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WALCOT V. WALKER. 

[1808, Mat 6.] 

The Court will not act either by giving an injunction or an account, even upon a 
submission in the answer, upon a publication of such a nature that an action 
could not be maintained. 

Injunction against an invasion of copyright, depending upon the effect of an 
agreement, refused till recovery in an action, (a) [p. 1.] 

The bill prayed an injunction to restrain the Defendants, who 
were booksellers, from publishing two editions of the Plaintiff's 
works ; upon a dispute as to the construction of the agreement be- 
tween the parties. 

The Defendants by their answer admitted, that they had published 
in one of these editions some of the Plaintiff's works, which they 
were not authorized to publish. As to that edition, therefore, they 
submitted. 

Mr. Mansfield and Mr. Pembertan, in support of the motion for 
the Injunction ; Mr. Richards and Mr. Johnson, for the Defendants. 

Lord Chancellor [Eldon]. If the doctrine of Lord Chief Jus- 
tice Eyre (1) is right, and I think it is, that publications may be of 
such a nature, that the author can maintain no action at law, it is 
not the business of this Court, even upon the submission in the 
answer, to decree either an injunction or an account of the 
profits of works of such a nature, that the author can maintain [* 2] 
no action at law for the invasion of that, which he calls 
his property, but which the policy of the law will not permit him to 

(a) In respect to the necessity for an action to try the title, see 2 Story, Eq. 
Jur. § 935; Mawmanv. Tegg,i Russ. 385; Eden, Injunct (^ Am. ed.)33], 
332, 333, 334 ; Univeniiits of Oxford fy Cambridge v. Richardson, ante, 6 V. 689, 
and notes. 

(1) Dr. Frustums Case, see 2 Mer.47a 

VOL. VII. 1 



2 WALCOT V. WALKER. [1802. 

consider his property. It is no answer^ that the Defendants are as 
criminal. It is the duty of the Court to know, whether an action 
at law would lie ; for, if not, the Court ought not to give an account 
of the unhallowed profits of libellous publications. At present I 
am in total ignorance of the nature of this work, and whether the 
Plaintiff can have a property in it or not (a). As to one of these 
editions, it is not possible to grant the injunction, until the right of 
the Plaintiff has been tried in an action. The facts may alter the effect 
of the agreement at law ; and that must h€ looked to as to the right 
in equity. It is not immaterial also, that they have been permitted 
to pubUsh in their trade for six years together without an action (&). 
But, even as to the other edition, before I uphold any injunction, I 
will see these pubUcations, and determine upon the nature of them ; 
whether there is question enough to send to law as to the property 
in those copies ; for, if not, I will not act upon the submission in 
the answer. If upon inspection the work appears innocent, I will 
act upon that submission ; if criminal, I will not act at all ; and, if 
doubtful, I will send that question to law. 

Therefore let the injunction be dissolved as to the octavo edition ; 
with liberty to apply for an injunction, in case the Plaintifi* suc^ 
ceeds in an action. As to the duodecimo edition, dissolve the 
injunction, unless in a week they bring the books into Court (1). 

As to the grouods upon if hich, and upon which alone, a Court of Equity will 
inteifere in cases of literary piracy, aee, anie^ note 1 to Ctay v. Faden^ 5 V. 24. 

{a) In note to 2 Stoiy, Eq. Jur. § 996, it is said b^ the eminent author, that 
pnma fade the copyright confers title : and the onus is on the other side to show 
clearly, that notwithstending the copyright, there is an intrinsic defect in the 
title. See also Lawrtnee v. Smith, Jacob, 472. 

A Court of Equity, in cases of this kind, does not affect to act as a oetuor 
momin, or to punish or restrain injuries to society generally. It merely with- 
holds its aid from those, who clearly have no title to protection, or to assert a 
property in things, which the law will not, upon motives of the highest concern, 
permit to be deemed capable of founding a just title to property. See SovilMf v. 
Sharteood, 2 Meriv. 435; Lawrence v. SmUh, Jacob, 471 ; Cooper, Eq. PL 157; 1 
Madd. Ch. Pr. (4th Am. ed.) 149, 150 ; Eden on Injunct (2d Am. ed.) 329, 330; 
2Stoiy,Eq. Jur.$937; 2 Kent, (5th ed.j 381 ; Jbm v. Jonev, 4 Esp. N. P. 97. 

(6) This is no justification for the infringement of a copyright, yet it will be 
sufficient mund to induce a Court of Equity not to inteifere, till it has been 
established at law. Eden on Injunct (2d Am. ed.) 333, 334 ; Piatt v. Button, pod, 
19 V. 447. 

(1) Sovthev V. :^erwood, 2 Mer. 435 ; Mumn v. Duf^date, in Chan. 1823. In 
^Mfg V. IRrty, post, vol. viiL 215, see 226, the liord Chancellor felt considerable 
dimcultv in granting an injunction ; the title of the work containing a false asser- 
tion, calculated to impose upon the public. 



1803.] BROMLET t^. HOLLAND. 3 

BROMLEY V. HOLLAND. (1) 
[laoa^ Mabcb 15, 16, 17 ; Mat 7---^Aiitk, Vol. V. 610.] 

Upon the plaintiff's appeal from the decree at the Rolls the decree was revered ; and 
an account was directed of the consideration paid by the original grantee of the 
annuity, with interest at 5L per cent, and of the payments of the annuity to the 
grantee, or any penons claiming under him b^ assignment or otherwise, to be 
applied in discha^e of the interest and principal of the consideiation ; and if 
the consideration with interest shall appear to be fully repaid, or, if not, upon 
payment by the Plaintiff of what shall oe remaining due from him (a), the secu- 
rities to be delivered up, &c. with costs ; the Lord Chancellors opinion being 
in favor of the jurisdiction (6); that the principle of the relief is not redemption, 
but the invalidity of the grant; and tnat the assignee, unless, under special 
circumstances, is in the situation of the grantee. 

Defect of parties : Defendant being liable to another suit (c), [p. H.] 

Courts of Law have no authority to order instruments void under the Annuity Act 
to be delivered up, fiurther than the Act expressly gives it, [p. 18.] 

The ancient jurisdiction of this Court not destroyed by the assumed jurisdiction of 
Courts of Law, dispensing vrithprofert, and permitting averment of a consider- 
adon not in the deed {d),[p> 19.J 

Annuity void under the Act ; at law the balance of the consideration may be re- 
covered, deducting the payments under the annuity (e), [p. 23.] 

Annuity void under vie Act, upon an account of the consideration and the pay- 

(1) Coop. 9. 

(a) Where an agreement is only constructively fraudulent, chancery will direct 
it to stand as security for the sum really due. Boycf v. Dutdwoj 1 Johns. Ch. 482; 
Bemal v. Donural, 1 Bligh, N. S. 594 ; & C. 3 Dow, 133 ; BamUon v. Uubboard, 
7 Mass. 120 ; WharUm v. May, ante, 5 V. 27 ; 1 Sugd. Vend. & Purch. (6th Am. 
ed.) p. 333, [463]. 

As to the terms on which usurious contracts are set aside, see BromUy v. 
HoUandj anie, 5 V. 610, note i SeaU v. JVMU, 3 Bia C. C. (Am. ed 1844,) 641, 
649, notes. 

(6) Post, 22, note. 

(c) As to the necessary parties in the case of an assignment of the rights in 
controversy, see Stoiy, £q. PL § 154, $ 211 ; Btart v. Dennel, 2 Bra C. C. (Am. 
ed 1844,) 225; Mavan v. /%«, 1 Johns. Ch. 339; StM$ v. HubbeU, 2 Johns. Ch. 
394; Field v. Ma^, 5 Paige, 539; Gibton v. Thompson, Hayes, Exch. 607; 
Balls V. StruH, 1 Hare, 146; Cbrfrtn v. Emmerson, 10 Leigh, 663 ; Cavwbell v. 
Didcens, 4 Young & CoU. 17. 

All persons materially interested in the subject matter of the suit, must be 
made parties to a bill in Equity. Footman v. Pray, R. M. Charl. 291 ; Todd v. 
Stardt, 6 J. J. Marsh. 432; fTfOkins v. fTortkington, 2 Bland, 209; fVoHhingion 
V. Lee, ib. 678 ; Mils v. Hoag, 7 Paige, 17 ; Lucas v. Bank of Darien, 2 Stew. 
280 ; Caldwell v. Taggart, 4 Peten, 190. 

There are, however, many exceptions and modifications of the rule. See the 
cales cited above. fVest v. RandaU, 2 Mason, 181 ; Story, Eq. PI. § 154. 

((f) 1 Story, Eq. Jur. § 81-85; Irvingy. Planten^ Bank, 1 Humph. 145; Shields 
V. Commonwealth, 4 Rand, 541. 

In cases where Equity originally properly had jurisdiction, that jurisdiction is 
not lost, because Courts of Law now entertain jurisdiction over them. 1 Story, 
Eq. Jur. $ 64t; Varel v. Aeto York Ins, Co. 7 Paige, 560. See also cases cited 
above ; Ex parte Greentoay, ante, 6 V. 812 ; East End, Co. v. Boddam, post, 9 V. 
468, 469 ; Toulmin v. Price, arUe, 5 V. 238, 239, and notes. 

(f ) Chitty, Contracts, (6th Am. ed.) 625, 626 ; Davis v. Bryan, 6 Bam. dz. Cress. 
651 ; S.C.9 Dowl. & Ry. 726; fFalers v. Mansell, 3 Taunt 56; Cotcper v. 
Godmond, 9 Bingh. 748. 

See for cases where money paid has been recovered back at law on failure of 
the consideration, Chitty, Contracts, (6th Am. ed.) 622, 633^ et seq., and notes and 
cases cited. 
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ments under the annuity, if the balance is against the grantee, it lias been de- 
cided in equity, {Byne v. PifUer^ ante, vol. v. 609,) that it cannot be iecov«€d, 
[p. 25.) 
Costs entirely in the sound discretion of the Court (a), [p. 28.] 
Power of attorney revocable, and in ordinary cases would not found the jurisdic- 
tion for delivering up instruments; but when executed for valuable considera- 
tion this Court would not permit it to be revoked, [p. 28.] 

The Plaintiff appealed from the decree (1) pronounced at the 
Rolls. 

The petition stated, as the first ground of complaint, that the de- 
cree admitted the several deeds and instruments, for securing the 
said annuity of lOOZ., to be null and void ; and therefore the peti- 
tioner ought to have the said deeds and instruments delivered up to 
him to be cancelled on payment of what, if any thing, should appear 
to be due from him in respect of the principal money advanced to 
him as the consideration of the said annuity, and of legal interest 
thereof from the time of such advance, after giving to the petitioner 
credit for the several payments made by him in respect of the said an- 
nuity since the granting thereof; whereas by the effect of the decree 
the Defendant, Arabella Holland, is to be repaid the whole principal 
money advanced by her for the purchase of the annuity, with l^;al 
interest thereon from the time of filing the bill ; deducting only such 
payments as have been made by the petitioner on account of the 
annuity since the filing of the bill ; so that the petitioner is to have 
no credit in the account for the payments *made by him on account 
of the annuity previous to the filing of the bill. 

Secondly, the petitioner stated, that he was aggrieved by the de- 
cree, as he was thereby directed to pay all the Defendants their 

costs of the suit. 
[♦ 4] * The SolicUor General (2), Mr. Piggoit, and Mr. Leach, 

in support of the Petition of Appeal. Upon the point of 
jurisdiction, a Court of Law has no authority to order the deeds to 
be delivered up, except in the four cases specified in the Act (3). 
The Plaintiff had no remedy any where but in this Court, the 
Court of King's Bench refusing to entertain his second application, 
either upon the former or any other ground. Another ground is, 
that Oakden is actually in the receipt of the rents and profits, to se- 
cure the other annuity to his brother ; and the Defendant Holland 
chose to take her annuity under him. It is impossible, therefore, to 

(a) 2 Barbour, Ch. Pr. 321, 322, b. 6, ch. 1. 

But as a general principle, in this Court as well as in a Court of law, the pre- 
vailing party iaprimafacit entitled to costs. Saunders v. Erostj 5 Pick. 260; 
Harr. 354; If kUe v. lUiambe, post, 11 V.337; Hume v. Abrton, 1 Hopk. 344; 
Oark v. Reed, 11 Pick. 446, 449; Bryani v. RusseO, 23 Pick. 508. 

If it shaU appear that both parties are in fault, the Court will not give costs to 
either. Cktrk v. Reed, Saunders v. FVost, ubi supra. See farther 2 Madd. Ch. 
Pr. (4th Am. ed.) 554, 555. 

(1) See the Report, ante, vol. v. 610. 

(2) The Hon. S. Perceval. 

(3) StaL 17 Gea IIL c. 26, s. 4 ; that statute is repealed by stat 53, Geo. III. 
c. 141. See the note, ante, vol. ii. 36. 
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disentangle this property from the effect of that deed without the 
interposition of this Court ; and the case is therefore much stronger 
than Byne v. Vivian (1), and Byne v. Potter (2). There was no 
consideration for that deed, the only transaction between the Plain- 
tiff and the assignee, except the forbearance of a demand, which 
could not be enforced at law. The assignee must be in the same 
situation as the original grantee. The ground of restoring the par- 
ties is, that the consideration has totally failed. The Court treats it 
as a loan, compelling repayment of the consideration with interest ; 
and then it b impossible not to give the other party credit for the 
payments made on the other side. In the cases of usury, the Court 
restoring the money calls back the excess of the usurious payments 
beyond the legal interest. .Who is the porticos criminis here ? The 
enrolment was the duty of the grantee. The analogy between this 
case and Howsan v. Hancock (3), an action to recover money paid 
upon an unlawful wager, fails. The same observation applies to the 
case of money paid upon an unstamped bill of exchange, also men- 
tioned in the reasons alleged for this decree (4). The bill 
* is only evidence of the debt, which still remains in res- [* 5] 
pect of the precedent consideration. The fraud is that of 
the debtor, the Plaintiff. It is necessary to take some other medium 
as the ground of setting aside the transaction in these cases ; consid- 
ering it as a loan ; and allowing the whole to be recovered back ; 
^hich must proceed upon this, that the consideration has totally 
failed. 

It is impossible, that this decree can stand upon the principle of 
redemption. The bill does not pray a redemption. There is no 
one instance, in which, if the deed has been declared void ab initioy 
the Court has done more than put the parties in the same situation 
as if it had never been executed. This decree, which must be con- 
sidered as going upon the principle, that the instrument is wholly 
void, gives it validity up to the time of filing the bill ; which must 
have arisen from a confusion between a deed void and voidable, as 
by something affecting 'the conscience ; upon which this Court has a 
discretion. What ground is there for favor to this Defendant? 
Not as an annuitant, or assignee of an annuity. The subsequent 
deed, a mere direction of the mode of pajrment, is no confirmation ; 
nor is a deed absolutely void capable of confirmation. The Plaintiff 
does not seek to call payments back ; but is content to take it, as it 
is, without account and without refunding. At all events the De- 
fendant Holland ought not to have her costs. 

Mr. Mansfield J Mr. Richards^ Mr. BxmiUy and Mr. Cooper^ for the 
Defendants, in support of the Decree. — ^As to the jurisdiction, though 
the Defendants do not appeal, yet it is an answer to the Plaintiff, 
complaining that he has not got enough, that he is entitled to 

(]).^n(e,vol.v.604. 
12) AnU, vol. v. 609. 

3) 8 Term Rep. B. R. 575. 

4) jJnfe, vol. V. 618. 
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nothing. The case is open to the Defendants as to the whole, to 
the Plaintiff only as to what is complained of by his pe- 
[ ^6 ] tition (1). No instance can be found, except those re- 
ferred to in this judgment, in which a Court of Equity 
has ever entertained such a jurisdiction, to deliver up instruments 
void at law. It was declined in Franco v. Bolton (2), a decision 
much stronger ; the instrument being void only by something dehors. 
It was exercised with great reluctance by Lord Thurlow in the case 
of the promissory note, Ryan v. Mackmath (3), upon the principle, 
quia timet. ^Where there is a possibility of evidence being lost, so 
far it is rational. But this instrument is one, against which no evi- 
dence is wanted, and evidence is always in the power of the party, 
against whom an attempt may be made to enforce it. It cannot be 
enforced without a production of the memorial. Byne v. Vivian 
and Byne v. Potter are not warranted by any previous decision. 
Hart V. Lovelace (4) goes a step farther than the Court of King's 
Bench did in this case, namely, that even^another Court cannot en- 
tertain jurisdiction, if it has been before a Court of competent juris- 
diction. In Schumann v. Weatherhead (5) Lord Kenyon recog- 
nizes his opinion in Greathead y. Bromley. It must be supposed, 
the Court of King's Bench refused to act under the judgment upon 
good grounds, and that the application was improper. 
. Next, as to the terms, these payments are to be considered as 
payments of an annuity, which the grantor chooses to subsist, if he 
does not immediately state his objections to it. He chooses to let it 
continue at the risk of the grantee. Suppose it went on for forty 
years, so as infinitely to exceed the price, could he then bring back 
any thing so paid ? By what action ? The annuity is good, till set 
aside by him. If money has been voluntarily paid with- 
[ * 7 ] out * any consideration, it cannot be got back again. Con- 
sider the consequence. The grantor will pay the annuity 
at the risk of the life dropping, till the purchase-money is repaid ; 
then make the objection ; and say, the grantee has received the pur- 
chase money. It is impossible to understand the principle, upon 
which the Courts of Law have gone upon this (6). This is not the 
case of a loan ; as the case of usury is from its nature. The cases 
of fraud, extortion, &c. have no resemblance to this. Consider it 
then as the case of an assignee, and under particular circumstances : 
which make it very different in a Court of Equity. By the subse- 
quent deed, the Plaintiff tells her, it is a good annuity, and he 
means to pay it. The assignee therefore at least, if not the original 
grantee, is entitled to these terms. This in effect is calling back 
these payments, which could not be got from the Defendants by 

(1) 1 P. Will. 299. 

(2) .^nte, vol. iii. 368. 
(3 3 Bro. C. C. 15. 

(4) 6 Term Rep. B. R. 471. 
5) 1 East, 537. 
(6) See the note, anU^ vol. v. 606. 

roL. VII. 1* 
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action, if they are to be set against the money due to her in respect 
of the purchase of the annuity. The grantee lives up to his income 
under the impression, confirmed in this instance by the Plaintiff, 
that the annuity is good. Consider the consequence of not only 
setting aside the annuity, but of calling back payments spent under 
that confidence. The Court, if it has jurisdiction, will at least com- 
pel the Plaintiff to do equity. That is the principle, upon which 
the case of usury goes ; though the transaction is void, as corrupt 
and against law. The Plaintiff has by repeated acts, the deed of 
1795, and his abortive attempts in the Court of King's Bench, given 
credit to this transaction. The Plaintiff coming into equity for as- 
sistance, his own acts are very important as to the terms. It is im- 
possible to reconcile the decrees in Byne v. Vivian and Byne v. 
Potter. Why did not the Court call back the money overpaid in 
the latter case as well as the former ? This application is 
in nature of an action of assumpsit, to * recover back [ *.8 ] 
those payments. Money paid upon a respondentia bond, 
or the premium of a re-assurance, void under the Statutes (1), can- 
not be recovered back, though the instrument is a nullity : Andree 
v. Fktcher (2), Munt v. Stokes (3). The principle is, that those 
payments were made according to good conscience; though they 
would not be enforced. Money paid upon an illegal contract, ex- 
ecutory, has been recovered back : Cotton v. Thurland (4) ; and the 
distinction is there taken between that case and this ; in which the 
risk has been incurred, and in Lowry v. Bourdieu (5). This is not 
fraud or surprise, but a defect in a collateral matter, merely form. 
At first it appears a fair proposition, to put the parties in the same 
situation : but in substance it is obtaining this relief against an as- 
signee without repaying any thing, or repaying only a very small 
part of the sum originally advanced, in one way of taking the ac- 
count. Offering to pay every thing the Plaintiff means to pay 
nothing; insisting that the whole is satisfied. That distinguishes 
this from Byne v. Vivian ; in which the party was, as in the case of 
usury, to be repaid the whole money advanced with interest. The 
deed is void, when the grantor chooses to insist upon the objection, 
and then only. The grantee could not say, it was void originally, 
aad bring an action for the consideration. Lord Alvanley proceeded 
upon the ground, that, till the objection was insisted upon, the grant 
was good ; considering it valid, as long as the Plaintiff chooses, it 
should be so. In Ex parte MaxtveU (6), Lord Kenyon intimated 
a doubt, whether the analogy to the Statute of Limitations (7) 

1) Stat 7, Geo. I. c. 21, s. 2 ; Stat 19, Geo. 11. c. 37 ; Stat 21, Gea HI. c. 65, 



(2) 3 Term Rep. B. R. 266. 

(3) 2 Term Rep. B. R. 561. 

(4) 5 Term Rep. B. R. 405. 

(5) DougL 451. 

(6) 2 East, 85. 

(7) Stat 21, James I. c. 16, s. 3. 
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might not be a defence against an application to set aside an an- 
nuity. 
[ * 9 ] * In such a case as this the Decree is clearly right as to 

the costs. 
The Solicitor Generaly [Hon. Spencer Perceval]y in reply. As to 
the question of the juriscliction being still open, I admit, it would 
be an answer to the complaint, that the Plaintiff has not sufficient 
relief, to show, that he is not entitled to any. Byne v. Vivian and 
the other case proceed upon this ; that the existence of those instru- 
ments did to a certain degree affect the title, in the nature of a 
cloud upon it ; which it was for the interest of the owner to have re- 
moved. In this case the party may reasonably apprehend, that if 
these securities are permitted to exist, they may be made available, 
not only at a subsequent period, but even now. The possible case 
of an action upon the suggestion, that the instrument is lost, occurs ; 
the only answer to which is, that a bill to perpetuate testimony might 
be filed. That must be upon the principle, quia timet. The judg- 
ment is a subsisting security, which the Plaintiff cannot prevent 
from being carried into effect against him. That requires no suit. 
How is the execution under it to be resisted ? How is the grantor 
to know the difference between the deed and the memorial ? The 
r^stry need not to be made for several days. 

With respect to the terms, certainly a great part of the argument 
in this decree applies equally to the grantee and the assignee. The 
principle of the relief is, that the whole transaction is void : and 
therefore the consideration has failed ; which enables one party to 
maintain the equitable action for money had and received ; and 
upon that principle the other has a right to set off these payments. 
They cannot be considered as voluntary payments. The payment 
of the consideration was equally voluntary. But in truth they are 
not so. This act certainly meant to give the same pro- 
[* 10] tection in this case, as the * Court upon other principles 
does in other cases of oppression, usury, &c. In the case, 
put by your Lordship, of an acceptance for the honor of the draw- 
er of a bill not stamped, he pays that money for that friend, just as 
if he paid it without accepting the bill. As to the case of hard- 
ship, the objection not being taken, till by the annual payments the 
principal and interest are paid, having the benefit of the risk all the 
time, the law gives that opportunity : but it cannot be presumed, 
that the party is cognizant of his right. These are mistaken pay- 
ments, not voluntary payments, upon the consideration of the valid- 
ity of the transaction. So upon the supposition, that more has been 
paid than the principal and interest, the Plaintiff does not ask any 
thing in respect of that. He will be contented, if the instruments 
are delivered up ; and if they waive the account, he does not de- 
sire it. He will consent to take it as at the time of the assignment 
to Mrs. Holland, considering her as the original grantee. But upon 
principle it would be very difficult to stop there ; for, the suit against 
the assignee is the same as against the grantee. The assignee is the 
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purchaser of all the rights attaching upon the original grantee. With 
respect to the question, whether the excess beyond the principal and 
interest might not be recovered back, why should it not ? It is part 
of that, the consideration for which has failed. The cases, 
where the contract is illegal, both parties knowing it, are distinct ; 
not like this case, upon a law made for the benefit of the Plaintiff; 
who is not to be considered particeps criminis ; m he is in those 
cases ; and cannot therefore set up the illegality of the contract : 
but the rule ^^ potior est conditio defendentis'^ prevails. In the cases 
of insurance, if it fails on the ground, that the voyage never com- 
menced, or a warranty of neutrality was not complied with, &c. the 
premium may be recovered back ; which proves the distinction. Il- 
legal contracts executory stand upon a very different 
ground. The party * coming, before the contract is exe- [* 11] 
cuted, disaffirms it. As to the case Ev parte MaooweU, the 
application was after the death of the party ; and the Court refused 
to listen to it upon good grounds ; that the testimony for defence 
against the application was gone. The allusion to the Statute of 
Limitations upon that occasion, is a mere dictum in support of that 
decision. Lord Kenyon could not mean, that an annuity paid for 
six years is therefore not to be shaken. If the original transaction 
was void, there might be a new agreement : but it cannot be the 
subject of confirmation ; and in this instance the supposed confirm- 
ation is nothing more than directing the mode of payment ; and no 
more a confirmation than every payment made under this grant. 
The Plaintiff relies upon Byne v. Vivian and Byne v. Potter. As 
far as those cases agree, at least, the Court will extract the princi- 
ple from them, as to the terms. At least as against Mrs. Holland 
the Plaintiff ought not to be called on to pay costs : rather he is en- 
titled to the costs ; as the expense is incurred by her fault. 

May 1th. The Lord Chancellor [Eldon] observing, that upon 
looking into the instruments it appeared, that the term was as- 
signed to Flashman, and so the Defendant Tyrrell had no estates 
in him, even apparently, which could call for him to be a party, and 
that Flashman was not before the Court, proceeded thus : 

As to the objection upon the want of parties it was said, that 
though Tyrrel assigned to Flashman, yet if the term is void. Flash- 
man has not the l^eA estate in him. True ; but if this bill can be 
supported upon the cases I shall allude to, the color of title the 
deed furnishes, as throwing a cloud over the legal title, is one of the 
circumstances, that founds the jurisdiction ; and it is diffi- 
cult to * answer this ; that as this annuity is good at law, [* 12] 
the term would be a legal estate in Flashman, which would 
protect the present owner of the annuity ; and if this Plaintiff should 
afterwards find it necessary, to clear his title, to file a bill against 
Flashman, it would be impossible to bring that suit to a hearing, with- 
out making Mrs. Holland a party ; for her interest would be destroy- 
ed by any decree affecting his title ; and then the decree in this 
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suit would leave her liable to another suit, in respect of an interest 
purporting to be in him. She would not be delivered by this de- 
cree from another suit, and would be liable to be doubly vexed. 
Therefore, if the objection for want of parties was strongly pressed, 
I am not sure I could deliver the PlaintiiT from it. Tyrrell and 
Holland answer together. The former had merely to state, that he 
had none of the Securities in his hands ; and had assigned to Flash- 
man. He does state that fact ; and thereby" gives the Plaintiff no- 
tice, that it is not necessary to bring him to a hearing ; that no re- 
lief can be had against him ; that fact also suggesting, that it may 
be necessary to bring Flashman before the Court. Mrs. Holland by 
her answer states great ignorance of all the circumstances prior to 
her own purchase. Tyrrell states them as being acquainted with 
them. The objection with respect to him is, that he states them as 
being interested, instead of putting in an answer of three lines, 
leaving him to be examined as a witness, if thought proper. They 
state the applications to the Court of King's Bench ; and this case 
certainly brings forward this Plaintiff, informed by that Court, that 
they could not, or would not, give him relief under the summary 
jurisdiction given by this act. 

I'see from the Report of this case, that Lord Alvanley in- 
[* 13] timated an opinion (1), that he should have been * justified 
in giving the account, not upon the foot of the assignment, 
but of the original consideration of 600/. ; and I go along with htm 
in that ; for, if the Court has jurisdiction, for better and worse, the 
assignee must stand in the place of the assignor. The party how- 
ever appears to have been contented to have the account upon the 
footing of her own advance, and not to have pressed her equity to 
the extent, in which Lord Alvanley thought it might be granted. 
The petition of appeal complains, that the decree ought to be upon 
a different principle ; and that the account should be taken upon 
this footing ; that the original consideration should be taken as the 
principal to be paid, when the Plaintiff comes into equity ; not to 
redeem the annuity ; for I cannot agree with Lord Alvanley, if that 
is the idea to be collected from the Report, that it is a suit to re- 
deem ; but it is calling for a decree upon equitable grounds, if there 
are any such, in a case in which the Court must state, that there 
never was a legally existing annuity to be redeemed ; desiring there- 
fore, that he shall be considered as owing to those, from whom he 
received it, the sum of 600/. and paying interest for that sum from 
the time it was advanced ; that an account should be taken, giving 
him credit, as matter of just allowance, for all the sums of money he 
had paid as annuity payments ; and that, if the balance of the ac- 
count so taken should be in favor of Mrs. Holland, it should be paid 
to her ; and that upon the repayment the securities should be de- 
livered up, and an injunction be granted against those, which can- 
not be delivered up ; and if the balance should be against her, the 

(1) ArOe, vol. v. 619, 620. 
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bill does not contend, that the Plaintiff can demand it in this suit. 
If the bill did contend, that she was to repay the balance due from 
her, it must be acknowledged there would be great difficulty in main- 
taining it ; and that circumstance attaches considerable difficulty 
upon the question of equitable jurisdiction. 

It did not occur to me, upon reading the Report, that 
Lord Alvanley * collected from what passed before him (and [ * 14 ] 
indeed it was from the accident of looking into the par- 
ticular instrument that I collected it) that Tyrrell had assigned the 
term. His Lordship considers throughout, that the legal estate, if 
any instrument passed it, was still in TyrreH. 

The first question is as to the jurisdiction. If the Court has 
jurisdiction, the second question is, upon what terms this relief is to 
be granted to the present Plaintiff. 

Previously to the act this transaction among these parties would 
have been a perfectly legal, valid transaction. That act, it seems 
admitted in the argument, has in this case produced this very singu- 
lar state of circumstances ; that it was admitted upon all hands, 
and it is impossible to deny, that this grant was originally good for 
nothing ; and yet two applications to a Court having jurisdiction 
were unsuccessful. Upon the first of them relief was refused ; 
which might very well be ; for if the attention of the Court was 
not called to the circumstances forming the objection, or if it was 
called to them, and those circumstances were not matters within 
the contents of the deed, but matters of fact out of the deed, not 
sufficiently evidenced, or not by credible evidence, in such a case 
the Court could not exercise the jurisdiction. The second applica- 
tion was made upon a ground, which would have brought distinctly 
before the Court, according to the decisions upon this Act, that 
within the contents and four corners of the deed there was an 
objection, namely, that there was no memorial of the clause of 
redemption ; upon which the Court has frequently acted ; and the 
Court held, that if one appUcation had not succeeded, whether upon 
the same or different grounds, they would never entertain 
another application. It would ill become me *to state [*15] 
any observation upon the wisdom, with which the Court 
so exercised their jurisdiction. But this difficulty occurs in this 
case ; here is an instrument admitted to be null and void to all in- 
tents and purposes ; and notwithstanding that the Court enforces 
the effect of it, whenever admitting a proceeding under the judg- 
ment, part of its own record ; and this unseemly incongruity appears, 
that if a question arose in any other Court upon the rights of the 
parties under these instruments, every other Court must say, the 
grantee has no right ; and if the question was made, perhaps even 
upon the right to retain the money under the judgment, another 
Court, and perhaps that Court, would be under considerable difficulty 
to state that the money was legally obtained, which had been ob- 
tained under a judgment, which this act pronounces null and void 
to all intents and purposes. Lord Alvanley thought, and I concur 
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in that opinion, that, if this Court, independent of that objection, 
has jurisdiction, and is to give the reUef, as it is contended it ought 
to be given in one way or the other, it was impossible, that the cir- 
cumstances of this case with reference to the applications to the 
Court of King's Bench should destroy the relief, if it existed ; and 
if the prayer of the bill can be maintained either according to the 
Plaintiff's principle or Lord Alvaniey's, the want of succesg in those 
applications will not prevent the relief. Therefore I lay out of the 
case those applications, and also the circumstance, that Lord Thur- 
low in one of the cases (1) mentioned in the argument sent the 
point to the Court of Common Pleas, to be determined on a motion 
to set aside the warrant of attorney ; 1st, on the ground, that I 
should think it disrespectful to the Court of King's Bench to send it 
a third time ; and, 2dly, that it is not necessarily part of my duty to 

send the parties to law upon a point, on which I have no 
[ * 16 ] * doubt (a) ; for both as to the original consideration much 

might be said to draw into question the validity of the 
assignment ; and the objection from the want of the clause of 
redemption in the memorial is now determined upon this act ; and 
I do not like to disturb the determinations. These securities there- 
fore are void at law ; and in no shape ought to have execution at 
law. 

The next consideration, if the securities are void at law, is, 
'whether this Court has equitable jurisdiction to order these void 
securities to be delivered up. If that was res integra, my mind 
would be considerably affected by the very able argument addressed 
to the Court by Mr. Mansfield in Byne v. Vivian. But I am to 
consider the question not merely with reference to the principle, 
upon which I should have been called on to decide that question, if 
it had been originally before me, but regard being had to this fact, 
not immaterial ; that the question appears (Q) to have been three 
times decided by Lord Rosslyn ; and the authority of the two first 
of those decisions is to this extent adopted by Lord Alvanley ; that 
after those two decisions he would not repel the claim of equitable 
jurisdiction, but would adopt that idea. The question therefore 
comes before me with this sort of weight upon that side of the 
argument, contending for the jurisdiction, that it has been four 
times so decided, and three times in cases, from which there is no 
appeal. If the case was to be decided unprejudiced by these cir- 
cumstances, it would be necessary first to see, what is the object of 
the act, what is the policy of it ; in what relation the parties stand 
with respect to those principles, upon which the Court in other cases 
has considered one party to the transaction as a party, whose inter- 

11) Davidson v. Lord FoUy^ 3 Bro. C. C. 59B; 2 Hen. Black. 12. 

(a) As to the right of the parties to a trial of any issue of fact by a juiy, see 
Bishtm V. Chichesler, 2 Bro. C. C. (Am. ed. 1844,) 163, note [a] ; MarsUm v. Bract- 
««, 9 N. Hamp. 836 ; Charles River Bridge v. Warren Bridge, 7 Pick. 367, 309; 
Jerois v.. WMte, wst, 413, note. 

(2) See the references in the former Report of this case, ante, voL ▼. 610. 
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ests are to be surrounded by the provident provinon of the policy 
of the law. 

* In the preamble of this act the legislature declares the [ * 17 ] 
practice of raising money in this way pernicious ; and it 
is impossible to read the enacting part without observing, that the 
mischief it describes is not to the public interests, but attaching 
upon individuals meant to be protected by the Act. The effect of 
the secrecy of these transactions in promoting the practice is ob- 
served ; and the means of preventing that secrecy are stated. I am 
not at liberty to examine, whether these provisions are wise or suffi- 
cient. The occasion does not call upon me to examine, how far 
they are clearly intelligible. But I am bound to hold upon the 
clearest principle, that the provision, which the Legislature has said 
shall obtain to prevent that secrecy, is one, that I must deem wise 
and necessary for the sake of the grantor, to prevent its being valid 
to any intent .or purpose. I state it thus, because, when the argu- 
ment takes the shape, as Mr. Mansfield put it very strongly both in 
those former cases and in this, that this is not a case of circumven- 
tion, imposition, furnishing any of the grounds of policy or attention 
to distress, I doubt, whether that argument is as clearly admissible as 
it was strongly put ; for when the Legislature says, it takes the case 
of persons buying annuities as persons to be protected, and points 
out the species of protection, the Court is obliged to look at them as 
not protected to the extent, if not protected by the means the Legis- 
lature has positiv^y required to be apfJied to their protection. If, 
therefore, this was unprejudiced by decision, this case as to the claim 
of the individual is not to be decided upon the circumstances exist- 
ing merely between these individuals ; but the party must have the 
benefit of those principles, upon which the Law has said, in every 
case, except those excepted, the individual, who the Act supposes 
would not deal, unless driven by hard circumstances, shall have that 
protection, which the Act requires. The decision must be 
not upon the honesty *of the particular case, but upon [*I8] 
the point, whether the individual dealing for an annuity 
has that protection, which the Law has said in every case such a 
person should have. If that is dispensed with on account of the 
morality of one case, pro tanto the law is repealed. 

This Act (1) has specified certain cases, in which, by the exer- 
cise of a summary jurisdiction at law the instrument so rendered 
▼oid to all intents and purposes may be delivered up. The Act was 
a very favorite Act, when it passed. I have often thought it as 
liable to objection upon this ground as any .other: that it is not 
consistent with tlie policy of the Law or the Constitution, that this 
summary jurisdiction over property should be given in any case. I 
doubt, whether that is not the greatest mischief! Applications were 
very firequently made and granted at law in cases, in which the 
Court had no authority. It occurred first to Lord Chief Justice' Eyre, 

(1) Sect 4. 
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when in the Court of Exchequer, that they had no such authority : 
and that practice was corrected. In cases, therefore, where the ex- 
press letter of the Act does not give the Courts of Law authority to 
deliver up the instruments, it remains clear, that they never can be 
delivered up, unless this Court has jurisdiction to order it. That 
reduces the question to this, whether the Act of Parliament cutting 
up a transaction previously valid, and rendering it invalid to all 
intents and purposes, and providing itself the remedies parties are 
to have in consequence of it, this Court has inherent in its jurisdic^ 
tion a right to do more by way of remedy to the party claiming 
relief, a nght to give relief beyond what the Parliament has given. 
That would be a very grave question, if res integra ; and I should 

have considerable doubt upon it : but the inclination of 
[*19] my opinion would be, that this * Court would have that 

jurisdiction. In my experience in this Court there have 
been a great number of decisions upon notes of hand, bonds, 
&c. ; and some degree of contradiction is to be found, not only 
in the argument at the Bar, but in what has fallen from the Bench, 
upon the authority of the Court to direct these instruments to be 
delivered up. If in Franco v. BoUon (1), Lord Rosslyn is sup- 
posed to have been of opinion, that, upon the ground merely, that 
by the alteration in the law of pleading an action cannot be main- 
tained upon an instrument in consequence of the present doctrine, 
that you may by pleading show the consideration, this Court would 
not order the instrument to be delivered up, I have great hesitation 
in acceding to that. But by the Report that does not appear to 
have been the only ground ; the discovery sought tending to bring 
imputations upon the moral character of the Plaintiff. I cannot 
however say the decision did not proceed in some degree upon the 
former ground ; and in that extent I do not merely hesitate, but I 
really do not concur. 

In the case of Haningtan v. Du Chaiel ^2), where Lord Thurlow * 
granted an injunction against a bond for tne purchase of an office, 
taking notice of the alteration of the law of pleading he is made to 
intimate., that the jurisdiction of this Court might not be necessary, 
if the defence could be made at law. That I take to be a mistake ; 
for I am quite sure. Lord Thurlow's opinion was, that Courts ojf 
Law, properly if you please, taking upon themselves to do that by 
new forms of pleading, which they had never before done, as dispens- 
ing with proferty or permitting the averment of a consideration not 
in the body of the deed, could not destroy the ancient jurisdiction 

of this Court in matters of that nature. That unquestion- 
[•20] ably *was his opinion (3). Unless it can be contended, 

that the jurisdiction is gone in the case of profert, why 
is it in this case? Clearly it is not gone in that ; for the protection 

this Court gives in that case is most essential to the interests of jus- 

---•--* — .... 

(1) Jinte, vol. iii. 368. 

(2) 1 Bra C. C. 124. 

(8) .minion V, Lwnard, 8 Bro. C. C. 218. 
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tioe, Kere the party pledges hk conscieoce by his oath, that the 
instrument is lost The Plaintiff at law may himself put it in the 
fire, and may be wicked enough to procure evidence to support that, 
if he is wicked enough to destroy the instrument. After the judg- 
ment and execution it might be brought forward again, if it was 
only concealed ; and then the party, who had received the money, 
might be out of the jurisdiction. It is impossible therefore to say, 
the jurisdiction of this Court, protecting the subject so much farther 
than he can be protected at law, is destroyed ; and these cases of 
annuities particularly may afford an intimation, why it is necessary 
to support the jurisdiction of this Court. Suppose a man throws his 
annuity deed into the fire and gives evidence of the contents. The 
memorial would be strong evidence of the existence of the deed : 
but he might recover notliing, if the deed was produced, and differed 
from the memorial ; and if it was not produced, he might recover 
the whole (1). In this instance the clause of redemption is not in 
the memorial ; in which case the recovery would be against law, if 
the whole evidence appeared. This case contains a stronger ground 
for upholding the jurisdiction than perhaps existed in Franco v. Bol" 
ton : but it is enough to say, it is not possible to maintain, that the 
ancient jurisdiction is destroyed by the Courts of Law for the first 
time taking cognizance of that subject. So upon bills to have prom- 
issory notes delivered up in complicated cases, and as the evidence 
may be lost ; and so upon bills to have void policies of 
* insurance delivered up ; which in the cases in the Court [*21] 
of Exchequer is always prayed, and which may be, though 
they are not usually, followed up to a decree, upon this principle ; 
that it is not unwholesome, that an instrument should be delivered up, 
upon which a demand may be vcxatiously made as often as the pur- 
pose of vexation may urge the party to make it (2). 

Another circumstance is to be observed in this case, as it was 
discussed at the Rolls : that, whatever may be said upon the cases, 
to which I have alluded, and whatever difference of decision there 
may have been upon such cases, it seems to me, there is considera- 
ble difference between the case of a bill of exchange, upon which 
on the face of it there can be no demand, and an instrument, which 
upon the face of it purports to affect real property ; and that is to 
be applied in some measure to the case of the bill without a stamp, 
that has been noticed. In Byne v. Vivian and Byne v. Potter the 
late Attorney General lays particular stress upon the circumstance, 
that the instrument purports to affect real estate, and form a cloud 
upon the title. It is said in answer to the objection, that in this in- 
stance the jurisdiction of equity is as little wanting as in any ; for 
the demand must be made upon the production of the instrument ; 
and the memorial must be also produced, and if that is produced, 
the demand can never be finally supported. The answer to that is, 

(1) Ante, vol v. 33d ; vi, 818, 813, and the references in the notes. 

(2) Post, 414. See the note. 
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first, that the demand may be as frequently made as vexation may 
dispose the party to make it : next, where the instrument purports^ 
to affect real estate, it is not just to consider it merely having re-' 
gard to the question, whether the demand can be directly founded 
upon it ; for an instrument, which apparently, though not really, 
(which must be shown by circumstance, dehors) creates an incum- 
brance, may by being produced defeat the ends of jus- 
[* 22] tice. * Suppose, this Plaintiff instead of a rectory was 
owner of a life estate in common lay property, and brought 
an ejectment : and this deed creating the term was produced by 
surprise, and, as in many instances that may supposed, was not met 
by the material evidence : a dishonest use might be made of it, to 
prevent a recovery according to the right. I do not go the length, 
that if it is clear, that no use can be made of the instrument, that is 
ground enough for the equitable jurisdiction to take it out of the 
possession of the party, who can make no use of it beneficial to 
himself : but if a use may be made of it prejudicial to another, 
I should have an inclination to support the jurisdiction, to trans- 
fer the possession of it from him, to whom it could be of no 
use, to him, to whom it might be useful, and in whose possession it 
would be prejudicial to no one. I do not say, this would not have 
left great doubt upon my mind : but it gives me an incUnation of 
opinion, aiding to this conclusion, that after repeated decisions by 
Lord Rosslyn, adopted and applied by Lord Alvanley, considering 
himself bound to follow those decisions, it is too much for me to 
say, the Court has no jurisdiction, and to reverse all these decisions, 
where there is so much colorable ground to support them. It is 
more fit, they should meet their reversal elsewhere. The policy of 
this Act also is not to be disregarded in a question, whether the 
Court ought to take jurisdiction upon the point, whether the deed 
ought to be delivered up : the Court having in many instances ju- 
risdiction to have deeds delivered up on grounds of policy in cases, 
where an Act of Parliament has not authorized Courts of Law to 
compel it (1) (a). 



(1) AngtU V. Haddm, 2 Mer. 164. 



,. , The jurisdiction of Courts of Equity to order instruments to be delivered 
up, which are void and not merely voidable, seems now to be well established. 
2 Story, £q. Jur. § 69&-700 ; HanUUan v. CttmmxngM, 1 Johns. Ch. 5S0, 524, and 
the cases cited; Simeon v. Howden, 3 Mylne & Craig, 104, 105; PitrsaUy* 
EUioU, 6 Peters, 95 : Duncan v. fVorraU, lOTrice, 31 ; PtUit v. Shmhard^ 5 Paige, 
493 ; Torry v. Buck, 1 Green. Ch. 367 ; Jime* v. Perry, 10 Yerger, 59 ; Thommon 
V. Graham, 1 Paige, 364 ; Leigh v. Everhnri, 4 Monro, 380 ; Maict v. Gower, Mar. 
dL Yerg. 383 ; M'Mukin v. EdmondB, 1 Hill, Ch. 295. 

In HctmiUon v. Cumminga, 1 Johns. Ch. 522, 523, the learned Chancellor ob- 
serves, that he is inclined to think, that the weight of authority and the reason 
of the thing are equally in favor of the jurisdiction, whether the instrument is, or 
is not, void at law, and whether it be void from matter appearirig on its face, or 
from proof ta^en in the cause ; and that the assumed distinctions are not weU 
grounded. See also to the same effect Jona v. Perry, 10 Yerger, 59, and Mr. 
£den*s note to Ryan v. MadcmaUt, 3 Bra C. C. (Am. ed. 1844,) 18, in note (a). 

But it is said by Mr. Justice Story, in his work on Equi^ Jurisprudence, that 
Courts of Equity will not interpose their authority to order a cancellation or 
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Upon the next question, if it was res integral I should entertain 
great doubt both upon the decisions of Lord Rosslyn and Lord 
Alvanley. I was always struck with the difficulty upon this; 
whether it is consistent with the conduct of a moral man to take his 
chance ; paying the annuity as long as he thinks it bene- 
ficial ; and when he * finds it so no longer, tumif^ round, [*23] 
and saying he has done all a man looking attentively to 
his own interest can ; and that he is acting legally ; insisting in a 
Court of Justice, that what he has paid so long as annuity, he will 
not consider so, but as part of the consideration repaid. Upon the 
maxim, " Quod dvbitas ne feceruy^ I never could have made such a 
demand. But deciding upon civil rights I have nothing to do with the 
morality. The grantee is left for a number of years in this situa- 
tion. If he dies at the end of the first year, and as long as it is in 
his favor, the grantor will make no complaint ; and will think it just 
to avail himself of it. When the lapse of time turns the advantage 
the other way, he then represents, that there is no annuity ; and 
though the payments were made for many years as annuity, he will 
then treat them as coii(^ideration money (1). I remember, when 
the idea, that it could be so considered, had not been adopted at 
law ; for though Lord Rosslyn in Byne v. Vioian saysy there are 
several cases, no such case can be found ; and Lord Kenyon's orig- 
inal decisions (2) took the other turn, upon the sound principle, that 
a payment voluntarily made is not to be recovered back. But I 
must decide this upon the weight of authority, as to be applied at 
this day ; and the Courts of Law now unquestionably hold, that the 
consideration may be recovered back : and have been in the habit 
of allowing payments made as annuity to be deducted (3). The 
party can therefore recover only the balance of a fair account ; con- 
sidering the sums paid as annuity, as paid in part discharge of the 
consideration. This is decided at law ; and it is purely a legal 
question. There is no equity in it. But' it is also decided in equity 
in Byne v. Vivian^ Byne v. Potter^ and the case (4) as to the in* 
surance : in all which Lord Rosslyn was of opinion, that this was 
the rule of equity; first, thinking it should be so; secondly, that 
it was necessary, if that was the rule at law. Lord 
Alvanley also seems to be of that opinion ; but taking the [*24] 
commencement of the account from a different period 

delivery up of instruments, where the ilfegality appears on the face of them, so that 
their nullity can admit of no doubt 2 Story, £q. Jur. 700 a. See also Gray v. 
Maffdaay ante, 5 V. 286, and notes ; Smpaon v. HowdeOj 3 Mylne & Craig, 97, 
102, 103, 108 ; Thrd/aU v. Lmd, 7 Sim. €27. 

(1) Upon this ground costs refused in Duff v. Mdntony post^ vol. viiL 577. 

(2) Beauchampy. Borrd, Peake's Ni. Pri. Cas. 109. 

(3) Hides V. Hieks, 3 East, 16. But it was there considered to be subject to 
the Statute of Limitations ; if the Plaintiff by his replication had claimed the 
benefit of it In Btardon v. Browning, 1 Taunt 520, Sir James Mansfield, C. J., 
expresses considerable surprise at the decisions, that annuity payments were to 
be allowed as part of the consideration. Sec Holhrook v. Shmyeyy post, vol. xix. 
131. 

(4) Ex parU Shaw, antej Yol. ▼. 6!20. 

VOL. VII. 2 



24 BROXLET 9. HOLIMND. [1802. 

from that, to which the general rule of accounting would have re- 
ferred ; and upon the consent of the parties, as it seems, he took 
that different date, from which the account was to begin. His 
Lordship's authority certainly is thus far prejudiced ; that he seems 
to have framed his decision upon some notion, in which, speaking 
with great deference, a deference peculiarly due to him, as a Judge, 
who never determined without the most anxious consideration, I 
cannot follow him. He determined upon a ground, which rather 
supposes the deed good than void ; for how can it be upon a prin- 
ciple of redemption, founded upon a clause of redemption in a deed 
invalid to all intents and purposes ? 

The question then is, what relief ought to be given, if Mrs. Hd- 
land was the original grantee. Considering her so, if there is an 
original jurisdiction to order the instruments to be delivered up, and 
if I am to take the rule of accounting at law (and I think it a pure 
question of law), the rule is properly applied in Byne v. Vivian. 
There is a difficulty, I admit, as to what is to be done with any surplus 
in the hands of the grantee. If it is money paid without consider- 
ation, yet, if voluntarily paid, it cannot be Vecovered back. If that 
is so, it must be upon some principle arising out of the policy of the 
act. If there is no principle of that kind meeting it, it is a little 
difficult upon strict legal principles to say, what is the discriminating 
circumstance, giving the power of recovering in one case, and pre- 
cluding it in the other. But that difficulty is met by decision ; for 
though the case has not occurred at law, it has in equity. In Byne 
v. Potter there was a surplus in the hands of the grantee ; and the 
Court did not meddle with it ; but proceeded upon the 
[* 25] declaration, that the * Defendant had received more than 
was due. I do not understand the legal principle : but 
that sort of decree was obtained in that case. 

Then does the case of the assignee differ ? I am clearly of opin- 
ion. Lord Alvanley was right in thinking, the original consideration is 
the ground. But the principle is, that the assignee stands in the place 
of the grantee, if there is nothing to create a case of bad faith. As 
claiming the annuity the assignee is no more than a person having an 
equitable title in many of the securities, forming the remedies, as 
assignee of the bond, judgment, covenant : a mere equitable title. 
It is true, the legal estate is in the trustee for the benefit of the as- 
signee : but that is only one remed)^; and all, the grantee can assign, 
is the right he has. If Mrs. Holland goes for execution of the judg- 
ment at law, it must be in the name of Greathead : so in this Court 
to have any proceeding directed upon the bond : so at law to have any 
proceeding upon the covenant. It is impossible to maintain, that 
there is any substantial difference between the grantee and the as- 
signee. The case would be widely varied, if by a transaction con- 
temporaneous with the assignment the grantor puts himself in a sit- 
uation, in which the assignee might impute to him bad faith, that the 
grantee could not. Then the case of the assignee stands upon prin- 
ciples not applying to the grantee, and furnished by the subsequent 
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conduct of the grantor. It is impossible in this case, that Mrs. 
Holland can impute bad faith at the time of the assignment. She 
may say, there were two unsuccessful applications to the Court of 
-King's Bench. But the question of bad fiiith arises upon an instru- 
ment executed several months after the assignment. Put it another 
way. If the assignee is not to stand in the place of the grantee, 
what is the equity ? It will not be said, the equity, by which the 
grantor is to be governed, is the consideration between the 
grantee * and the assignee at the assignment. That can- [* 26] 
not be ; for a case may happen of an infirm habit, a life at 
the market price (1) not worth five years' purchase ; who afterwards 
becomes a strong man; and could not get an annuity upon the 
same terms. That annuity might at the end of five years sell for a 
great deal more than it was originally granted for ; and in fact these 
persons frequently give more for the assignment than for the grant. 
If previously to the assignment the grantor had an equity, is that to 
be disturbed by a transaction, to which he is no party ? To put 
another case. Suppose, instead of being enjoyed many years, the 
annuity was sold within two years for 200/. ; the grantee disliking 
his bargain : could the grantor have insisted upon taking the account, 
considering it as granted at 200/. only ; or must he not have taken 
the account upon the original sum ? Then must it not follow, that 
where the grantee gives less than he received, the account must be 
taken upon the same footing ? Suppose a third application made td 
the Court of King's Bench with success : must not the account be 
taken as between the grantor and grantee ? Standing in the place 
of the grantee she must admit the principle against as well as for 
her. 

In the confirmation there is nothing, that bears upon this ; for all 
the defects of the memorial were not known. The bargain of Mrs. 
Holland was made before the confirmation ; and it is difficult to say, 
how a void instrument can be confirmed (cr). A case of bad faith 
therefore does not arise by that transaction. I am clearly of opin- 
ion, it is impossible to give the account upon any principle afforded by 
the terms of a deed, void to all intents and purposes. I am 
also clearly of opinion, that this is not a ♦ case of the re- [* 27] 
demption of an annuity, but a case, in which it is asserted, 
that there never was an annuity to be redeemed ; and it is contended, 
that upon doing certain equities these instruments ought to be de- 
clared void ; not giving a right to say, there was an annuity ; but 
giving a color for such assertion. I cannot, giving judgment upon 
the jurisdiction at this day, and considering all, that has passed, say, 
the Court has no jurisdiction. If the Court has jurisdiction, with 
all deference and respect my clear opinion is, that the decision in 

(1) See the observations of the Lord Chancellor, as to the market price of 
annuities, ante, vol. vi. 274, in Gibson v. Jofta, foH^ vol. viii. 136, 7 ; x. 219, Un- 
derkiU v. Harivood, 

(a) See Mapks v. Wtghiman^ 4 Conn. 376; BayliB v. Dindy, 3 Maule & Sel. 
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this cause has mistaken the principle, upon which it is to be exer- 
cised in the mode of accounting. I put myself upon the fact of 
decision as to the mode of accounting at law, doubting the princi- 
ple : but after those decisions the grantee coming for the considera- 
tion, the grantor may say, he shdl allow the payments, since the 
transaction took place-; and I am of opinion, it is reasonably clear, 
the assignee, if there is nothing more in the case than an assignment, 
stands precisely in the place of the grantee ; and in many cases it is 
for the interest of the grantor to hold that doctrine. 

As to the costs, it is not possible to avoid giving Tyrrell his costs, 
for he was brought here quite unnecessarily ; and though he has 
joined in a long answer, with which he has nothing to do, he has 
not burthened the suit in point of expense. Mrs. Holland must 
have brought the same matter upon the record. With respect to 
the costs of the suit, in Byne v. Vivian Lord Rosslyn gave the De- 
fendant his costs. In Byne v. Potter^ where the annuity had been 
satisfied, he made the Defendant pay the costs. In the former case 
the bill was brought not for redemption of the annuity, but for re- 
lief, asserting, that no annuity ever existed. Upon redemption the 
costs are given : but I do not see, how the rule in that case is neces- 
sarily applied to a case, where the bill is not brought for redemption. 

In the case of usury I do not know that the Defendant is 
[* 28] to have his costs, because he would in a case * of a fair 

mortgage. The costs in Byne v. Potter did not, I appre- 
hend, turn upon the surplus in the Defendant's hands : but he had 
been tlie attorney of the parties ; and I understand it turned upon 
some principle founded upon that. In this instance the party does 
not come for a redemption : therefore prima facie he is not within 
the rule, that he is to pay costs. As to his receiving them, first, I 
am reversing a judgment obtained very much in favor of the De- 
fendant. I cannot say, attending to that circumstance, she had so 
little reason to oppose the relief in the extent, in which it was pray- 
ed, that the Plaintiff is to have the costs ; and that circumstance 
alone would lead me to say, I would not give this relief with costs. 
But another ground is decisive ; that, When such a transaction comes 
almost for the first time, and the Defendant can set up arguments 
with so much of difficulty and principle upon the right to exercise 
the jurisdiction, and the principles, upon which the Court ought to 
give the account, it is a great deal too much to give the costs, which 
are entirely in the sound discretion of the Court (1) against a De- 
fendant, submitting her right upon such principles, as in the present 
instance. The relief therefore must be given without costs. Oak- 
den must have his costs ; and that is material with respect to the 
question of jurisdiction ; for he is in receipt of the rents and profits, 
not by virtue of any assignment, but by virtue of a power of attorney, 
which is a revocable instrument ; and in ordinary cases would not 
found the jurisdiction of tliis Court. But where it is executed for 

(1) Pott, Vancouver v. Blw, vol. xi. 458, and the note, 463; Beames on Costs, 
6J,2. 
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valuable consideration, this Court would not permit it to be revoked ; 
and he is in possession, to receive, not merely for Mrs. Holland, but 
for others, upon valuable consideration, to whose' securities there 
is no objection. His right on behalf of the other annuitants will se- 
cure to him the receipt of the whole ; and this annuity not being 
valid, he must account for a part to the Plaintiff. The account 
therefore against him would secure the jurisdiction. 

* The decree declared, that the decree bearing date the [* 29] 
4th of July 1800, be reversed ; and directed an account of 
the consideration or considerations paid by Samuel Greathead on the 
purchase of the annuity or annuities granted to him by the Plaintiff 
by the deed or deeds, bearing date the 16th May 1788, together 
with interest at 5 per cent, per annum upon the same ; and also an 
account of the payments made by the Plaintiff, or on his behalf, 
upon account of such annuity or annuities to the said Samuel Great- 
head, or to the order, or upon the account, of any person or persons 
claiming under him by assignment or otherwise, including the De- 
fendant Arabella Holland ; and directed that such payments, as the 
same were made from time to time, be applied first in discharge 
of the interest, and then of the principal of such consideration or 
considerations ; and in case upon the taking of such account such 
consideration or considerations with interest shall appear to have 
been fully repaid, that all deeds granted for securing the said annu- 
ity or annuities, other than the deed of the 1st of June 1795, be de- 
livered up to be cancelled (1); and that satisfaction be entered 
upon the record of the judgment ; and that the Defendant Richard 
Oakden is without costs to account with the plaintiff for, and to pay 
to him, the surplus rents of the premises comprised in the deed of 
the 1st of June 1795, after satis&ction of the payments, other than 
those thereby directed to be made to the Defendant Arabella Hol- 
land : such surplus rents to be accounted for by the Defendant Richard 
Oakden from Uie time, from which it shall appear, such principal and 
interest, as aforesaid, was satisfied, as aforesaid, and from which it shall 
appear, that he shall have had notice of the Plaintiff's claim ; but not 
beyond the time of filing the bill ; and in case any thing, on taking 
such account as aforesaid, shall appear to be remaining 
due from the Plaintiff, then the * Plaintiff is to pay the [*30] 
same to the Defendant Arabella Holland, as and when the 
Master shall appoint ; and upon such payments such deeds shall be 
delivered iip, and such satisfaction be entered, and such payment be 
thenceforth made by the Defendant Richard Oakden, as hereinbe- 
fore mentioned ; and in case the Plaintiff shall make default in such 
payments, the bill is to be dismissed with costs, to be taxed, and paid 
to the Defendant Arabella Holland ; and in either case the Plaintiff 
is to pay the Defendants Tyrrell and Oakden their costs of the suit; 
and until such accounts are taken, and, if any thing shall appear to 

(l)Po«f,vol.x.990. 
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be due thereon to the Defendant Arabella Holland, until such de- 
fault of payment as aforesaid, all proceedings at law by the Defend- 
ant Arabella Holland, either in her own name or in the name of any 
other person or persons, under whom she claims, are to be stayed by 
injunction. 

See, anUy the notes to 5. C. 5 V. 610. 



WHITE V. DAMON. 
[1800, Nov. 21. 1801, Feb. 19 ; July 24. 1802, May 7.] 

Bill for specific performance of a purchase by auction dismissed by Ijord Rosslyn 
with costs, merely as being a bad bargain from inadequacy of value. Upon a 
re-hearing Lord Eldon was of opinion, that was not a sufficient ground for re- 
fusing a specific performance of a purchase by auction without something more, 
as fraud or sur^e, Slc, (a) But the decree was not affected upon another 
ground ; that, a material witness being incompetent, the bill was not supported 
by evidence. 

Specific performance matter of discretion, not arbitrary, but judicial (6), [p. 35.] 

Estates, situated at Gosport, in Hampshire, of which the De- 
fendant Damon was seised in fee, were put up to sale by auction, at 
Gosport, in fifteen lots; all of which were sold except lot 3, 
consisting of a wharf and premises. For that lot there were no 
bidders. The deposits upon the other lots were paid to Smith, the 
auctioneer, amounting to 653/. 6s, 6d. Damon afterwards borrow- 

(a) 1 Sugden, Vend. & Purch. (6th Am. ed.) 317, [440] ; Butter v. Haskell, 4 
Desaus. 651,678. 

See this subject thoroughly examined in Setfmour v. Delaneeyj 6 Johns. Ch. 222, 
in which case, at page 229, Mr. Chancellor Kent confines the force of Lord 
Eldon's opinion in this case to sales at auction, and seems to doubt the propriety 
of his language as applied to other sales or agreements ; and the Chancellor con- 
cludes, that inadequacy of price may of itself furnish sufficient |rround to stay 
the application of the power of a Court of Equity to enforce a specific performanee 
of a private contract to sell land, p. 231, 2£fc!2, thou^ the Court would not set 
aside a contract for that cause alone. lb ; £•. C 3 Cowen, 445 ; Clitherall v. Ogil- 
vie, 1 Desaus. 250. See 2 Story, fiq. Jur. § 769 ; BrasMer v. Gratz, 6 Wheat 528 ; 
Ellis V. Burdon, 1 Alaba. (N. S.) 456, 459; Gamstt v. Macon, 6 Call, 308; Sor- 
ter V. Gordon, 2 Hill, Ch. 126. 

There is a veiy important distinction running through the cases between order- 
ing a contract to be rescinded and decreeing specific performance. ^Osgood v. 
Dranklin, 2 Johns. Ch. 23, 24. Sec Twining v. Morrice, 2 Bro. C. C. (Am. ed. 
1844,) 331, note (e). 

See farther, as to the effect of inadequacy of consideration either in avoiding 
contracts or in preventing an enforcement oi specific execution, Gwynne v. Hea- 
ion, 1 Bro. C. C. (Am. e£ 1844,) I et seq,, and cases cited in the notes. 

(h) Omerod v. Hardman^ ante, 5 V. 723, note and cases cited to this point; 1 
Madd. Ch. Pr. (4th Am. ed.] 362; St. John v. Benedict, 6 Johns. Ch. Ill ; Saftninw 
v. Delaneey, 6 Johns. Ch. 222 ; RcveU v. Hussey, 2 Ball Sr. Bea. 288 ; aUheraU 
V. Ogilmc, 1 Desaus. 257 ; Osgood v. Dranklin, 2 Johns. Ch. 23 ; S. C. 14 Johns. 
527; 2 StoiT, Eq. Jur. § 742; Perkins v. fFrighi, 3 Harr. & ATHen. 326 ; &'fii- 
nums V. Hm, 4 Harr. & M'Hen. 25a 

VOL. VII. 2* 
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ed from Smith 1000/. ; the balance at that time in Smith's hands 
on account of the deposits being 52 U. 65. 2d. ; and as a security 
for the repayment it was agreed, that lot 3 should be conveyed to 
Smith, in trust to sell ; and accordingly a conveyance, 
dated the 23d and 24th of November 1796, of the whole [*31 ] 
estate to Smith, was executed, upon trust to convey to the 
purchasers the lots sold ; and, as to lot 3, upon trust to sell after the 
11th of March next; and Damon covenanted to join in the sale: 
but it was declared, that was not to be considered necessary. On 
the 24th of November 1797, the money not being paid to Smith at 
the time limited, the premises comprised in lot 3 were sold by auc- 
tion by Smith at Garraway's, and bought for 1120/. by White ; who 
paid a deposit of 20/. per cent. 

The bill was filed by White against Damon and Smith, for^ spe- 
cific performance of the contract. 

The Defendant Damon by his answer submitted, that the sum of 
1120/. being a grossly inadequate price for this estate, a specific per- 
formance ought not to be decreed. Upon the answer and the evi- 
dence it appeared that the rent of these premises was 260/. and the 
value 2200/. 

In support of the bill Smith proved the circumstances, under 
which the sale took place ; that it was a fair $ale by auction ; that 
he had given notice to the Defendant by letter of the intention to 
sell at Garraway's ; to which no answer was received. The whole 
case, as to the circumstances under which the sale took place rest- 
ed on his evidence. 

Mr. Richards and Mr. Benyon^ for the Plaintiff, insisted, that as 
there was nothing to impeach this sale, it must be established. 

Mr. Mansfield and Mr. Cookcy for the Defendant. — ^This Court 
will not enforce a sale under such circumstances, and at only half 
the value; but will leave the parties to law. Though certainly 
there is not proof of actual fraud, yet the price being so 
* grossly inadequate, not five years' purchase, theie is [*32] 
ground for suspicion ; but whether it is from fraud, acci- 
dent, or mere negligence, a Court of Equity ought not to compel 
execution of a contract so' enormously to the advantage of one par- 
ty. The proposition must be, that if the property is sold at any 
price, unless actual fraud appears, this Court is to enforce the agree- 
ment. The general rule of this Court is not to enforce a hard 
agreement. The distinction, as it was taken by Lord Chief Justice 
Eyre, is, that inadequacy of price is not of itself a sufficient ground 
for rescinding a'contract: Oriffiih v. Spraiky (\). The circum- 
stance, that the sale was by auction, makes no difference. The 
foundation of the rule is, that the agreement is unreasonable ; and 
upon this subject the Court has a discretionary jurisdiction. The 
sale was not with the consent of the Defendant. These premises 
ought not to have been sold at Garraway's. No instance can be 

(1) In the Court of Exchequer, 3 Bro. C. C. 179, n. 
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produced, in which, where it was manifest, the property was sold at 
considerably less than the real value, this Court has enforced the 
contract and compelled a conveyance. 
Mr. Richard^y in reply. 

Supposing the price to be under the value, a great deal more is 
necessary to prevent this relief, as influence, <Slc. Without some 
ground of that sort there is no instance of impeaching a sale by 
auction. If this doctrine is applied to a sale by auction, the case 
will be new. The Defendant did not forbid the sale at Garraway's. 
He did not attend, or take any measures to prevent the property 
going at less than the value. He lay by, and suffered the Plaintiff 
to consider it as his own. There is not an instance of impeaching 
such a sale on the mere ground of under-value. The property is 
carrieft to a public market: each party has a right to bid. There 
are modes of preventing the property from going under its 
[*33] * value (1). The vendor may have his friends to bid. 
It is held out, that the party may purchase with safety, if 
he shall be the highest bidder. The stipulation with the public is, 
that the highest bidder shall have it. Where is the Court to stop ? 
No fraud is imputed : no sort of misrepresentation : no surfM'ise ; 
as in Twinif^ v. Morrice (2) ; which case is supposed to have gone 
a great way : nothing but inequality of price. All the cases, such 
as Heathcote v. Paignon (3), where a contract upon a very small 
consideration has been impeached, have contained some other in- 
gredient, as infirmity of mind, &c. 

1801, Feb, I9th. Lord Chancellor [Loughborough]. — ^This 
bill is filed for a specific performance of an agreement for the sale 
of a freehold estate, described as Lot 3, consisting of a wharf and 
other premises at Gosport The facts are very short. This lot was 
put up together with other lots, part of the same estate, at Gosport. 
There was no bidder for that lot. There were bidders for all the 
other lots. After the sale Smith, the auctioneer, advanced 1000/. 
to the vendor, with great security ; for he had all the deposits ; and 
the money was to be paid into his hands for all the other lots : so 
that, except the temporary accommodation, the vendor, whom Smith 
knew to be a distressed man, forced to sell, had no other benefit by 
that advance. The auctioneer however chose to take a better secu- 
rity than that, he would have had as auctioneer ; and he chose to 
take as an additional security a conveyance of this lot, with a power 
to sell ; and his receipt to be a discharge for the price. The man- 
ner, in which he proceeded, was, after having received a consider- 
able part of the money upon the othhr lots, in 1797, 
[*34] * exactly a year, he puts up this wharf and premises, situ- 
ated at Gosport, to sale at Garraway's, certainly not with- 
out the knowledge, but certainly without the consent, of the owner. 
The place of sale was not very proper ; and the time was very rapid. 



i 



(1) See ConoUy v. Parmmt^ anie^ vol. iiL 695, n. 

2) 2 Bro. c. (5. aaa 

2Br0bC. C.l^. 



1800-1-2.] WHITE V. DAMON. 84 

The premises were bought for 1120/. ; and the bill is filed by the 
purchaser. It appears in proof, and very distinctly, that the value 
of the premises is above 2000/. ; and that they are in a condition to 
be let upon a lease for 2002. a-year. I have nothing to do with this 
case in a Court of Equity. I do not hold, that the Court is bound in all 
cases to carry an agreement into execution ; but may leave the par- 
ties to an action. But the Plaintiff has got all he had a title to ex- 
pect. He has a covenant from Eiamon to join in the sale. I shall 
leave him to his action of covenant. If he does not bring his action 
of covenant within a certain time, the bill must be dismissed with 
costs. 

The Counsel for the Defendant pressing for an immediate dismis- 
sal, the bill was dismissed, with costs as against Damon, and without 
costs as against Smith. 

1801, Jufy 24th. A Petition of re-hearing was presented by the 
Plaintiff; and the cause being re-argued before Lord Eldon, Chan- 
cellor, stood over several times : His Lordship expressing great doubt 
as to the principle of the Decree ; and also, whether Smith's evidence 
could be admitted. 

1802, May 1th. Lord Chancellor [Eldon]. — I do not think 
it possible to touch the Decree, that has been made in this cause. 
If the case had stood before me as upon the transactions 

of the auction, and the value ♦of the property, as it was [*35] 
taken, till the difficulty arose as to Smith's evidence, I 
should have hesitated, before I should have decided, that the differ- 
ence of the value would be a sufficient ground for dismissing the bill. 
It is a case of great consequence ; and was much considered by Lord 
Rosslyn ; and some points of view, in which it has struck me, seem 
to have escaped his Lordship's attention ; or were not thought wor- 
thy of it. The Plaintiff is not affected with any thing beyond sus- 
picion : the sale taking place at an auction, without any fraud, 
surprise or mistake ; the estate being offered upon any price he 
would bid ; and without more he became the purchaser. I am in- 
clined to say, that a sale by auction, no fraud, surprise, &c. cannot 
be set aside for mere inadequacy of price (1). It will be very diffi- 
cult to sustain sales by auction, if this Court will not specifically 
perform the agreement. I agree with Lord Rosslyn, that giving a 
specific performance is matter of discretion : but that is not an arbi- 
trary, capricious discretion. It must be regulated upon grounds, 
that will make it judicial (2). 

But upon looking through the bill, answer, and evidence, it ap- 
pears, Smith has been examined; who under the circumstances 

(1) In Ex parU LaOuxm^ a bankrupt petition, March the 28th, 1803, the Lord 
Chancellor expressed the same opinion; and referred to this case. See the note 
/wit voL viiL 137. 

(3) See, an<e, voL v. 734^ 849, and the notes. 
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clearly cannot be a witness ; and he alone proves any one of the 
transactions, upon which the Plaintiff must proceed. Except his 
evidence there is no proof of the sale, of the biddings, of any of 
these circumstances : and the answer does not admit any one of 
them. It does not deny them. The deeds and the value are proved 
by other witnesses. Smith was not merely an auctioneer. He was 

the vendor himself; and I think, he might have filed a 
[*36] bill against the purchaser and his author *to have the 

whole contract made good. If his evidence cannot be 
received, and I am clearly of opinion it cannot, many of the material 
facts, upon the proof of which the Decree must proceed, are neither 
admitted, nor proved. The consequence is, the cause is brought to 
a hearing without evidence to maintain the bill. 



1. Under ordinary circumstances, even a veiy considerable inadequacy of price 
will not vitiate a contract of sale; see, ante, note 5 to Mortlock v. Butler, 10 V. 
292. Still it is possible for that inadequacy to be so gross as, of itself, plainly to 
demonstrate fraud ; and, where the purchaser stands in any relation of confidence 
to the vendor, the adequacy of the consideration will be jealously scrutinized ; 
see, ante, note 2 to Crowe v. Ballardj 1 V. 215. 

2. With respect to the discretion which Courts of Equity exercise in lending, 
or refusing to lend, their aid to compel specific performance of contracts, see, ante, 
note 1 to Brodie v. St. Paul, 1 V. 326. And as to the employment of a bidder at 
an auction sale, on behalf of the vendor, see the note to BranUey \.AUy2 V. G20. 

3. A witness who has a direct interest in the result of a suit or action, is, of 
course, incompetent; see, ante, note 1 to Craven v. THckell, 1 V.61 ; but the ques- 
tion of competency and of credit may stand on very different grounds, and the 
proper time for taking each of the^e distinct objections is also different; see,poitf 
note 1 to PurceU v. M^Namara, ^ V. 324. A witness may have a contingent 
possibili^ of interest in the event of a suit, yet this consideration may be too re- 
mote to found an objection to his competency thereon, though it may deserve 
attention as affecting the credit due to his testimony. The distinction is well 
illustrated in the case of BaiUy v. Wilson, decided by Lord Hardwicke, in Cane. 
Hil. T. 18 Geo. 11. which case is, therefore, here extracted from Mr, Forrester^s 
MS. " On a petition for a commission of review upon a sentence of the Court of 
Delegates here, confirming a will made in Ireland, which was contested for divers 
reasons, and, amongst others, the testator's sanity was disputed ; an objection was 
taken to reading the evidence of a Mr. Magill, in favor of the will ; as to which 
the case stood Uius : The testator had given several specific legacies of a watch, 
plate, &c. to different persons, and appointed the defendant, Wilson, executor, 
it appeared in proof in the cause, that Wilson, immediately after the testator's 
death, sent for Ma^ll, and for several of those to whom the specific legacies were 
given ; that Magill, in Wilson's presence, took the specific articles so oequeatlied, 
and gave them to the legatees, without being hindered from so doing by Wilson, 
though the latter did indeed say there vras time enough, and it was then too early 
to do it ; but Ma^U replied, the testator had desired it, and therefore he should 
see the articles distributed. The objection made to Magill's evidence by the 
plaintiff was, tliat by this act he had made himself executor de son tort, and was, 
therefore, interested in the event of the cause ; because, if this was not a good 
will, the person to whom administration should be granted would have an action 
against him as a trespasser, and in trover could recover damages against him. 
To this it was answered by the defendant, that Magill was interested on both 
sides, for he was liable to have an action brought against him by Wilson, the ex- 
ecutor. Lord Hardwicke said, ' The question is, whether the objection to Mr. 
MagilPs evidence goes to his competency, or only to his credit I am of opinion 
it goes only to his credit, not his competence. In order to determine the ques- 
tion, I shall consider this matter in two lights : first, how the point stands, suppos- 
ing Mr. Magill to have acted as executor of his own wrong ; and, secondly, a« 
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acttog with the privitjT of the executor named in the will. As to the first, before 
probate of the will, he delivers part of the testator's foods to persons named lega- 
tees in the will. It is said that, if the will be not valid, he is liable to make satis- 
faction to^ the administrator for the conversion of these goods ; to which it is 
answered,' that he is liable either way, and that the possibility of an action against 
him by the executor, being weighed against the other, sets the matter at rest 
There are many cases where, if a witness is liable to account eiihtr tDoy, he shall 
be examined ; which disposes of the objection to Mafill's competence : and this 
objection, of a man's being liable to an action, differs m>m his being immediately 
interested. There has been some change in the doctrine on these points, there 
being cases in the old books, where a man's liability to an action went to his com- 
ptence ; but there is a great difference to be made between having an immediate 
mterest and a possibility ; as in the case of a tenant in tail with remainder over : 
in an action brought against the tenant in tail, the remainder-man cannot be a 
witness, though an heir at law mighty in on action brought against his ancestor, 
as. having nothing vested in him during such ancestor's life ; but the remainder- 
man has a vested interest, which the law considers as part of the same fee, and 
therefore, the supporting Uie tenant in tail's interest is supporting his own. Now, 
these vested interests are very different from a possibility of action ; for, suppose 
an action of trespass brought for a nuisance, and the question to be, whether the 
defendant worked upon the plaintiff's soil : the action may be brought against 
the principal alone, or tlie workmen may be joined as defendants with him ; but, 
if they are not joined, they may be brought as witnesses, and yet they axe liable 
to have an action of trespass brought against them, and their confession may be 
evidence against themselves. But the Gourt says, thai mav go to their credit, not 
to their competence, and they are admitted that the trutn may better come out 
A case of The King v. Bray, was before me, when C. J. of the King's Bench, 
which was upon an information relating to the borough of Tentagen, as to the 
nomination of elisors, whose duty it is to return a jury of freemen, by whom a new 
mayor is to be elected. Objections were taken to witnesses who were brought to 
prove the custom, as having been themselves actors in that for which, if it were a 
wrongful act, they were liable to be punished ; and Baron Thompson, who tried 
the cause at the assizes, allowed the objection ; but, upon a motion for a new 
trial, the whole Court of K. B. was of opinion, that the objection went only to 
credit, not to competence ; and a new trial was granted. In the argument of the 
case, several others were put, particularly 71ie King v. Clark, where, upon an in- 
formation for a nuisance in the river Thames, a person who had received a partic- 
ular injurv and damae^e thereby, was produced as an evidence, and objected to 
because he might bnng his action on the case, and recover damages, and so 
would swear under a bias ; but the Court held, this went only to his credit, not to 
his competence. This being the general rule as to points of this nature, let us 
now consider the observation, that Magill is liable to an action eilher way. It is 
admitted this would be sufficient, if the damages to be recovered against him were 
equal in both cases. But it U3 said, if one is to be balanced against the other, the 
scales ought to be equal, which is not the case here ; for the lawful executor can 
recover no damages without deducting what has been lawfully paid according to 
the will. I never knew any case of this kind, however, in which the Court en- 
tered into a nice consideration of the quaitivm of damages. There will always be 
a possible difference in the damages : perhaps no action may be brought, or the 
witness whose conduct is impeached may be favored by the party he supports ; 
but still, where a witness is equally liable to an action by the plaintiff or defend- 
ant in the cause in which he offers his testimony, the Court will not gfo into a 
consideration on which side the greater damages might be recovered agamst him, 
in order to ground an objection to his competence. But how does it appear, in 
the present case, what was the quantum of the assets ? what were the debts ? or 
whether the legatees ought to have their legacies ? How, then, can it be ascer- 
tained whether this witness is liable to more loss one way than another ? It is, 
therefore, a good answer to say, there will be an equal ground of action acoinst 
him, however the present question may be determined. There is a great differ- 
ence between an exception to a witness, and a challenge to a juror: an exception 
to the credit of a juror goes to his competence, boUi being blended together ; but 



36a WHITX V. DAMON. [1800-1-2. 

witnesses may be admitted, though their credit be weak, that all possible light 
may be had. 

** ' Secondly, if Magill be considered as acting with the privity of Wilson, this 
makes his evidence receivable here without dispute. Now, upon Mi^ill's pro- 
posing to deliver the specific legacies, though Wilson said he thought it too early 
to deliver out effects, yet, when Magill renhed, the testator had desired it, and he 
did accordingly deliver the articles m Wilson's presence, the latter does not say 
that he objected to it Is not this sufficient to make it Wilson's own act? for an 
executor may, before probate, dispose of his testator's estate, and if the disposition 
be made by another with the privity of the executor, and not against his consent, 
that person is no more than lus a^nt Will it, therefore, be an objection to a 
witness, that the executor has employed him as his agent ? Surely not; and yet 
in such cose the man is liable if tne will be set aside. But it never was thought, 
that, because a witness to a will has been employed in the management of the 
estate, and distribution of the effects, that should take away his competence : the 
consideration of actions which may possibly be brought against a witness here- 
after, is too remote. I am, therefore, of opinion Mr. Magill's evidence should be 
read.'" 

It should appear, that the will in question above was established. Subsequent 

firoceedings, in what seems to be the same case, are reported in 5 Br. P. C. 388, 
fol. edit) The case of The King v. Bixty^ alluded to by Lord Hardwicke, and in 
which numerous other authorities are cited respecting the distinction between the 
credit and the competence of witnesses, is now published in Rep. Temp. Hardw. 
358. And the rule intimated there, as well as in IfaUon v. SheUy^ 1 T. R. 300, 
and in Benl v. Baker, 3 T. R. 3^ that where there are no positive rules of law 
against it, it is better to receive the evidence of a witness, and to let any objec- 
tions go rather to his credit than his competency, was adopted in the late case of 
Doddxngion v. Hutbon, 1 Bingh. 258 ; and in Binns v. Tdley, M'Clel. & Younge, 
398, OS well as in Morgan v. Pfyor, 2 Bam. & Cress. 18. The rule according to 
which the testimony of a bankrupt is r^ected, even in certain cases where the 
result of the suit could not in any way affect him, was considered an anomaly in 
the law of evidence, but one too inveterately established by authorities to be over- 
turned, though not proper to be extended farther than the precedents have 
already gone. 
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MOGGRIDGE v. THACKWELL. 
[1802, Dec. 14, 15, 16, 17 ; 1803, Mat 12.--AifTE, Vol. I. 464.] 

Upon a re-hearing of that part of the decree which relates to the Charity, the de- 
cree was affirmed: the Lord Chancellor collecting the result of the authorities; 
that, where there is a general, indefinite, purpose, not fixing itself upon any 
object, the disposition is in the King by sign manual (a) ; but, where the exe- 
cution is to be by a trustee, with ^nml, or some, objects pointed out, there 
the Court will take the administration of the trust (h). The costs of all parties 
were given out of the fiind as between attorney and client 

Formerly a portion of the residue of every man's estate was applied in charity by 
the Ordinary, [p. 69.] 

If the general substantial intention of a will is charity, the failure of the particular 
mode shall not defeat it; but the law will substitute another mode (c), [p. 69.] 

The ordinary rule is for the Crown to give a lease to the party discovering an 
escheat, [p. 71.] 

Words of recommendation not considered imperative, unless the objects and sub- 
jects are certain (d), [p. 85.] 

This cause (1) had been brought on before Lord Rosslyn for far- 
ther directions upon the Master's Report, approving a scheme for 

(a) See 2 Story, Eq. Jur. § 1190. 

And as to tiie proper person to enforce the disposition of a charity in this coun- 
tir, see fVrizhi v. TrvMua of Methodist Epxs. Ch. 1 Hofi*. Ch. 202 ; Going v. 
Emery, 16 Pick. 107 ; 2 Kent, (5th ed.) 288, note (a) ; 4 ib. 508, note (6) ; King v. 
ffooSiuU, 3 Edw. 79. 

ih) See 2 Stor^, £q. Jur. § 1191. 

(c| This doctnne of executing the general intent of a testator cy pre$ in case 
of cnarities has been fully examined m several cases in the United States with 
different degrees of approbation and adoption. The doctrine of the English 
Court of Chancery is much broader than any that has been inculcated in America. 
See BajOist Jiuo. v. HaH, 4 Wheat 1; & C. 3 Peters App. 484; higlii v. 
TrudtM of Sailors' Snug Harbor, 3 Peters, 99 ; Ckdlego v. My. Genl. 3 Leigh, 
450; Orphan AtyL So. v. M^Cartee, 9 Cowen, 437; nkHman v. Lex, 17 Serg. 
&R.88; DasJttdlv.AUy. GcnZ. 5 Har. & John. 392; Going y. Emery, Id Pick. 
107; Griffin v. Graham, 1 Hawkes, 96 ; Moore v. Moore, 4 Dana, 357 ; Melntyrt 
Poor School V. Zanesville C. if M. Co. 9 Ohio, 203 ; JV^e v. BarUeU, 4 Metcalf, 
378 ; Burr v. Smith, 7 Vermt 241. 

The doctrine of execution of ores does not prevail in North Carolina. M^Aur 
ley y, ffllson, 1 Bad. & Da. Eq. TTS ; Holland v. Peck, 2 Ircd. Eq. 255. 

As to the origin of the jurisdiction and powers of a Court of Equi^ upon this 
subject, see Baptist Asso. v. Hart, 3 Peters, 486-499 ; 2 Story, Eq. Jur. $1162; 
Bvarr v. SmiXh, 7 Vermt. 241 ; 4 Kent, (5th ed.) 508, in note ; Atty. GenL v. Boieyery 
ante, 3 V. 714, note (c) ; Vidal v. Majfor of Philadelphia, 2 Howard, U. S. 

For an ample and thorou^ discussion of this whole subject of charities, see 2 
Stoiy, Eq. Jar. ch. 32; 4 Kent, (5th ed.) 508, and notes; 2 ib. 285-288, notes. 
See also 1 Metcalf & Perkins's Dig. tit. Charities & Charitable Uses ; Ait. Gen, 
v. Botoyer, ante, 3 V. 714, note (c); Alt. Gen. v. Andrew, ante, 3 V. 633, note (a) ; 
Potter V. Chopin, 6 Paige, 639 ; Uuich Church, ifc. v. Mott, 7 Paige, 77 ; Milne v. 
Mine, 17 Louis. Ch. 46; fFright v. Trustees of MeUu Epis. Ch. 1 Hoff. Ch. 202; 
AtL Gen. v. MintkuU, ante, 4 V. 11, note (a) ; AU. Gen. v. BouUbee, ante, 2 V. 380, 
note (a) ; White v. fFhUe, 1 Bro. C. C. ( Aul ed. 1844,) 15, note (a), and cases cited ; 
Moggndge v. ThackweU, 3 ib. 517, and notes ; Going v. Emery, 16 Pick. 107. 

(3) See Pierson v. Garnet, 2 Bro. C. C. (Am. ed. 1844,) 231, note (c); Wynne v. 
Hmikins, 1 ib. 179, and notes ; Harland v. 7\igg, ib. 144, note (a\ and cases 
cited ; Ford v. FouHer, 3 Beavan, 146; Stubhs v. Sargon, 2 Keen, 255; S. C. 3 
My. & Craig, 507 ; Pope v. Pope, 10 Sim. 1 ; Brmson v. Hunter, 2 Hill, Ch. 
490 ; Ram on Wills, ch. 15, § 24, p. 231-240; Bull v. BuU, 8 Conn. 47; BM v. 
Var^, antcj I V. 270, note (fr). 

(1) Reported, ante, vol. i. 464; 3 Bro. C. C. 517. 
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efTectuating the purposes of the Charity under Lord Thurlow's de- 
cree. Upon that occasion Lord Rosslyn intimated, that it was fit, 
that Decree, as far as it respected the charitable disposition, should 
be re-heard. Under that intimation a Petition of re-hearing was 
presented by the next of kin *; and upon that Petition the cause was 
re-heard by Lord Eldon. 

Ann Cam by her will, dated the 16th of June, 1799, after giving 
directions concerning her funeral, desired Mr. Edward Lawrence, 
and any other friend her executors shall appoint, to attend her fune- 
ral ; and for their trouble she gave to each of them so attending 10/. 
for mourning. She then gave to Mr. Thackwell and his heirs, cer- 
tain estates ; and reciting, that she was tenant in tail of the estates 
called Hill Netherton, and Laycells, and by sufiering a recovery 
could make herself tenant in fee of them, but out of re- 
[* 37] gard to her aunt Walker and her family she * chooses to let 
the estate tail continue, and the estates to go according 
to the present Umitations, she gave some other estates in London to 
two persons and their heirs respectively ; and all the rest of her real 
estates she gave to Mr. John Moggridge, of Bradford in the county 
of Wilts, and Mr. James Vaston, of Clapton, in the county of Mid- 
dlesex, and their heirs, but chargeable with the payment of the sev- 
eral annuities following, for the respective lives of the several annui- 
tants, payable half-yearly ; viz. to Elen Pheasant, her late servant, 
15/. per annum ; and giving some other small annuities, she directed, 
that, if any of the annuitants shall die before the expiration of the 
first six months after her death, and shall have lived over one quar- 
ter, or shall die in any after six months after the completion of a 
quarter, then that their respective executors or administrators shall 
receive one quarter's annuity. 

The testatrix then gave a great number of pecuniary legacies, to 
some of her next of kin and other persons ; and among them gave 
4000/. each to her cousins Joseph Walker, and the Reverend Wil- 
liam Walker : and she gave 4000/. to William Pollock and Peter 
Triquet ; in trust to lay it out in government or real securities, and to 
change the same, as they in their discretion shall think proper, and 
to pay the interest and dividends from time to time into the proper 
hands of her cousin Elizabeth Camilla Tudor ; and her receipt alone 
to be a sufficient discharge to her said trustees ; and she declared, 
that the said interest and dividends shall in no wise be subject to 
the debts, control or management, of her husband ; and after her 
decease the testatrix ordered her said trustees to pay so much of the 
interest and dividends of the said 4000/. for maintenance and edu- 
cation, as they shall think proper, and to pay the principal and ac- 
cumulated interest to the children ; and if she should leave 
[* 38] no child at her death, * or any issuing therefi-om, the tes- 
tatrix gave 1000/., part of the said 4000/., to Joseph Walk- 
er, and the remaining 3000/. to William Walker. Among other 
legacies she ordered her executors to pay into the proper hands of 
Mrs. Coley for her sple and separate use, 300/. ; she gave to the 
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parish of Batieraea 50^. : to the parish of Dymocke 60/. ; and to the 
parish of St. Peter, Cornhiil, 30/., to be distributed among the poor 
thereof according to the discretion of her executors ; and she gave 
to the respective trustees, guardians, or managers, lawfully appoint- 
ed, of the hospitals, infirmaries, and dispensaries, following, and to 
their respective executors and successors, the sums as follows : to 
the Asylum Hospital 500/. : to the Hospital for Lunatics in Hereford 
shire 200/. ; to the Gloucester Infirmary 200/. : to the London In- 
firmary 200/. : to the Lying-in-Hospital of the City of London 200/. : 
to the Humane Society 200/. : to the General Dispensary for the 
relief of the poor in Aldersgate Street 100/. Then after some far- 
ther legacies, and specifically disposing of all her plate, watches, &c. 
wearing apparel and furniture, she concluded thus : 

^' And I give all the rest and residue of my personal estate unto 
James Vaston, of Clapton, Middlesex, gentlemen, his executors and 
administrators ; desiring him to dispose of the same in such charities 
as he shall think fit, recommending poor clergymen who have large 
families and good characters ; and I appoint the said John Mog- 
gridge and Mr. Vaston, before mentioned, executors of this my will ; 
and I desire Robert Woodford, of Taplow, Bucks, Esquire, and the 
aforesaid Mr. Richard Wicherley, to aid and assist my executors." 

The testatrix in her fourth codicil thus expressed herself: 

*" My will I shall order to be sent with this: but my [* 39] 
executors need not hurry themselves in any shape, but 
take their own time to do whatever must be done, and employ Mr. 
Lawrence or any other Mr. Vaston thinks more proper to do the 
writing part of the business. I hope it will be quite unnecessary 
for my executors to come into the country, unless it is their own 
choice." 

The decree, as it was finally pronounced by Lord Thurlow, upon 
a motion to vary the minutes, declared, that the residue of the testa- 
trix's personal estate passed by her will, and ought to go and be ap- 
plied in charity, regard being had to poor clergymen with good 
characters, and large families, according to the recommendation in 
the will ; and that the Master should approve of a scheme to efiiect- 
uate the purposes of the said charity ; with liberty for the parties to 
lay proposals before him for that purpose. 

The residue of the personal estate amounted to 50,000/. 

By the scheme submitted by the PlaintiiT, the executor and the 
next of kin, and approved by the Master, it was proposed, that the 
Defendant Thomas Walker, first cousin and heir at law of the tes- 
tatrix ex parte tnatema, might be allowed out of the residue of the 
testatrix's personal estate the sum of 5000/. under the particular 
circumstances of his case ; and that small annuities should be grant- 
ed to several other persons ; who were either relations of the testa- 
trix, or were in her life dependent on her bounty ; that a school 
may be established at Dymocke, the residence of the testatrix and 
her family, for poor children of that parish ; that 1000/. may be ap- 
propriated in aid of the Gloucester Infirmary ; 1000/. in aid of an 
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intended Lunatic Asylum at Gloucester ; that 60002. 3 per cent. 

Bank Annuities may be transferred, and the dividends ap- 
[* 40] propriated * to a charity instituted in aid of the distribution 

annually made for the relief of widows and orphans of 
clergymen in the diocese of Gloucester, to be applied iox the re- 
lief of poor clergymen, who have large families and good characters, 
according to the rules of distribution of the said institution ; and 
lastly, that the residue and remainder of the said funds and of all 
the testatrix's personal estate shall be called ^' Mrs. Ann Cam's ben- 
efaction to poor clergymen ;" and shall be invested in the 3 per 
cent. Consolidated Bank Annuities, in the name of the governors of 
the charity for the relief of poor widows and children of clergymen ; 
and that the interest and dividends shall be applied by the said gov- 
ernors in or towards the relief of poor clergymen with good char- 
acters and large families, according to the recommendation in the 
wiU. 

The Report then stated the evidence in support of these proposals : 
as to Thomas Walker the affidavits stated, that he would have been 
entitled to the estates of Hill Netherton and Laycelles, of the value 
of 12,000/., as heir of his mother, in case the testatrix had not 
barred the intail ; deducing his title, and stating the clause in her 
will as to that ; and that nevertheless long after making the will she 
suffered a recovery ; that at various times she assisted him ; and 
stating other circumstances, as evidence of her regard and intentions 
in his favor, particularly to leave him a sum of money in lieu of 
those estates shortly before she was seized with the illness, of which 
she died ; and that he was a proper object to partake of the chari- 
table fund. 

Mr. Lloyd, Mr. Stanley, and Mr. Whishaw, for some of the next 
of Kin ; Mr. Mansfield, Mr. Richards, Mr. Bomilly, Mr. Burton, and 

Mr. G. Wilson, for others of the next of kin, in support of 
[* 41] * the Petition of Rehearing. — ^This case stands very much 

independent of all the authorities, upon its own circum- 
stances, and the terms of the residuary clause, and the whole frame 
of the will. This is not the simple case of a general indefinite trust 
for charity, without any object specified by the testatrix ; but a per- 
sonal confidence confined to Vaston, that cannot be transferred to 
any other person ; and which the Court cannot possibly exercise. 
The question then is, whether in the event, that has happened, there 
is a lapse for the next of kin ; or whether it devolves to the Crown, 
as the general guardian of all charities. It is an admitted fact, that 
the testatrix knew of Vaston's death. The will contains a great 
number of charitable legacies, very accurately expressed. £very 
part of the will shows great care in the manner of expression. The 
word in the residuary clause is in the plural number '< charities." 
Certainly no stress can be laid upon the word '< recommended " 
alone : but though the rule is established, that, where the fund is 
certain, and the object certain, words of desire or of mere suggestion 
and intimation shall receive a monitory sense, and be held a trust ; 
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yet undoubtedly this word in its natural sense is not monitory, but a 
term of option ; and where an intention of that sort appears it would . 
be a preposterous construction to force upon it the le^ sense. The 
context affords the. clue ; and the expression, ^* as he shall think fit " 
decides, that an option was intended ; distinguishing this case from 
Wyne v. Hawkins (1), Sprai^e v. Bernard (2), Pushmon v. FU- 
liter (3), and Bhmd v. Bland, cited in all of them. Vaston might 
have given to any Charity, or among all the Charities in London, 
and in such proportions as he thought proper. He might have dis- 
posed of the fund by his will in that way ; and could not 
♦have been compelled to execute in favor of any partic- [*42] 
ular charity, tiQ he thought fit ; for that would have been 
against this will. The will does not prescribe any particular instru- 
ment, by which, nor any particular period, at which, he is to execute. 
He had his whole life for that purpose ; and if so, it must be a mere 
recommendation, and not a trust. Some difference in this respect 
appears between Lord Thurlow's Judgment and his Decree. The 
Judgment seems to consider these words as monitory : the Decree 
considers them as words of option ; and that the Master is at liberty 
to receive any scheme, provided a charity for poor Clergymen forms 
a part of it. It is then a Decree for an indefinite charitable pur- 
pose ; of which there is no one instance. 

It is clear, Lord Thurlow's opinion would have been different, if 
he had not considered himself bound down by authorities. If the 
Court is not absolutely bound, there is no reason to strain the con- 
struction in favor of such a disposition against the next of kin ; many 
of whom are as much objects of charity as that alluded to by this 
will. The property amounts to 50,000/. The liaw of the Country 
condemns such a disposition of real estate ; and why should it prevail 
to such an extent as to personal property ? Lord Hardwicke con- 
sidered one object of the Statute (4) to be to prevent persons, who 
would not be charitable in their lives, from disappointing their poor 
relations. Lord Northington, particularly in the Attorney General 
V. TyndaJHb)^ and other great men, have stigmatized such disposi- 
tions, as partaking more of vanity than a charitable purpose. The 
question upon this is, whether the gift fails on account of the death 
of the trustee ; or, whether the doctrine of cy pres takes 
place ; * and whether the Court sees its way sufficiently [♦ 43] 
to effectuate what was the general intention. If the 
trust is to be executed in this Court, it must be upon that notion. 
That doctrine was certainly extended by the old cases to a great 
latitude ; and under the supposed general intention the thing most 
opposite to the particular intention, from which only the general 
intention was to be collected, was established. TI\e Attorney Genr 

(1) lBraC.C.179. 
(2)2Bio.C.C.584. 

(3) Atdt^ vol. iiL 7. 

(4) Stat 9 Geo. 11. c. 3a 

(5) Arab. 614. 

VOL. VII. 3 
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eral v. Syderfin (1) was determined long before this sort of digposi- 
tion was condemned even as to real estate, at a time, when 

[*44] * this Court was in the habit of deciding monstrous prop- 
ositions in favor of charity. The ground of that case is, 

that the man had declared, he had executed an instrument giving to 

(1) 1 Vem. 224. The Attorney General at the relation of the Governois of 
Chnsfs HoapUal v. Robert Siiderfin, Annt Sydtrfin^ and others, Defendants. In 
CHAifCERT, Ke^. Lib. A. fo. 340, lltb February, 1683. 

The information was to be relieved touching the sum of 10002. given to chari- 
table uses by the will of Thomas Syderfin ; setting forth, that the said T. S. late 
of the Middle Temple, being in his life-time seised in fee simnle of divers mes- 
suages, lands, and tenements, in the counties of SoAierset ana Surrey, and pos- 
sessed of a considerable personal estate, made his will, dated the 17th of March, 
1678; and thereby devised and charged all his said messuages and lands for the 
payment of such debts as the personal estate of him the said T. S. should fall 
short ; and to pay 200^. per annum to his wife for her life ; and thereby taking 
notice he had but one daughter living, made a provision for maintenance and a 
portion for her, to be paid at her age of twenty-one, and also for such other daugh- 
ter or daughters as he might after have ; and in case of no son, and his daughter 
or daughters should die, then he devised the premises in Somersetshire to the 
Defendant, his brother, upon trust to pay the Defendant Anne, his wife, 1000/., if 
then living, and 10002. more to charitable uses as he had directed : and of his said 
will made the Defendant Anne, executrix. 

That the said testator shortly after died, seised and possessed, as aforesaid ; and 
that the Defendant proved the will ; and possessed herself of all the personal 
estate, sufficient to pay debts, and particularly the sum of WOOL to charity, in 
case it ought to be chared upon the personal estate. 

That the testator having no issue but his said daughter Anne, and she dying 
about the age of six years, before her portion became payable, the devise of the 
estate in Somersetshire did take effect to said Robert Syderfin, and the 
[•44] heirs male of his body, subject to the • said 1000/. ; the same being of 
the yearly value of SOOL ; which ought to be charged thereon, or at least 
upon the personal estate, and to be paid and applied, as the said testator did by 
or writing in his life-time declare ; in case any such deed or writing were made, 
and produced ; and in case no direction or appointment were made, then the said 
lOOOL and the produce thereof ought to be employed as His Majesty in this Court 
shall think fit to direct and appoint ; and no advantage or benefit ought to be had 
by the said devisee of the lanos or the executrix by the neglect or omission in not 
directing or limiting, to what particular charitable uses the said 1000/. should be 
paid ana applied ; it being clear, that it was his intention and design, that the 
same should be paid out of his estate and applied to charitable uses. 

That the Defendants contriving to defeat the said charitable gift, do detain and 
conceal the said deed and writing, whereby the said charitable uses are limited 
and directed by the testator; and consequently the charity is in danger of being 
lost, without a discovery, whether such deed or instrument was made, whereby 
the particular charitable uses the said 1000/. was limited to might appear ; and 
that in case no such do appear, then the said 1000/. ought to go to sucn charita- 
ble uses as this Court pursuant to His Majesty's gracious pleasure would direct: 
His Majesty having signified His gracious intentions, that the same should be 
paid to the relators, to be employed for the use of the mathematical boys on His 
Majesty's new Royal Foundation in Christ's Hospital, in such manner as His 
Majesty should think fit 

whereto the Defendants by their answers insisted upon the insufficiency of the 
personal estate to pay the debts beside the funeral expenses and charges of prov- 
ing the will ; and that the real estate in Somersetshire was leased out for two or 
three lives, or for long terms of years determinable upon lives under small yearly 
rents, which if clear and firee from leases and incumbrances might be worth 600/. 
per annum ; and for the Surrey lands the same were sold ; and the money 
[*45] thereby raised was disbursed in paying the Defendant Anne, *her 
legacy of 1000/. And as touching any iDStrument in writing, whereby 
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charity ; which instrument was not to be found ; and the fund was 
given by the King to Christ's Hospital. But there is a 
♦great difference in that case upon the circumstance, that [* 46] 
the testator had declared his intention. Vaston may be 
compared to the paper in that instance ; and to make the cases 
similar, the paper ought to have been destroyed; and 
the testator ought to have known that. *In Frier v. [♦46] 
Peacock (1) the testator had declared, the fund was to go 
to some defined particular charity. So in all the cases, The Attorney 
General v. Hickman (2), White v. White (3), and Widmore v. Wood- 
roofe (4), the testator himself had pointed out some particular char- 
ity, to which his property was to be applied. Is it possible to collect 
from this will any intention for general charity ? Is not the charity 
intended to be created by Vaston only ? Though certainly he could 
not take the property beneficially, he was not in the situation of a 
common trustee : which requires some purpose declared and a fund. 
Some late cases have gone a great way to weaken the old author- 

the said testator did direct the particular uses, persons, or places, the 1000/. for 
the charitable uses should be paid, the Defendant Robert Syderfin doth by answer 
set forth, that he hath diligently sought, but cannot find any ; and if no such shall 
appear, he id advised the devise of the lOOCU. is void ; and submits the same to 
ti^ judgment of the Court ; but saith, that the present rents are not sufficient to 
pay the 200Z. per annum devised to the other Defendant the executrix : whereto 
the said Plaintiff's Counsel insisted, that the bequest of this 100(M. to charitable 
uses is a trust on the estates ; and where there is no direction, how the same 
should be applied, it is in the power of the Eling to appoint the same ; and His 
Majesty having made such appointment, as aforesaid, it ought to be applied 
according to such appointment. 

Whereupon his Lordship declared, that this legacy of lOOOZ. was a charibr well 
devised; though there was no direction, how the same should be applied; and 
there being no direction yet found for the employing thereof, it ought to be em- 
ployed, as His Majesty liath directed. But how and when the same shall be 
raised and paid bein^ the question, the Plaintiff's Counsel proposed, that the said 
Defendant Robert might pay 1002. per annum for ten years in satisfaction of the 
lOOOL ; and the Defendant Robert Syderfin, present in Court, consenting thereto, 
his Lordship doth order and decree, that the said 10001. be paid to the said rela- 
tors accordingly by 100/. a year, yearly payable on every Cfandlemas-day for ten 
years next, tUl the whole be paid to the relators, giving a sufficient receipt or dis- 
charge for the same under their common seal ; the first payment to begin and be 
made on Candlemas-day next ; and when and as often as the said 1002. per annum 
shall be paid unto the said relators. Sir Robert Lvard, knt &.c. is to see the same 
put out at interest, till the whole 1000/. be paid, and to compute the charge of 
this ; and when the 1000/. is to be paid into the said relator's hands, the said Mas- 
ter is to see the said money and all interest arising thereby (the said charge of 
this present being first deducted out of the said interest) laid out in lands, tene- 
ments, or rents, and settled on the said rektors : whereby the proceeds thereof may 
be employed for the use of the said mathematical boys in His Majesty's new Royal 
Foundation in Christ's Hospital for ever; and on pa3rment thereof the said De- 
fendant Robert Syderfin is and shall be hereby from time to time protected and 
saved harmless and indenmified, and his said estate in the county of Somerset 
discharged of and from the same, in case tuij direction shall hereafter be found 
of the said Thomas Syderfin, directing and luniting, how the said 10002. shall be 
paid. 

(1) Finch, 245. 

2 2 Eq. Ca, Ah. 193. 

(3) 1 Bro. C. C. 12. 

(4) 1 Bro. C. C. 13, note; Amb. 639; High, part ii. 10. 
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kies ; and the late incUnation of the Court has been not to dispose 
in general charity, where a particular one is pointed out The late 
Master of the Rdls in 7%e Attorney General v. Whitchurch (1) after 
great consideration of this subject adopted the opinion of Mr. Justice 
Buller in The Attorney General v. Gouiding (2), according to The 
Attorney General v. The Bishop of Oxford (3) ; that, where there 
is a defined object, and it cannot take place, as, if it is void 
[*47] ' by the Statute (4), it is wholly void; *and the fund goes 
to the next of kin ; and is not to be laid out in general 
charity, according to the preceding cases. Browne v. YeaUj the 
case upon Mr. Bradley's will, is not to be distingubhed from this 
case. The disposition was held void for uncertainty ; and the prop- 
erty went to the next of kin, not in general charity according to the 
older cases. In The Attorney General v. Boidtbee (5) Lord Alvanley 
in very clear and intelligible language states the effect of this doc- 
trine (6) ; adopting all, that is rational, and rejecting the rest. It 
was also before the Court in The Attorney General v. Andrew (7). 
The case of Whetler v. Sheer (8), though in a book of no great 
authority (9), appears by an examination of the record to be truly 
reported. It differs from The Attorney General v. Syderjin in this ; 
that the appointment was to be by a subsequent instrument : in the 
other case the party had appointed. Lord King, who decided The 
Attorney General v. Hickman^ also decided this case. It sufficient- 
ly appeared, though there was no appointment, that the object was 
general charity ; and it cannot be distinguished in substance from 
this case. In the cases before Lord Thurlow, and in Baylis v. The 
Attorney General (10), and Cook v. Duckenfield (11), charity was the 
substance ; and the discretion of the trustee was merely the mode, 
secondary and subordinate to that general object, which was the es- 
sence of the gift. This case comes nearer to the class of cases upon 
powers ; such as Brown v. Higgs (12) ; upon which the rule is, that, 
though the Court will supply a aefective execution, it wiQ not for 
any purpose supply the non-execution. The leading authority upon 
that is the Dtike of Marlborough w.Lord Godolphin (13). 
[** 48] ** This testatrix might have intended a different dispo- 

sition as to her general property from the particular chari- 
table legacies. The inference is, that she had given specifically to 

•^nie, voL ill. 141. 
2 Bro. C. C. 428. 

Stated (in CoHwi v. IVencL] ante. vol. iv. 431, from the Register's Book. 
9 Gea 11. c. 3a 
Antey vol. iL 380; iiL 220. 
w^nle, vol. ii. 387. 
Ante, vol. iii. 633. 
Mos. 288, 301. 

Lord Eldon, Chancellor, has repeatedly said, there are many good cases 
oseley. 
2 Atk. 239. 
2 Atk. 562, 567. 
Anie,Yol.iv.79&; v. 495. 
2 Ves. 61. 
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all the charities, for which she had any respect. As to the residue 
no charity can take except by the act and under the authority of 
Vaston. Upon the whole will there is a personal confidence in 
him alone ; and that power cannot be exercised by the Court, or 
delegated to any one else, without exceeding the wiD. Such a per- 
sonal confidence may be committed upon a motive rational and in- 
telligible ; perhaps to a person distinguished by zeal for charity, for 
instance, Mr. Howard, or Mr. Hanway ; proceeding evidently upon 
the character, peculiar views, skill and intelligence, of the individual. 
Is the intention executed cy pns by sending that to the Master's 
oflice ? The appointment of a particular person may be itself the 
recommendation of a particular charity : for instance, if it was left 
to the discretion of the person, who instituted, and particularly pat- 
ronized, the Humane or Philanthropic Society. The recommenda- 
tion would have very different effects, as applied to different persons. 
Vaston, for instance, was a quaker. Can there be a doubt, that she 
meant him to follow the example of her own charity, and to attend 
particularly to the objects of her own bounty, her poor relations ? 
There can be no doubt, it would have given her the utmost pain to 
see all this property given away in what this Court would consider 
objects of charity ; leaving these relations, the objects of her bounty, 
without any thing. The words have a different meaning according 
to diff*erent feelings and dispositions. The only apprehension the 
testatrix felt was, that Vaston's persuasion might prevent him from 
attending to those, whom she intended to favor. If she had given 
the fund over, in case Vaston should not make a disposition, or if he 
should die in her life, to an object, to which it could not be applied, 
or if he had shown an intention to execute, though illegal- 
ly, * it must have gone to the next of kin, not to any gene- [** 49] 
nd charitable purpose. It is true, as Lord Thurlow says, 
the death of the trustee cannot affect the intention. That however 
is, where it is dear, what the trustee was to do : but where it is of so 
discretionary a nature, that his act is absolutely necessary to create 
the trust, his death puts an end to the disposition. It is impossible 
to suppose, any particular charity in the view of the testatrix in this 
event. There is great reason for inferring, that never having re- 
newed this charitable bequest, or given it to any other purpose, she 
considered, that by the death of Vaston it failed ; and either meant 
to revoke, or considered it gone, or never could fix upon another 
person, in whom she might repose the same power. It cannot be 
considered the dry case supposed by Lord Thurlow. Lord Rosslyn 
thought it impossible to execute this Report ; observing, that it was 
making, 'not construing, a will. The danger of such a discretionary 
bequest with reference to the Statute (1) is a very material consid- 
eration. It has never been decided, that where an absolute discre- 
tion is given to a person to dispose in charity, he cannot lay out the 
fund in land. Why could not Vaston have established and endow- 

(1) Stat 9 Geo. IL c. 36. 
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ed a school by act in his life ? The decree certainly is new. It is 
an attempt to execute an indefinite^ vague, intention : which is not 
expressed. To what extent poor clergymen are to be relieved is 
not defined. It is impossible for the Court to execute the intention. 
They may do something like it, and for the general purpose of char- 
ity : but they must make a will for the testatrix ; and in so doing, 
they may go perfectly in opposition to her intention. ' 

The next question is, if this fund is not the property of the next 

of kin, what is to become of it. If the disposition is in 
[ *50 ] *the Master's Office, he will hold himself bound to give a 

great part to clergymen, to the exclusion of the relations ; 
who will fare better under the Crown's disposition of this Charity. 
This cannot be considered a trust ; for which the object and the 
property must be certain, and not liable to be disappointed ; and it 
must be a trust at the death of the testatrix, or not at all. It must 
be considered a mere recommendation ; and Vaston, having power 
to give to any Charity he thought proper, might have excluded poor 
clergymen. According to all the cases it must go to the Crown ; 
and in that way there is no scheme : but the Attorney General sug- 
gests objects. It is surprising to consider, how far the Court has 
gone upon that. In De Costa v. De Pas (1) certainly the intention 
was very little followed. That was preceded by Baxter^s Case (2) 
and the King v. Lady PortingUm (3), and followed by the Attorney 
General v. Herrick (4) and others ; which have established, that, 
where the gift is to a charity, which may take place by law, but is 
uncertain in its objects, the Crown may appoint ; and, the purpose 
being general and indefinite, this Court cannot act. The same rule 
holds, where it is indefinite, and where it is illegal ; as a devise to a 
superstitious use. In the Attorney General v. Herrick Lord Bath- 
urst, with reluctance, but upon full consideration of the cases, de- 
termined, that the disposition was in the Crown. The decision (5) 

(1) Amb. 238 ; 2 Swanst 487, n. 

(2) 1 Vern. 248. The decree was reversed in the Momey General v. Hughes^ 
2 VeiiL 105. See the note, ante, voL iv. 433, 434, to CorJnm v. FrencL 

(3) 1 Salk. 162. 

(4) Amb. 714. 

£>) Broume v. YedL In Crahcbrt, upon &rtlier directions, July, 1791, Reg. 
. A. 1790, folio 579. 
Ralph Bradley by will, dated 27th December, 1788, gave as follows: "I 
£rive all such stocks, annuities, and monies, in the public funds as I shall 
[* 51] be possessed of or entitled unto at the time of * my decease, in my own 
right, to the said George Brown, Rowland Webster, and John Brewster; 
and 1 declare and direct that thev shall stand and be possessed to and of the three 

far cent Annuities, which may be purchased in pursuance thereof, and directions 
ereinbefore mentioned, upon the trusts hereinafter declared : that is to say, in 
trust by and out of the dividends and yearly income thereof to pay to the said 
MaiY Stevens, the yearly sum of 502. during her life, at the times and in the man- 
ner hereinbefore appointed for that purpose ; and to the said Rebecca Fowle, 14/. 
during her life ; and in trust by and out of the dividends and yearly income of 
the said stocks and annuities, and monies in the public funds, but subject and 
without prejudice to raising the said yearly sums of 50L and 14^. to raise and levy 
80 much money as the provision hereinbefore made for the payment of my debts 

VOL. VII. ♦S 
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upon Mr. Bradley's will oontradicts those cases (1). It is much 
to be lamented, that there is no account in print or manuscript 
of what passed in that case. It has been said to be anoma- 
lous ; and not a case of charity ; but it is very difficult to sus- 
tain that opinion. There is a considerable number of 
institutions in this country for the purpose of * public [*52] 
instruction ; which are always considered eleemosynary ; 
great bodies with large funds ; as the society for propagating the 
Gospel ; who are within Mr. Bradley's will. It is very difficult to 
consider, how the dissemination of Baxter's Call to the Unconverted 
and the Jewish case can be considered and acted upon as charities, 
and yet a purpose of instruction according to the established law of 
this country is not a charity. That case therefore seems to be a 
charity case, and new ; and the effect of it is to restrain the latitude 
of former decisions upon this subject. A new decision upon a sub- 
ject of this nature is not attended with the same inconvenience as 
upon the ordinary subjects of property. The effect is, 
not disturbing titles, but only requiring * testators to ex* [ * 53 ] 
press their objects clearly. Considering the great amount 

and legacies may happen to be deficient for that purpose, and to apply the omney 
to be raised for the supplying and making good of such deficiency ; and upon 
trust in the same manner to raise and levy so much money as shall be deficient 
to pay and satisfy such pecuniary legacies, as I by any codicil or codicils under 
my hand shall give or appoint; wheuer the same shall be attested by any witr 
ness, or not: and to appl^ the money so to be raised for the answering that pur- 
pose accordingly ; and m trust out of the dividends and yearly income of the 
said stocks, annuities, and monies in the public funds, and out of Uie stock and 
annuities to be purchased as hereinafter mentioned, but subject and without pre- 
judice to the trusts aforesaid, to raise and apply the yearly sum of 500L for the 
term of twenty years, to commence and be computed from the end of three years 
next after my decease, and firom that period of twenty years the yearly sum of 
lOOOf. until the 5th day of January, which will be in the year of our Lord 1860, 
to and for the purposes hereinafter expressed ; and in trust to invest from 
time to time the * residue of the said dividends or yearly income of the [* 52] 
said stocks, annuities, and monies, to be from time to time purchased 
under the direction or in pursuance of this my will, in tiie purchase of stocks or 
annuities of the same nature ; and I direct, that as well the said two yearly sums 
of 5002. and 10002., during the continuance thereof respectively, as the interest 
and yearly dividends to arise fixim and after the 5th day of July, 1860, as well 
from all the said stocks and annuities to be purchased or accumulated under the 
direction or in pursuance of this my will, as from such stocks, annuities and 
monies in the public funds, as I shall be possessed of in my own right at the time 
of my decease, shall, subject and without prejudice to the trusts aforesaid, be from 
tune to time for eyer applied in the purchasing of such books, as by a proper dis- 
position of them under the following directions, may haye a tendency to promote 
the interests of virtue and religion and the happiness of mankind ; the same to 
be disposed of in Great Britam or in any other part of the British dominions : 
this charitable design to be executed by and under the direction or superintend- 
ency of such persons, and under such rules and regulations, as by any Decree or 
Order of the High Court of Chancery shall from time to time be directed in that 
behalf." 

The bill prayed, that the charity intended by the said/testator mi^t be estab- 
lished, and directions given for carrying on the same. SeeposLThe Monwf 
General y. SUpvwu, vol. x. 22 ; and as to Brtnont v. YeaU, 27, 5o4, 9 ; ix. 406. 

(1) See also TotvhUy v. BedweU, anUj vol yi. 194. 
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of personal property at this period, it may be competent to the 
Court upon principles of pubUc policy to change its rule upon such 
a subject. If such a scheme as is approved by this Report, is not 
to be supported, Thomas Walker, though the particular object of 
the testatrix's bounty, must lose every thing. She had intended to 
give this estate first to his mother, and afterwards to him : but after- 
wards she thought, money would be more useful to him than land. 
She had a great regard for him ; advanced money to him repeat- 
edly : but she casudly omitted to make a new will. He will have 
a strong claim, in case the disposition should be in the Crown. It 
is not easy to conceive, how the disposition of such a charity comes 
into this Court If the charitable intention is sufBciendy described 
for this Court to know the object, that may be the subject of a 
scheme to efiectuate that particular intention. But upon such a 
charity as this the proposal of a scheme is the creation of a new 
charity, that never existed in the mind of the testatrix ; a disposition 
perfectly arbitrary, by a mere direction to the Master to say, what is 
a proper mode of distributing 50,000/. in charity. That is proper 
for the Crown, the general guardian of charities. In Hie Attorney 
General v. Syderfin the natural supposition was, that the testator 
had destroyed the paper. Why was not that referred to the Master ? 
In that respect there is no difference between the cases. It is a 
mistake to say, that a superstitious use is to be disposed of by the 
Crown. By the Statute of Ed. VI. (1) property given to a super- 
stitious use is given to the Crown, not to be disposed of in charity. 
But that Statute applied only to superstitious uses then existing : 
those since created are merely void (2). In cases, that 
[ * 54 ] * are not considered here as superstitious uses, the King 
has the disposal, because the charity pointed out cannot 
be carried into effect ; and then it is only a gift in general to charity. 
So in every case of a general gift to charity, without pointing to a 
particular one, the Crown has the right of disposition. The true 
distinction upon this point is, that, where the charity is sufficiently 
described, this Court wiQ carry it into effect : but, where there is a 
mere general gift to charity without any description of objects, this 
Court does not create a charity : but the right is in the Crown. If 
therefore this is to be considered a charity, it falls to be disposed of 
by the Crown, by Sign Manual ; and is not a subject of administra- 
tion in this Court. 

The Solicitor General, [Hon. Spencer Perceval], and Mr. Finch, 
for the Plaintiff, the Executor, in support of the Decree. — The 
principle, as it is pressed against the Charity, is carried to a pitch of 
extravagance as great as that, to which the Court formerly went in 
the opposite direction. There is a fashion in opinion as well as in 
other things : hence prejudices may arise ; and the aversion to a 
particular absurdity may run into as great an absurdity. These dis- 

(1) Stat 1 Ed. VI. c. 14. 

(3) See De Oaran v. Law$on, ante, vol. iv. 433, in a note to Corbyn v. JFVenc^ 
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positions, at the expense of poor relations, " to endow a college or a 
cat," cannot be justified. They are destitute of all moral principle. 
But, where the testator satisfies the claims of relations, or has none, 
whom he knows, or, who have not forfeited the claim upon him, is 
there any thing unreasonable in selecting proper objects ? It is at 
least doubtful, with reference to human happiness and misery, 
whether there are not many institutions, to which property may be 
applied as usefully as to enrich a spendthrift heir. If the principle 
is carried too far, it may have a very bad effect. If on account of 
the vanity, which may be discovered in the purpose, it is to fail, 
your Lordship will abridge many of the motives to the best 
* of these institutions. A Charity established during the [ * 55 ] 
life of the party is drawn from that fund, which would 
accumulate for the benefit of heirs and next of kin. If such an 
application of property is proscribed from the vanity of the motive^ 
the lists of subscribers to the charities of this country will be 
very much diminished. There is a broad distinction between real 
and personal estate. The policy of the country as to property in 
the funds, if it is to be collected from the Acts of the Legislature, 
has been very difierent of late years, upon a great principle of con- 
venience, in allowing people to lock up their funded property. The 
late measure of the redemption of the land-tax, proceeds upon that 
principle ; and it may be carried farther. 

All the argument upon this will depends upon this ; whether 
Vaston is to be considered a trustee under it, and a trustee for 
charity ; for it is conceded, that, if that is made out, his death makes 
no difference whatsoever in the validity of the bequest ; whatever 
difference it may make in the manner of carrying it into effect. 
The legal interest in the residue unquestionably passed to him ; and 
the intention was, that he should take in trust for charity. As to 
the effect of the word <^ recommend," there is no question, that the 
fond is certain ; and The Attorney General v. Syderfin is an author- 
ity, that the objects are sufiiciently certain ; and. that case is clearly 
recognized by aU the succeeding cases, looking to that authority : 
the application of money to charity, being in principle, distinguished 
from that to any other object ; for any other object becoming gen- 
eral and indefinite would be void for uncertainty. The indemnity 
ordered in that case shows, it did not go upon the supposition, that 
the writing was destroyed. It is not to be concluded, that it went 
upon any assumption-, that it was not destroyed by the testator : but, 
leaving that in doubt, it was held, that in the mean time 
♦the money should be applied by the King. If it ap- [*56] 
peared, that the paper had been destroyed by the testator, 
the effect would be only, that by destroying it he intimated an alter- 
ation in his mind as to those specific objects : but, the phrase of the 
will not being altered, the general disposition to charity was left un- 
affected. If this testatrix is to be considered as knowing, that the 
trustee was dead, as upon the evidence she must be, the inference 
is, not that she meant the legacy for charitable purposes should be 
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void, but that she still intended the general application to charity to 
survive him, and to be carried into effect in legal course ; for, if she 
is supposed to know the effect of lapse, she may also be supposed 
to know, that her general disposition would be carried into effect 
notwithstanding his death. 

The case of Wheeler v. Sheers does not apply : first, as Lord 
Thurlow observed (1) in White v. White jAhexe being no actual 
declaration at the time of any positive disposition to charity : but it 
was to be future, by codicil. Secondly, the codicil afterwards exe- 
cuted recites that provision in the will, and directs the application 
to such uses and purposes as by any other codicil or codicils shall 
be directed ; and in that codicil he omits the word << charitable.'' 
It certainly does not exclude his contemplating charity as one of the 
objects : but the omission of that word, as far as it goes, seems to 
have the effect of cancelling the operation of the will. The judg- 
ment appears to go upon both these considerations. That case, and 
Browne v. YeaU^ are the only cases produced in favor of the next 
of kin. The latter does not appear to have received much atten- 
tion, or to have been very strenuously argued. There is no note of 
what Lord Thurlow said. The object expressed was so absurd and 

impracticable, that it was impossible to execute it. One 
[ ** 57 ] ^ difficulty was as to the manner, in which the books were 

to be communicated. It is not very easily to be recon- 
ciled with other cases decided by Lord Thurlow. It seems to be 
contended, that this Court would not have controlled Vaston's 
conduct farther than to prevent him from applying the fund for his 
own benefit, and perhaps to lock up the money in the Court. That 
is against a case in Eq. Cas. Ab. (2) ; which shows, that a disposi- 
tion to charity is a disposition sufficient for the Court to act upon. 
The Lord Chancellor there says, he would not take away the discre- 
tionary power. So here the Court would not control the discretion 
given to the individual ; but would superintend his disposition, and 
prevent abuse. The same principle is found in Cook v. DucJcenfield ; 
which case also was referred to the Master to approve a scheme, the 
subject not being considered in the disposition of the Crown. With 
respect to the case put by your Lordship, of the death of the trustee, 
when just going to act, or, if he was not to be found, having gone 
abroad, the question is, whether he was a trustee ; if he was, there 
would be no difficulty in any of these cases. The Attorney General 
V. HerricJc also shows, that the uncertainty of a bequest for charity 
is no objection ; and Lord Bathurst was inclined in fovor of the 
heir ; but found the authorities too strong. In that instance there 
was no scheme ; nor in the Attorney General v. Syderjin, and the 
Attorney General v. Peacock (3). In the Attorney General v. 
Hickman (4), the persons, who were to make the disposition, were 



s 



1 Bro. C. C. 15. 

Anon. 2 Eq. Ca. Ab. 190, pi. 3. 
(3) Cited Amb. 713. 
(4)2£q.Ca.Ab.93. 
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gone : but it was held, the Charity subsiBted ; and might be an- 
swered as fully by this Court. These authorities are not disputed : 
but distinctions are attempted ; first, that the particular Charity is 
pointed out by the will. The answer is, that a general bequest to 
charity is in the contemplation of this Court a particular bequest. 

The case of the Attorney General v. Dayley (1) has been found 
in the Register's Book ; and is generally correct, the differences be- 
ing merely verbal. The latter branch of that case cannot 
*be distinguished in any part from this. It is also an [*59 ] 
authority for a scheme upon this sort of general bequest, , 
not a disposition by the Crown. One of the trustees had released : 
the other probably submitted to act, as the Court should direct 
The disposition therefore fell upon the Court. The Attorney 
General v. 7^ Bishop of Chester (2), is an authority to all these 
points. In Widmore v. Woodroofe (3) there was an end of the 
trustee's discretion, as much as if he was dead : yet the disposi- 
tion was upheld by the Court. The Attorney General v. The 

(1) 4 Vin. 485; 2 Eq. Ca. Ab. 194. 

Doylty V. Doyley^ ? let Dec 1735. 



Momty General v. Dayley^ \ Reg. Lib. A. 

Timothy Wilson by will, dated the ^StA or March, 1714, gave all his real and 
penonal estate to two trustees, &c. in trust, to pay the produce thereof to his 
niece Elizabeth Wilson, for her life ; and after her death he gave the same to the 
sons and daughters of the said Elizabeth Wilson successively, with divers limita- 
tions ; and in case there should be no issue, or they should all die under twenty- 
one then the said trustees were to dispose of his real and personal estate to such 
of his relations, of his mother's side, who were most deserving ; and in such man- 
ner and proportions as they should think fit to such charitable use as they should 
tldnk most proper and convenient 

The mother died without issue. A bill filed by some of the next of kin on the 
mother's side, praying an account, and to have their share of the estate ; and a 
cross bill by Uie Attorney General to have the same applied to charitable uses as 
the Court should direct 

The decree of the Master of the Rolls, afler directing the usual accounts and 
anangement of the testator's assets, directs as foUows : ^ And what shall appear 
to be the neat surplus of the monies arising firom the real and personal estate of 
the testator, the produce thereof, the same is to be divided into moieties ; whereiJf 
one moiety is to be distributed, share and share alike, amongst all the relations of 
the testator on the mother's side, who are within the degree of third cousins, and 
were bom at the death of the said Elizabeth Wilson, and are now living ; and as 
to the other moiety of the said estate, all parties are to be at liberty to propose 
schemes before the Master for distributing the same out and out in charity ; and 
herein the several poor relations of the said testor, who shall not be partokers of 
the other moiety, are eaUrie paribus to be preferred. The Master to state to the 
Court what would be the proper scheme, subject to farther directions." 

Report as to one moieU, dated 13th July, 1737, whereby forty-two relations 
were to receive 56^. lis. 1 l-Qd, each. 

Upon fartiier directions, 26th July, 1737, Reg. Lib. A. fo. 545, it appears, that 
the Master certified by his Report, tJiat he had out of the several schemes laid 
before him by consent of parties made up one entire scheme for the other moiety 
out and out in charity according to the terms of the scheme : namely, 400/. to 
eight poor relations of the testator ; the like sum to the Westminster Infirmary ; 
and o&er sums to other public charitable institutions, and among others to the 
parishes in the town of Guildford. See this case noticed, post, vol. x. 538 ; 3 
Mer. 19. 

(3) lBro.C.C.444. 

(2) 1 Bro. C. C. 13, note ; Amb. 636; High, part ii. 10. 
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MayoTy tfCy of London (1) is not to be distioguiriied in prin-* 
ciple from this. There was a total failure of objects : but it was con- 
sidered as a genen^ charitable bequest ; and to be appointed de novo 
by a scheme. De Cosia v. De Pas likewise bears upon this ques- 
tion very strongly. The principle established by all the authorities 
is, that a bequest to charity merely is sufficiently certain. A char- 
ity, as defined by Lord Camden, is a public institution for a public 
purpose. Whether the word is expressed in the singular or plural 
number is not material. The only effect of the word in this will 
being in the plural number is, that the testatrix did not mean one 
charity to absor)) the whole. The argument from that is, 
[* 60 ] * that charitable donations to individuals are intended : but 
according to common language the singular number would 
better answer that interpretation. Those however, who are to sup- 
port this charity, are not interested to contend against the construc- 
tion, that the disposition is to be to individuals, to be received at 
once, out and out 

The only question of reasonable doubt is, whether the disposition 
is to be in this Court by a scheme or by the Crown at once without 
that form. Very little is to be found on this point ; and it is diffi- 
cult to ascertain precisely the ground of distinction. From all the 
early cases it is clear, that, where the bequest is indefinite and un- 
certain in its object, a general bequest for charity, it would be for 
the Crown to dispose of it : so, where it is clearly a disposition to 
charity, but to be carried into execution in a way the law will not 
allow, as in De Costa v. De PaSy there also the disposition is in the 
Crown ; upon the principle, that, the distinct object failing, nothing 
remains but the general object of charity. The distinction seems 
to be, that, where the party has pointed out any particular object, 
defined in any degree, there it is not looked on as being in the dis- 
position of the Crown ; which might overlook the intention com- 
pletely, and app<Mnt arbitrarily. Therefore, where any particular 
object has been pointed out, the Court has considered it as for its own 
disposition ; in order to secure, as far as possible, the attainment of 
that object. So, where the object b legfil, but from circumstances 
it is impossible that it can be executed, there the Court takes it, with 
the same view : to carry it into efiiect upon some scheme as near as 
possible to that intended, as in the Attorney General v. The Mayor, 
fyc. of London ; not leaving it quite at large. The Court, where 
a trustee is appointed, will put themselves in the place of the trus- 
tee ; and there is more reason for that from the nature of 
[* 61 ] * this charity. Your Lordship would put yourself in the 
place of a conscientious trustee ; who, whatever construc- 
tion is to be put on the word << recommend," as to which all the cases 
are referred to in Pierson v. Garnet (2), would not disregard the 

(1) 1 Bro. C. C. 171. 

(2) 2 Bro. C. C. 38, 226; Pinch's Prec. Ch. 201. The latter note, Mr. Finch 
observed, was corrected by Lord Kenyon. 
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reoommendatioD. But the Crown would not be bound by it. The 
distinction is certainly faint : but it seems to be, that, where the ob-> 
ject is clearly general and uncertain, the Crown is to have the dis- 
position : where the object is pointed out, and is legal, but cannot 
take effect, the Court would apply it as near as can be (1). The 
cases for the disposition by the Crown are the Attorney Oeneral v. 
Sjfderfiny De Costa v. De Pas, Isaac v. Oampertz, and the Attorney 
Oeneral v. HerrUJc* Isaac v. Oompertz, a remnant of De Costa v. 
De Pas, was before Lord Thurlow, 17th July, 1786: who allowed 
every legacy, except an annuity given for the support and mainten- 
ance of the Jewish Synagogue in Magpie Alley. The Decree de- 
clares, it is not to accrue to the personal estate : but ought to be 
applied to some charitable use by the Crown ; and recommended to 
the Attorney General to apply to the Crown for a Sign Manual. In 
the Attorney Oeneral v. Herrick it appears by the Register's Book 
that all directions, touching the application of the residue of the 
personal estate, and the produce of the sale of the real estate and 
the rents and profits, were reserved, until his Majesty's pleasure 
should be known, how it was his will the same should be disposed 
of (2). 

* These are cases, in which the object was against the [** 62 ] 
policy of the law, or uncertain and general ; not applica- 
ble therefore to this case. They are overbalanced by the cases in 
favor of a scheme : The Attorney Oeneral v. Oglander (3), Sonley 
V. The Clockmakers' Company (4). The Attorney General y. Doyley. 
Cook V. Duckenjield. Widmore v. Woodroofe. The Attorney Oen" 
eral v. Clarke (5). Hie Attorney Oeneral v. Andrew (S) is cer- 
tainly a very extraordinary case ; that a plan iot the particular ben- 
efit of the University of Cambridge should be applied to the Uni- 
versity of Oxford, by a compromise between the next of kin and 
the Merchant Taylors' Company (7). Upon all these authorities 
this Decree ought to be afiirmed. 

Mr. CoXy for the Attorney General, contended against the next 
of kin ; but, that the Decree was wrong in directing a scheme : this 
being a charity of that general nature, that the disposition fell to 
the Crown. 

The question upon the first point is really, whether this a Trust 
or a Power. There is no intermediate case. Could Vaston, if call- 
ed upon by the Attorney General, have refiised to dispose of this in 
charity ? Can it be supposed, that in the event this is undisposed 

(1) Mr. Cox said, that distinctioii was taken in the Momey CknereU v. MaUhews^ 
2 Lev. 167 ; and the Lord Chancellor observed, that by a manuscript note it seem- 
ed to be the notion of Mr. Brown, a considerable practiser in this Court in Lord 
Hardwicke^s time. 

(2) Reg. Lib. A. 1772 ; fo. 239. 

(3) 3 Bro. C. C. 16a 

(4) 1 Bro. C. C. 81. 

(5) Amb. 422. 

(6) JMe, voL iii. 633. 

(7) Mdrew v. The Mardumt Tayhnf Company^ post, 223. 
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of? That is impossible ; unless it can be said, that Vaston, if living, 
eould have kept it for his own benefit. The Court acknowledges a 
disposition to charity as a substantive disposition in some mode or 
other against the next of kin. If the primary intent was the dispo- 
sition by Vaston, that would have been better secured by giving the 
fund to him. If charity is the Cestui que trust, why is the death of 
the trustee to defeat that trust more than any other 7 If the testa- 
trix had communicated her intention to Vaston, the case 
[*63] would be different; a case, not of discretion in him, but 
of a declared purpose, like the instance of the paper, 
which could not be found. In the case of Downing College (1), 
upon which a very elaborate argument was given by Lord Chief 
Justice Wilmot, a considerable part of that argument was upon this 
very question ; how &r the death of the trustee can disappoint the 
Cestui que trust. Lord Chief Justice Wilmot says, the legal estate 
follows the trust ; that there is an essential difference between pow- 
ers and trusts : if the trustees will not, or cannot act, the Consti- 
tution has provided a trustee : the King, as Parens Patria, has the 
superintending power over all Charities, abstracted from the Statute 
43 Eliz. and antecedent to it, 2 P. Will. 119; and that paternal 
care and protection is delegated to this Court. Where no trustee is 
appointed, this Court assumes the office in the first instance. His 
Lordship also considers there, whether the primary object of execu- 
tion by a particular person shall prevent the general object, and the 
question, whether if the trust is illegal, and void, or not fit to be 
executed by a Court of Equity, this Court would execute it, as far 
as the rules of law and equity will admit He says, this Coutt has 
long made a distinction between superstitious uses, and mistaken 
charitable uses. Property destined to the former is given by Act of 
Parliament to the King, to do what he pleases with ; and properly 
falls under the cognizance of a Court of Revenue. The reason of 
the distinction is, that in the latter case the donation is considered 
as proceeding from a general principle of piety in the testator ; and 
this Court carries on that general intention. There is also the pre- 
sumption, that this testatrix would have taken another 
[*64 ] * charity, if told, that could not be executed. What dif- 
ference can particular charities make, except by limiting 
the Court or the Crown, as the trustee would have been limited ? 
The Attorney General v. Hichnan goes the whole length of this 
case. There was a discretion in the trustee, as to which non-con- 
formist ministers ; and it might have been as well said there, and in 
Widmore v. Woodroofe, that some particular reliance was placed in 
the trustee, that he knew the intention better than any one else. In 
the Attorney General v. Doyley, the Court was not afraid of the 
difficulty from the bequest partly to Relations, and partly to Charity ; 

(1) The Mometj General v. Dauming, Amb. 550, 571 ; The Momey General v. 
Bowyer, arUtf vol. lii. 714 ; v. 300 ; The Monm General v. Fi^por, ooi*, viii. 256. 
The note cited on this occasion was that of Lord Chief Justice Wilmot, since 
published in his Reports, p. 1. 
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and the uncertainty^ how much was to go to charity, did not pre- 
vent it. 

Upon the other point, the disposition is in the Crown, not in this 
Court. At one period something like a rule was established, that, 
when the gift is to charity generally, it belongs to the King to point 
out the particular charity, as to declare, what charity should take, 
as a branch of the prerogative ; but, where the particular charity 
was pointed out, it devolved upon the Court. There is no case, in 
which that is much considered, except the Attorney Oeneral v. Mat- 
thews (1) ; in which it seems the direct point. In subsequent cases 
the disp<>sition has been sometimes in one way, sometimes in the 
other ; and it is impossible to reconcile them. Some of them de- 
part from the rule : but the point was not raised, and brought fairly 
to decision in any one case. There is nothing to defeat the old rule 
once established, as it seems, upon the immediate consideration of 
that point. No one was ever much interested to consider it. 

Mr. Lloyd, in reply. — None of the cases have such words as this 
will ; importing, not a trust, but a personal confidence,, that a char- 
ity created by this individual, and such charity only, should 
*take ; and if there should not be any such, then it is to [*65 ] 
be considered as if the residuary legatee had died in the 
life of the testatrix. Your Lordship will not strain this will to make 
it conform to the old cases. If Lord Northington and other Judges 
had not stemmed the torrent, there would have been a vast number 
of charity cases of another kind. They received one check in The 
Attorriey General v. Tyndall (2) ; by which Lord Hardwicke's de- 
crees were overturned. In another instance they have received a 
great blow by restraining the doctrine, that the fund may be applied 
to a charity directly opposite to that >specified by the testator : Cot" 
byn V. French (3) ; and The Attorney General v. The Bishop of 
Oxford ; which is accurately stated (4) in that case. Lord Alvan- 
ley expresses his opinion upon that point, that the Court had de- 
viated from the former course. I do not admit, that, if Vaston had 
made an indiscreet appointment in favor of any charity, the Court 
could have controlled that ; neitlier could the Court have compelled 
him during his whole life to appropriate it to any particular charity. 
If he had made an appointment in favor of Queen Anne's bounty, 
or any other, that would have been void within the statute of George 
II. (5), the Court could not possibly have executed it as a general 
charity. What ground is there for the assumption in favor of some 
general charity in the event of no appointment by Vaston ? It may 
as well be conjectured, that, if that event had been pointed out to 
the testatrix, she would have said, in that case it should not go in 
charity. It is like every other case of lapse. 

The Attorney General v. Syderfin is the foundation of all 

(1) 2 Lev. 167. " 

(2) Amb. 614 ; Chapman v. Brown, ante, vol. vi. 404. 

(3) .4nte, vol. iv. 418. 
(4 wjnfe, vol. iv. 431. 
(5) 9 Gea IL c. 36. 
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these cases; and when that is looked into, there never was a 
determination like it. A proceeding appears to have taken place, 
of which there is no idea now. It is said, the King being in- 
formed, that there was no such writing to be found, had de- 
clared his will and pleasure, that the money should be laid out 
for the benefit of the foundation in Christ's Hospital ; and with- 
out any proof on either side that decree was made. That was a 
very extraordinary interference of the Crown antecedent to a decree. 
No such proceeding appears in any other instance. Was not the 
heir entitled to an issue, whether the paper was lost, or, whether the 
testator had done any act with respect to it? He put it in issue by 
insisting upon that : but the Court appears to have decreed without 
any evidence. The note at the bottom is most extraordinary. Sup- 
pose, the issue had been found in favor of the heir: could the Court 
possibly have decreed in favor of any particular charity ? If it could 
have been made out, that such a paper had never existed, or, that it 
had been destroyed, the Court would not have made the decree. 
The case does not import the contrary ; for there is an indemnity 
upon that. If no paper had existed, that would have brought it to 
Wheeler v. Sheer arid Cook v. Duckenfield. The answer to all the 
cases is, that they are cases of clear trust, and the objects were 
pointed out, and no personal confidence was placed in any one indi- 
vidual in the execution of the charity. In The Attorney General 
v. Doyley how could the trust devolve upon the Court, the trustees 
being alive, and ready to act? In Wheeler v. Sheer, which case is 
in the Register's Book, it is quite clear the charity went a different 
way from the intention. Supposing the word <' charitable " to be 
left out of the first codicil, the second codicil expressly revives the 
will. No specific object was pointed out: but certainly there was a 

general intention for charity, to be specified by a subse- 
[*67] quent * codicil. The Attorney General v. Syderfin was 

determined upon this ground only ; that the testator had 
declared, he had made an appointment : if not, it is to be presumed, 
the decision would haverbeen the same as in Wheeler v. Sheer. 

As to the second point, a scheme in these cases seems very 
absurd ; and is in fact the Master's disposition. What Lord Hard- 
wicke says in De Costa v. De Pas is unanswerable. Certainly that 
course as to the Sign Manual was not pursued in The Attorney 
General v. Syderfin. The Attorney General v. Herrick shows, that, 
where the charity is general, the King takes it, as Parens Patria, it 
is said : but where the objects are specifically pointed out there it is 
by a scheme ; for the King has no authority to take it from those 
objects. The latter authorities have more reason than the former. 
The decree in The Attorney General v. Andrew is certainly extraor- 
dinary ; for a scheme according to what was nearest the intention : 
the particular object being as precisely fixed as could be. That case 
is not yet decided (I) ; and it will be opened to the next of kin. It 
is therefore no authority for a scheme. 

(1) See ^^ndrew v. The Merchcmt Tcofloi^ Ctmpanyf post, 223. 
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May I2th. The Lord Chancellor [Eldon]. — ^The late Loid 
Chancellor, I understand, intimated, that it was fit, this cause should 
be re-heard. Upon what ground that recommendation was made, 
or upon what view of the case his Lordship was disposed to think 
so, I have not been able to collect from the argument Whether 
his opinion was, that the declaration of the decree, that the residue 
of the personal estate was to be applied in charity, wsa not war- 
ranted by the true construction of the will, construed upon the prin- 
ciples, upon which the Court has acted with regard to 
* charities, or, that if it was so warranted, the residue was [*68] 
not to be disposed of by such a distribution as would be 
contained in a scheme before the Master, but ought to be disposed 
of by the King, as Parem Pairutj I have not been informed. That 
circumstance however makes it my duty to consider this case very 
anxiously ; and that is considerably increased by my conviction, that, 
if the decree is afiirmed, it would be a considerable surprise upon 
the testatrix. But after the most anxious consideration I cannot 
feel myself in a situation, authorizing me to say, I am at liberty to 
depart from what appears to have been the established doctrine of 
this Court, as applied to those particular legatees, called charities. 

This Will, I admit, struck >me many years ago, and at present 
strikes me, as a will, that in the terms manifests as strong a purpose 
to place discretion in an individual as can be expressed by any 
terms : but, notwithstanding that, it seems to me, ^e cases have 
gone a length, upon principles wise or otherwise is not for me to 
determine, which has formed a precedent, that binds me in this 
Court; and, whatever the House of Lords may think proper to do 
upon a review of these cases, it is much fitter, if they are to be de- 
parted from, that they should be departed from by the authority in 
the last resort than by an individual Judge sitting here. The cir- 
cumstance, to be found in Lord Thurlow's decree, giving the costs 
as between attorney and client, and the fact, that the re-hearing was 
produced by an intimation from the Court itself, leave me no diffi- 
culty in saying, the expense of the re-hearing ought to be paid in 
the same manner. The nature of the question, as well as the au- 
thority of the recommendation, makes it not unfit, that all parties 
should have their costs as between attorney and client out 
of this *fund. It is some consolation therefore to the [*69] 
Court, that this attempt will be no expense to them. 

In what the doctrine originated, whether, as supposed by Lord 
Thurlow in White v. White (1), in the principles of the Civil Law, 
as applied to charities, or in the religious notions entertained dx- 
merly in this country, I know not: but we all know, there was a 
period, when in this country a portion of the residue of every man's 
estate was applied to charity : and the Ordinary thought himself 
obliged so to apply it ; upon the ground, that there was a general 
principle of piety in the testator. When the Statute (2) compelled 

(1) lBiaC.C.12. 
l2)^Char.U.c. 10. 
VOL. xtu 4 
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a distributioD, it is not impossible, that the same fiivor should have 
been extended to charity in the construction of wills, by their own 
force purporting to authorize such a distribution. I have no doubt, 
that cases much older than those I shall cite may be found ; all of 
which appear to prove, that if the testator has manifested a general 
intention to give to charity, the fiiilure of the particular mode, in 
which the charity is to be effectuated, shall not destroy the charity : 
but, if the substantial intention is charity, the law will substitute 
another mode of devoting the property to charitable purposes, though 
the formal intention as to the mode cannot be accomplished. One 
of the earliest cases, mentioned in Hie Attorney Oeneral v. Syder- 
Jin (1) is Frier v. Peacock (2). According to that case the gener- 
ality of the gift made the effectuating it impracticable ; and for that 
reason, the substance of the gift being to assist the poor, the Court 
substituted a practicable mode of assisting the poor ; and reduced 
the number of legatees, whom that general term would embrace, to 

forty poor boys. That case is more fully stated in Le- 
[♦70] vinz (3), under the name *of T%e Attorney General \. 

Mattnew8 ; where the decision is thus stated : '* And tliis 
decree of the commissioners was now quashed by Lord Keeper 
Finch ; because this being a general charity, and for the poor in 
general, the commissioners have nothing to do with it : but it is to be 
determined by the King himself in this Court upon an Information 
by the Attorney General in behalf of the King ; which accordingly 
he directed to be brought. And now upon the Information the 
Lord Keeper said, this general charity belongs to the King himself 
to dispose, but yet to the poor ; and therefore the disposal of SOL 
per annum to Paul's was out of the trust, and void ; and the dis- 
tribution to the three parishes good, and to be confirmed. But as to 
the poor kindred of Frier, who prayed to be considered, no consid- 
eration, he said, could be had of them ; for the disposition must be 
such as may endure for ever ; and they cannot live poor for ever. 
But before he would dispose of the residue, he said, be would ac- 
quaint the King with the case, and the value of the estate ; which 
appeared to be 400/. per annum at least, to have his directions, how 
the disposition of this general charity should be, and that to be con- 
firmed by the decree of this Court. And afterwards the King di- 
rected, it should go to the maintenance of the mathematical scholars 
in Christ's Hospital, whom the King had lately appointed to be 
broiight up there in order to be instructed in the art of navigation ; 
which, tU audivif was accordingly confirmed by the decree of this 
Court." 

The authority of this case is strongly confirmed in TTle At^ 
tomey General v. Syderfin; and upon inquiry at Christ's Hos- 
pital I have been furnished with the original papers in that 
cause; which furnish an answer to the objection stated to the 

(1) 1 Vera. 224. 
(3) Finch, 245. 
(3) 2 Lev. 167. 
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authority of that case. It appears from the papers, that previously 
to the decree the King's Sign Manual had been obtained ; and 
was brought into Court ; and the decree was made according to 
that ; and that, it is intimated at the Bar, was a proceeding not fit 
for a Court of Justice. If that observation could not be displaced 
otherwise, it would be displaced sufficiently for this purpose by this; 
that, however the cause came into Court, the authority of it has 
been universally recognized ever since. But that observation founds 
no objection to the propriety of the proceeding ; for the case was 
a devise, subject to a sum of 1000/. for such charitable uses as the 
devisor had by a paper directed. The person, to whom the estate 
was given so charged, had taken to the enjoyment of the estate 
under the will, as far as it was beneficial to himself; and had, as is 
frequent in such cases, taken no notice of the fact; that there was a 
charge for the benefit of the charity. The Hospital found out, that 
there was such a will ; and if so, the money charged, as the law 
then stood, was clearly at the disposal of the King. It is perfectly 
familiar, that where an interest of such a kind is given to charity, 
or, where there is an escheat for want of heirs, and the &ct is not 
communicated, it is usual to petition the King; stating, that there is 
such an interest ; and praying some reward upon the ground of the 
discovery, if it can be made out. That is familiar practice, whether 
well or ill founded. It occurred in my experience, when Solicitor 
and Attorney General, in several instances as to escheat ; and the 
ordinary rule upon an escheat is for the Crown to give a lease, as 
good a lease as it can give, to the person making the discovery. 
This case originated in the discovery made by the Hospital of the 
charitable disposition ; and a petition was presented upon that 
ground. I have the petition, with the opinion of the Attorney 
General of that day upon it ; and in consequence of that 
he filed his Information. That produced *the cause; [*72] 
which is very accurately reported in Vernon upon a com- 
parison with the papers. 

The answer expfessly insists upon that point, that if any writing 
was at any time made by the testator, it was afterwards revoked and 
cancelled ; and that the Court could have no authority to insist, 
either that it was in its own disposal, or that it was in the disposal 
of the Crown, without an inquiry upon the point, that that paper 
was revoked ; and that it was not unreasonable, that there should 
be some inquiry, a reason is given, that made the suggestion of revo- 
cation not improbable ; that subsequent to the making of this will he 
had charged several great sums of money upon his land ; and that 
the whole estate would scarce amount to answer all the charges 
thereon. 

After the answer the case was again laid before the Attorney Gen- 
eral for his opinion ; regard being had to the circumstances disclos- 
ed by the answer. His opinion is, that the executors ought to be 
made parties ; but that then, notwithstanding the circumstances in 
the answer, they may, when the executors are made parties, go to a 
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hearing. The effect of the reasoning at the hearing was according 
to the Book, this: the Lord Keeper argues, that the chari^ exists, 
though the writing was not to be found ; whereas the question was, 
whether the charity was not destroyed, because the writing was not 
to be found ; and the idea of indemnity against the paper being 
found and expressing different charitable uses is kept up through 
the whole. How it was collected, that it was intended to be a per- 
manent charity, it is very difficult to say ; the writing not appearing. 
There is a material difference between this case and 
[♦ 73] * Frier v. Peacock ; for in that the will itself, devoting the 
property to charity, was producible. 

It appears from the papers, that this Decree was carried into ac- 
tual execution ; the papers containing the evidence of payment of 
the money, a copy of the receipt, and a deduction of the costs of 
the suit, beginning with the first application, and including all the 
proceedings, which are very reasonable ; not exceeding 342. Wheth- 
er the Decree proceeds upon good reasoning, or upon that, which 
fiiir reasoning might displace, it asserts, that where it is altogether 
uncertain and indefinite, it is in the disposal of the King. 

With regard to the doctrine here laid down, there is a very strong 
declaration in Freeman (1) : 

" It was said, and not denied, that if a man deviseth a sum of 
money to such charitable uses as he shall direct by a codicil to be 
annexed to his will, or by a note in writing, and afterwards leaves 
no direction, neither by note, nor codicil, the Court of Chancery 
hath power to dispose of it to such charitable uses as the Court 
should think fit." 

That dictum seems very much at variance with one way of inter- 
preting Wheeler v. Skeer (2). It should seem, that 7%e Attorney 
General v. Syderfin might have proceeded upon this principle ; that 
the testator having once given to charitable uses, if it was not 
shown, that he had revoked that gift, his general purpose was char- 
ity, and should be enforced; though you could not show what 
was the use ; a very strong proposition. It goes on thus : 
[• 74] • " And so it was held in the case of Mr. Syderfin's 

will and the case of one Jones : but if the will points at 
any particular charity, as for maintenance of a school-master or poor 
widows, then the Court of Chancery ought not to direct it to any 
other purpose but such as is pointed at by the will." 

I mark this ; because it is not immaterial as to some of the late 
doctrine of the Court. 

<' As if a devise should be for such school as he should appoint, 
and appoints none, the Court may apply it for what school they 
please : but for no other purpose than a school ; although it may be 
for what school the Court thinks fit." 

If there is any authority in this case, it goes a length, that leads 

(l)2FreeiD.261. 
(2) Mo6.288,301. 
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one a little to doubt it ; that if the disposition is for such general 
charitable use as the testator shall appoint, and he does not appoint, 
that is a gift in priBienti^ to operate at his death, to give to charity ; 
reserving only to himself to particularize m Jutwroy by what mode 
that general charitable purpose shall be executed ; and illustrating it 
by that case of such school as the testator shall appoint ; that that 
will authorize the Court to say, he meant a school, though with that 
discretion ; and that he meant only to reserve to himself the oppor- 
tunity of selecting some school. That was going a great length. 

In Clifford v. FramcU (1) this doctrine is laid down ; that when 
money is given to a charity, without expressing what charity, there 
the King is the disposer of the charity ; and a bill ought to 
be preferred in the Attorney General's name. * I cite this [*T5] 
to show, that it contains a doctrine precisely the same as 
the Attorney General v. Syderfin, and the Attorney General v. Mat^- 
thews. So those three cases seem to have established at the year 
1679, that the doctrine of tliis Court was, that where the property 
was not vested in trustees, and the gift was to charity generally, 
not to be ascertained by the act of individuals referred to, the char- 
ity was to be disposed of, not by a scheme before the Master, but 
by the King, the disposer of such charities in his character of Pa^ 
rem Patria. 

In the Attorney General v. Baxter (2Y in 1684, it was alleged that 
the charity was against law (3) ; and therefore the right of applying 
this money was in the King. That doctrine is recognized in other 
cases ; that if the gift denotes a charitable intention, but the object, 
to which the exercise of it is applied, is against the policy of the 
law, the Court would lay hold of the charitable intention ; and exe- 
cute it for the purpose of establishing some charity, agreeable to the 
law, in the room of that contrary to it. That is according to De 
Costa V. DePas (4) ; which I shall mention from Lord Hardwicke's 
notes ; where you will see the ground, upon which this Decree was 
reversed. If the particular ground, upon which it was reversed, 
had not occurred, this case would prove, that the intention being 
charity, his primary purpose would be held charitable ; and they 
would not suppose, he would relinquish that, because the secondary 
purpose could not be answered ; but would uphold the general pri- 
mary purpose by giving that, which the testator had so given to 
dissenting ministers, to Chelsea College ; and certainly in De Costa 
V. De Pas Lord Hardwicke followed that. This sort of 
decision * seems to have been followed in another case, in [* 76] 
1679 ^5), shortly mentioned in Vernon (6) ; in which case 
it is said, in case a legacy is given to a superstitious purpose, or a 

(1) Freem. 330. 

(2) 1 Vera. 848. 

(3) See post, The AUom^ General v. Ihwler. vol. xv. 85 ; and the note, 88. 

(4) Amb.228. 

(5) Momof Cknerd v. Combe, 2 Ch. Ca. 18. 

(6) Attorney Ckneral v. Guise. 2 Vem. 266. 
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mistaken religious purpose, the Court will not apply it to that ; but 
will act upon the supposed intention for chanty ; and give it to a 
real religious purpose ; as where charity is intended, but a mistaken 
charity : thus 102. a year for a weekly sermon upon Saturday, at St. 
Alban's ; the preacher to be chosen by the majority of the inhabitants. 
That they thought a mistaken charity, that it was quite wild, that 
the preacher should be chosen by the majority ; but still the purpose 
was charity ; and they directed the lol to be paid to a Catechist 
to preach weekly at St. Albans on Saturday, being named by die 
Bishop of the Diocese. The Attorney General v. Baxter is men- 
tioned, in Lord Hardwicke's note book thus : 

<< The case of Mr. Baxter upon Mayo's will : the Decree revers- 
ed ; not upon any thing contradicting the general principle reported 
to have been stated, but because really a legacy to sixty particular 
ejected ministers to be named by Baxter, and as if a legacy to those 
sixty individuals.'' 

Lord Hardwicke therefore affirms the principle ; but asserts, that 
it was ill appUed in the construction of that will. De Costa v. De 
Pat came on in 1754. The Report of that case is not very accu- 
rate ; attending to the law of the country with regard to super- 
stitious uses. Lord Hardwicke says, << I held the donation in this 
case to be a charitable use ; and that it was unlawful and void ; that 
the power of appointing and directing, to what charitable 
[♦ 77] use it should be applied, was in the * Crown ; and I re- 
commended to the Attorney General to apply to the King^ 
for his Sign Manual, to direct, to what charitable use it should be 
applied." 

The ground therefore does not connect itself with that dictum in 
Ambler as to a superstitious use. Lord Hardwicke held it void ; 
but that it was given to a charitable use ; and being so giv^n, though 
to one unlawful and void, the Crown had the right ; which must be 
upon this principle ; that the testator's intention of charity was the 
principal intention ; that he meant at all events some charity ; that 
his unlawful purpose was a mode of disappointing it ; and the mode 
therefore was out of the question ; and the intention should be car- 
ried into effect by another mode. These cases do not appear ne- 
cessarily to trench upon some of the latter authorities in this Court ; 
which however I admit are not very reconcilable with some others ; 
particularly the Attorney General v. Bowyer ; and Lord Chief Jus- 
tice Wilmot goes very, fully into the doctrine in his advice to 
Lord Camden. But these cases do not necessarily trench upon the 
later authorities. I allude to the case of Wheatley Church (1), and 
some of the cases before Mr. Justice BuUer and Lord Alvanley ; 
where the Cy Prea doctrine is said to have been formerly carried to 
a monstrous length, in later cases much restrained ; for in those 
cases the charity was given to a lawful, not an unlawful, use : but 

(1) The Momey General v. The BiAop tf Oxford. See Corhyn v. Drendij 
mtfe, voL iv. 418. 

VOL. VII. 4* 
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from circumstances it could not be applied ; and it was held, that 
being a charitable intention, and lawful, if you could not apply it to 
that, you should not to another lawful use, inferring a general inten- 
tion of charity. I do not go through all the cases, viz. BayUs v. 
T%e Attorney Cttnerdl (1), or the case (2) where the gift 
* was to such Lying-in-Hospital as the executor should [* 78] 
appoint; and in the former a blank, left for the name of 
the person, according to whose will the 2002. was given to Bread 
Street Ward, was not filled up ; and in the latter the executor to 
appoint the Lying-in-Hospital was not named ; or, where several 
particular charities are named ; and the distribution is given to 
a person, who dies before the testator; for they are not appli- 
cable to a case, where it is given by the general term " chari- 
ty." Those cases are decided upon principles, which both Lord 
Thurlow and Mr. Mansfield in the argument of White v. White state 
very fully to have gone upon this; and, considering the princi- 
ple, those decisions have not gone far in disappointing the next of 
kin ; only holding, that the testator having expressly said, he meant 
to give to Bread Street Ward, to some Lying-in-Hospital, or to some 
of the particular charities expressly named, the selection of the ob- 
jects in some cases, in others the Doode, being left to individuals, the 
testator had gone a length beyond the testators in cases of the 
former class ; not having left it to that person to say, what charity ; 
but having decided that himself; leaving him only the selection of 
some objects by the determination of the mode, by which some in- 
dividuals selected by him should take. In White v. White Mr. 
Mansfield says, that the oblitehition of the name shall not defeat the 
intent, so as to prevent the money fi'om going to some one or all the 
Lying-in-Hospitals : it is impossible it should go, as it was left ; but 
under all the cases the Court will stand in the executor's place ; and 
all the rules show great latitude and liberality of construction, &,c. ; 
and Lord Chief Justice Wilmot doubts extremely, whether the Court 
ever should have gone the length it has : but says, the Court is now 
bound by precedent. Lord Thurlow in his judgment, says, it has 
beeu argued, that the Court has great extent of jurisdiction 
in making * legacies certain, which v^exe before uncertain. [* 79] 
That observation is confined to these charitable legacies. 
Then referring to the Attorney Oeneral v. Syderfin he does not take 
notice of the circumstance, that though there had been an appoint- 
ment, it might have been revoked ; and the non-existence of it was 
prima facie evidence of that fact, that it waa revoked. There was. 
nothing more particular in the charity in White v. White^ than that 
it*was to be to some Lying-in-Hospital. The Attorney General v. 
HicJcnum (3) is referred to by Lord Thurlow ; which case is held 
very high authority by Lord Chief Justice Wilmot in The Attorney 
Oeneral v. Bowyer. I doubt very much, whether the decree in 
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fVkeehr v. Sheer (1) was made apon the principle stated by Lord 
Thurlow. If it was determined upon that ground, that referring to 
a future codicil the testator had not by his will determined, that he 
had as yet any charitable purpose, it is directly against some of the 
passages in Freeman, which I have stated. That doubt I express 
upon this ground ; that there were two codicils ; «Lnd in the kttter 
the testator does not repeat, that he gave to such charitable uses, 
but for the uses, trusts, end purposes, generally. That latter codicil 
therefore seems in this respect something like a revocation of the 
will, as to the charitable purpose being dropt by the codicil, and the 
general use and purpose only mentioned ; and that reduces the case 
precisely to what it would have been, if by the will only general 
uses, intents, and purposes, had been mentioned, and not chiuritable 
purposes. The Court does not go upon that ground, that Lord 
Thurlow intimates, that they would lay hold of the testator's reference 
to a future act, as showing, that his intention for charity was not 
even inchoate at the date of the will ; and therefore determined in 

favor of the next of kin. 
[* 80] * The Attorney General v. Hickman (2) is very strong ; 

and forms the foundation of a great deal of what Lord 
Chief Justice Wilmot says. As that case is reported in Equity 
Case$ Abridged^ and The Attomty Oeneral v. Dayley (3), as there 
reported, are agreeable to the Re^ster's Book. In the former it is 
given in a method the testator will not prescribe ; but leaving it to 
another person, requiring him to take the advice of two other per- 
sons. I take it, this case goes a very considerable length, author- 
ized by preceding determinations for charity, as particularly favored ; 
for what any one was to take, what charity, and by what mode, all 
this is left totally uncertain by the testator ; and he had taken no 
means to ascertain it, but what had altogether failed by the death of 
all those persons ; and yet the Court said, they would intrust them- 
selves with the discretion ; which was left personally to others ; upon 
the ground, that charity was the essence and substance ; and the 
mode only a shadow. The distinction is very nice between the 
words used in that case, and a gift to such charities as A. B. and C. 
should appoint ; if you do not ^old, that in the hitter instance the 
same doctrine applies : this bemg clear, that the generality of the 
term "charity," is no objection to a legacy to charity ; and therefore 
there is no ground to say, though the discretion fails in the one 
case, it shall not in the other ; and all the cases show, that charity 
in general is sufficient. By another account of this case from a 
manuscript note, this is represented as falling from Lord King : 

" The substance of the charity remains, notwithstanding the death 
of the trustees before the testator ; and though at law it is a lapsed 
r*Qii l^gCLcy, yet in equity it is subsisting; and here is a suffi- 
l- ^ cient certainty of the * testator's intention to revive it. 

(1) Mofl. 288, 301. 

(2) 2 £q. Ca. Ab. 19a 

(3) 2 Eq. Ca. Ab. 194; 4 Yin. 465. 
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The intention therefore of the party is sufficiently manifested, that 
this charity should continue within 43 EUz. c. 4." (a). 

This case was followed by the Attorney General y. Doyley ; in 
which the Court said, they would cut the difficulty by a sort of 
technical rule, that equality is equity ; and they divided the subject 
into two moieties ; giving one moiety to the relations, and the other 
to such charitable uses as the Court itself should appoint. These 
cases are pretty fully recognized in Lord Chief Justice Wilmot's 
judgment ; which recognizes the doctrine of the Court ; that it sees 
a general intention for charit]^ in these cases (1). It is very difficult, 
I think, seeing that intention to build a Jewish Synagogue, to dis- 
cover an intention to build a Foundling Hospital, rather than that 
the money should not be applied : but the Court has said so always* 

He states De Co$ta v. j)e Pa$ ; distinguishing that, as it was a 
charitable bequest in the intention of the testator (and I repeat, that 
I should not have discovered that), though of such a nature as not 
to be permitted ; that it was not a superstitious use given to the Crown 
for its own use ; which corrects that dictum in Ambler. Lord Chief 
Justice Wilmot follows the former cases. He does ngt say, what 
would become of the fund, if the purpose is legal, but it cannot be 
applied to that purpose: but he says, if the purpose is unlawful, 
these cases authorize the Court to say, it should be applied to some 
other charitable purpose ; and then it devolves upon the Crown, as 
Parens Patria. I do not state the case of Wheatley Churchy and 
some of Lord Alvanley's later cases, adopting that opinion 
of Lord Kenyon, that if there is a legal purpose, * which [* 82] 
from circumstances cannot be executed, this Court will not 
carry it into execution Cy pru by directing it to any other purpose. 
Mr. Justice Buller also held the same doctrine ; and that applies to 
this sort of case ; that, where it would be a good personal gift to 
persons in an hospital, d&c. but cannot on account of the Statute 
of Mortmain or othjerwise take place ; if it cannot be applied in the 
mode diiected, it must fiul altogether. All the cases prove, that, 
where the substantial intention is charity, though the mode, by which 
it is to be executed, fails by accident or other circumstances, the 
Court will find some means of effectuating that general intention. 

In this case it is not to be argued merely upon Vaston's death. I 
agree with Lord Thuriow, that makes no diffisrence ; for the ques- 
tion is, what the testatrix must be taken to have meant, if she had 

(a) The statute 43 Eliz. cL 4, relating to clisritable gifb and uses, fomw, in 
pnnciple and sabstanee, a pait oif the law of Massachusetts. Going v. Emery, 16 
Pick. 107; BarOd v. ISng, 12 Mass. 537. See Bufhcmk v. Jflatneu, 24 Pick. 
146; JVVe v. Barild, 4 MetoaH; 376 ; Sandervm v. WkiU, 18 Pkk. 328. 

So of North Cardtina and Kentueky. Qryfn v. OrtAam, 1 Hawk. 96 ; Ga$$ v, 
lfaMie,3Dana,170. 

This statute is not in force in Maiyland, nor in Virginia. DaahkU ▼. Mom^ 
Genard, 5 Harr. ^& J. 392; Gallgro v. Momey General, 3 Leigh, 450; Btq^ 
JluodaHon v. Hari, 4 Wheat 1 ; 3 Peters, 48. 

(1) The Lord ChanceUor read several pasn^ from Lord Chief Justice Wil- 
mot's argument: which has been since punted m bis Reports. 
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died immediately after the will was executed ; and it is infinitely dif- 
ficult to contend, that the Court can construe it otherwise, because 
he died in her life, than if he had outlived her. It is said, if he had, 
he would have had all his life to select the charities. I doubt that 
extremely. It is assuming the question. The Court at least would 
call upon him to act. The Attorney Oeneral v. OUgg (1) proves 
that. The question would arise 'exactly in the same way ; for if he 
had survived her, and had addressed himself to the execution of the 
trust, and had died suddenly, while about it, and before he had com- 
pleted it, the mode would have failed precisely as by his death be- 
fore her ; for unless the means, by which it is to be executed, were 
effectuated by his act, the circumstance of his dying before her can 
make no difference as to the question, whether the Court will supply 

other means. The question results upon the whde, did 
[* 83] she intend he should be a trustee for charity ? * If these 

authorities are to stand, though I had for ten years a strong 
persuasion upon this will, that she meant, the objects should be 
selected by him only, I must check such conjectures by attention to 
the rules, upon which the court acts with regard to charities ; and I 
am reluctantly driven to say, there is no substantial difference be- 
tween these words, in which she has bequeathed to Vaston, to dis- 
pose in such charities as he shall think proper ; and the words, in 
which it was expressed in the Attorney General v. Hickman. Those 
cases call upon me to say, the general intention of this testatrix, who 
seems to have been saturated and satiated with the idea of charity, 
and yet not to have had mind enough herself to determine upon the 
particular objects, was to devote her property to charity, and accord- 
ing to these precedents Vaston was only the means and instrument, 
by which that general intention was to be executed ; and therefore 
this Court will carry that general intention into effect. 

The next question, by what means that is to be done, is a most 
difficult question ; for it being established, that, where money is given 
to charity generally and indefinitely, without trustees or objects select- 
ed, the King, as Parens Patrut, is the constitutional trustee, it is very 
difficult to raise a solid distinction between an original gift absolutely 
indefinite and without qualification, and a case, in which by matter 
expawtfadOy the gift stands before the Court in consequence of that 
accident, as if it had been originally given indefinitely, without any 
means for carrying it into execution prescribed. All I can say upon 
it is, I do not know, what doctrine could be laid down, that would 
not be met by some authority upon this point ; whether the proposi- 
tion is, that the Crown is to dispose of it, or the Master by a scheme. 

In Cook V. Duckenjield (2) it appears by the Register's 
[*84] ^Booktohave been executed by a scheme before the 

Master. There the means prescribed by the testator could 
not be followed ; and the Court took upon itself to execute it by a 



(1) 1 Atk.356; Amb.584. 

(2)2 



2 Atk. 562, 567; Reg. Book, A. 1743, 283. 
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scheme before the Master : not as represented in the Report of the 
Attorney General v. Herrick^ by Sign Manual. The Attorney Gen- 
eral V. Merrick (1) was a case of an estate vested in trustees. They 
were to' sell, receive the money, and apply it to some particular pur- 
poses, and then to charitable uses. In the natural construction you 
would say, they were to determine, what charitable uses, under the 
ordinary control of this Court. Cook v. Duckenjield is there refer- 
red to ; and another case in 1743 is there stated as from Lord Hard- 
wicke's notes ; that there being no particular charity, his Majesty 
may dispose of the 400^. to such charity as he shall think fit. I 
cannot collect, what tliat case was: nor can I find the passage refer- 
red to in Lord Hardwicke's notes. 

The case of De Co$ta v. De Pat is by no means given in the 
words of Lord Hardwicke's notes, as it there purports to be. The 
Attorney General v. Peacock is mentioned ; which, I have no doubt 
from the date, was the case upon Frier's will. It was difficult to 
say there, the trustees were to determine, what poor people were to 
take : recollecting, what the law did upon uses so expressed, you can- 
not well call theb trustees for the poor. The Lord Chancellor con- 
cluded that he would apply to his Majesty ; as Lord Nottingham did 
in the case of the Attorney General v. Peacock. The diflicdty upon 
this case is, that it seems a devise to trustees still existing ; and that 
the meaning was, that the distribution should be by them,, if they 
thought proper : but Lord Apsley thought otherwise ; and that prop- 
erty was disposed of, as I have stated. In the other cases, where 
all the trustees are dead, in others, where some of them 
are dead, the * discretion being wholly or partly gone, or, [* 85] 
where the trustees surviving would not act, or where some 
would and others would not; yet the Court in a great number, if not 
in all, those instances, did by a scheme distribute the fund. The 
run therefore of the cases with the exception of the last, that have 
occurred, rather import, that, where originally a trust is created for 
the distribution of a charity, and the trust is not carried into execu- 
tion, because it was originally a trust, and not in a strict sense a 
general, indefinite, gift to charity, general and undefined, or to the 
poor in general, the Court would execute it by a scheme ; and in the 
case I put of Vaston's surviving the testatrix, and partly executing, 
and dying, before he had completed the execution, the question 
would come to this, whether the Court should supply the defect ; or^ 
on the other hand, whether the Court would carry on that, which it 
might have taken into its own hands, if a bill had been filed against 
Vaston ; and he had begun to execute in consequence ; and had not 
lived to finish it : the question there would have arisen, whether the 
Court should take it upon itself, as it would, controlling his discre- 
tion, if he had lived ; and whether the Court might not have gone 
on itself to select the objects. Lord Thurlow seems to have thought, 
there was a ground for distinguishing it. There is a singular oxt 

(1) Amb. 719. 
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the petition suggested as one ground, upon which the proof was re- 
jected, that the Commissioners supposed, that sum was advanced by 
way of loan ; or that the bankrupt was at the time in insolvent cir- 
cumstances ; and it was a fraud upon his creditors : the petition in- 
sisting on the contrary, that this advancement was intended as a gift 
to the petitioner by way of advancement in life ; and the petitioner 
joined in a bond for securing part of the money, which was borrow- 
ed, and that bond is unpaid ; and that the banlurupt was solvent at 
the time. 

Mr. BomUly and Mr. Cooke, for the Assignees, insisted, 
[* 89] that this was within the statute of James I. (1) ; * being 
a voluntary gift, not upon the marriage of a child ; and 
mentioned Fryer v. Flood (2). 

Mr. Johnson in support ot the petition said, it would be very hard 
to consider such a gift as within the statute. In that way it would 
extend to any gift to a son at school or college, to pay his debts, d&c. 

Lord Chancellor [Eldon]. — ^The case of JPf^er v. Flood came 
within the words << cause to be procured ;" but this is a mere gift of 
money and not within the act, unless brought within it by some pro- 
curement, dLC. (3). 

Refer it back to the Commissioners ; with a direction, if they dis- 
allow this claim, to state the ground specially. 

The fifth section of the statate of 1 Jam. I. c. 15, upon the right construction of 
which the merits of the present petition turned, is now incoroorated (but with 
some variations) into the statute or 6 6ea IV. c. 16, of which itroims the 7Bd sec- 
tion. It is thereby enacted, that if any man, who subsequently becomes a bank- 
rupt, and who was at the time insolvent, shall (except upon the marriage of some 
of his children, or for some valuable consideration) have conveyed, assigned, or 
transferred, to any of his children, or to any other person, any hereditaments, 
offices, fees, annuities, leases, goods, or chattels ; or have delivered or made over 
any bills, bonds, notes, or other securities ; or have transferred his debts to any 
other person, or into any other person^s name; the commissioners shall have 
power to sell uid dispose of the same, for the benefit of the creditors under the 
commissions. It will be observed, that neither the recent statute, nor the statute 
of James, contains the words *< money," in the enumeration of undue transfers. In 
consequence of this omission, Lord Eldon, in the principal case, thought a mere 
gift of monev was not within the purview of the act ; and to this opinion his lord- 
ship adhered in a much later case. Ex parie Simih^ 1 Rose, 210. The same 
view of the question was taken by Lord £llenborough, C. J. in Kmsington v. 
ChanUTj 2 Mau. & SeL 38. This distinction has been intimated ; where a man, 
who afterwards becomes a bankrupt, has advanced money to his son, in such a 
shape, or which has been applied to such purposes, that an existing lien in respect 
of that specific money so advanced, can be made out, there the bargain and sale 
under the commission will transfer that lien to the assignees ; but where the 
money has been advanced and disposed of in such a way as to raise no lien, then 
it cannot be reclaimed by the assignees. Fn/er v. Floods 1 Brown, 161. 

1) Stat 1 Jam. ],c. 15, s. 5. 

2) 2 Bro. C. C. 160. 

3) Kensington v. ChanUery 2 Mau. & Sel. 36. 
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GIBSON V. BOTT. 

[1802, Mat 18, 19.] 

CrEiiBKAi. reflidaary bequest, including a leasehold fann, with the stock, to be 
comrerted into money as soon as conyeniently may be, upon trust to pay the 
interest, &c. for life, and as to the capital for the children. The stock being 
considerably increased between the death in April and the sale at Michaelmas, 
it was decreed, that the conversion was in a reasonable time ; and the party 
entitled for life should have interest from the conversion (a) ; and as to premises, 
that from a defect of title could not be sold, that, being for the interest of all, 
that they should not be sold, a value should be set upon them, to carry interest 
at 4 per cent from the death. 

Distinctian between an annuity and a legacy ; the former commences from the 
death; and the first payment is due at the end of the year(6h a lesacy gene- 
rally does not begin to carry interest till the end of the year (c), [p. 96.] 

In all cases of legacy interest only from the end of a year from the death ; Unless 
otherwise directed ; the old rule, depending upon the fund, as productive or 
barren, being exploded, [p. 97.1 

Whether a sum of money directed to be placed out to produce an annuity is to be 
considered as legacy or annuity with reference to the time of payment, qwere ((Q, 
[p. 97.] 

Thomas Dawson, by his will, dated the 7th of January 1799, after 
some legacies gave and bequeathed all the rest, residue and remain- 
la) See also Dimes v. iSbott, 4 Russ. 195 ; Ihughs v. Congreve, 1 Keen, 410; 
3 Williams, Executors, (2d Am. ed.) 997, 996; Jyijjpe v. IWoier, 4 Har. & John. 
446. 

Where the testator directed a sale with all convenient speed after his death, 
and directed the produce to be invested and the dividends to be paid to one for 
life, and the land remained unsold, Sir J. Leach, M. R. considered twelve 
months as a reasonable'time within which the estates ought to have been sold and 
the produce invested, and that the tenant for life was entitled to the rents of the 
unsold estate from that time. Vickers v. ScoU, 3 Mylne & K. 500. 

Where the interest or income of the testator's residuary estate is bequeathed to 
a legatee for life, and no time is prescribed in the will for the commencement of 
such interest, or the enioyment of the use or income of such residue, the legatee 
for life is entitled to the interest or income of the clear residue, as aflerwards 
ascertained, to be computed from the death of the testator. Williamson v. 
ffittiamstm, 6 Paige, 29& See Douglas v. Gcmgrvoe, 1 Keen, 410; Chunut ▼. 
Strong, I Hill, Ch. 12a 

(6) See as to this, Mr. Hovenden^s note (2), at the end of this case ; 2 Williams, 
Executors, (2d Am. ed.) 996, 997 ; Barnes v. Rotdw, ante, 3 V. 10, note (a). 

The bequest of an annuity is payable annually, nom the death of the testator, 
and the annuitant is entitled to interest on the arrears, if not paid when due. 
Stephenson v. winm, 1 Bail. £q. 274. 

(c) CHckett V. Dolby, ante, 3 V. 10, and a full collection of cases in note (a); 
Swearingham v. StuU, 4 Har. &. M'Hen. 38 ; Cogdell v. Cogdell, 3 Desaus. ^ ; 
Gtfloi* V. TumbuU, 1 JTCord, Ch. 14a 

Where a le^y is given to a natural child, with directions to &pply the inter- 
est for his maintenance, the interest is payable from the death of^ the testator. 
Dowtvng v. Tyrdl, 2 Russ. & My. 34a 

Interest was allowed fiom the death of the testator upon legacies payable at a 
future period to infant grand-nephews, upon the intention of the testator, that they 
should be maintained out of the proper^ bequeathed to them. Ltslit v. Leslie, 
Uoud V. GooU, Temp. Sug. 1. See BvrdsaU v. HeideU, 1 Paige, 32; Glen v. 
Flsho', 6 Johns. Ch. 33 ; Lupton v. Lupton, 2 Johns. Ch. 614. 

(i) See 2 Williams, Executors, (2d Am. ed.) 996-998 ; and note (a), above. 
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der, of his goods, chattels, moneys, securities for money in the pub- 
lic stocks or funds, or in private hands, notes, bonds, bUIs, leasehold 
and other estates, and all other his effects whatsoever and whereso- 
ever, that he should be possessed of, interested in, and en- 
[* 90] titled unto, at the time of his * decease, and not hereinbe- 
fore otherwise disposed of (subject nevertheless to the 
payment of such just debts as he might owe at his decease and the 
several legacies aforesaid) to his executors, their executors, &c. ; 
upon trust that they shall and do, as soon as conveniently may be 
after his decease, make sale and absolutely dispose of and convert 
into ready money all such parts thereof as shall not consist of money 
or of moneys already invested by him in the public funds ; and upon 
farther trust, that they shall place out and invest all such sum and 
sums of money as shall arise by such sale and conversion into money 
as aforesaid ; and also all such parts of the said residue of his es- 
tate and effects as shall consist of ready money, or be hereafter got 
in and received, in the public funds, or upon real or Government 
securities, at interest, in his or their own name or names, as to his 
said executors or trustees shall seem meet ; and he directed, that 
they should stand possessed of as well the moneys by him already 
invested, as aforesaid, as the moneys so to be invested, and the in- 
terest and dividends, and the funds and securities, wherein the same 
shall be so invested, upon trust as to one equal moiety of the said 
funds or securities, already, and also upon which such moneys, as 
aforesaid, shall be invested or placed out, and the interest, dividends, 
and proceeds, which shall arise, or become due and payable, for or 
in respect of the same, to pay, &c. the clear yearly interest, divi- 
dends, and proceeds, to his daughter Jenny Davies and her assigns 
for her life ; and from and after her decease that they shall pay, ap- 
ply, and dispose of, the said moiety of all the said stocks and secu- 
rities, &c. for the use and benefit of all and every the child and 
children of Jenny Davies, who are or shall attain twenty-one, equal- 
ly, if more than one. 
[*91] *The testator made a similar disposition of the other 

moiety of the funds in favor of his other daughter Leeti- 
tia Gibson and her children ; and directed, that if his said daugh- 
ters or either of them should die without leaving any child, who 
should attain twenty-one, the trustees should stand possessed of 
the said moiety or share of such of his said daughters as should 
so die in the said moneys, stocks, funds, securities, and premises, 
upon the same trusts, &c. for the benefit of his surviving daughter 
and her issue as were expressed concerning her original moiety 
in the said moneys, stocks, fund, securities, and premises aforesaid. 
The testator died on the 14th of April, 1799. Part of his per- 
sonal estate consisted of a considerable leasehold estate, of 450 
acres, in Essex, held for a term of 39 years, at a rent of 315/. 
a-year: part of which, about 210 acres, were let by the testator at 
annual rents, amounting to 407/. i2s. 6d. ; and the remainder, about 
240 acres, he held in hand. Upon that part of the farm, which he 
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occupied, there was a considerable live stock. Edward Gibson, one 
of the executors, managed the farm from the death of the testator 
till Michaelmas following ; when the whole farm was sold by the 
executors with all the live and dead stock and crops : and the mon- 
ey produced by the sale was invested in the funds. Between the 
testator's death and the sale a considerable profit was produced, not 
only in respect of the crops, but by the increase of calves, lambs, 
and pigs, and the improved state of the cattle, which at the death of 
the testator were in bad condition from the effect of the preceding 
winter. Some other leasehold estates, of 'which the testator was 
possessed, could not be sold on account of defects in the title. The 
clear residue was very considerable. 

The bill was filed by Gibson and his wife for an account 
of the personal estate, as it stood at the death * of the tes- [* 92] 
tator ; and praying that a value may be set on the farm- 
ing-stock, cattle, growing crops, and leasehold estates, as they were 
on the 14th of April 1799 ; that the clear residue on that day may 
be ascertained ; an account of the produce and profits arising from 
the farm, and the increase of cattle and rent of the leasehold estates, 
from that time till the sale ; that the clear residue of the personal 
estate, as it stood at the death of the testator, may be invested in the 
3 per cent. Bank Annuities, &c. ; and that 'what shall appear to 
have arisen from the produce and profits of the said farm and in- 
crease of cattle and by the rents received from the 14th of April 
1799 may be declared to belong, and be paid, to Jenny Davies and 
to the Plaintiff Edward Gibson, in right of his wife, in equal moie- 
ties ; or that a compensation may be made for the delay of the sale. 

The other executors by their answer stated, that the sale was 
postponed to Michaelmas, as the most convenient time, and most 
for the benefit of the parties interested, with the concurrence of the 
Plaintiff. 

Mr. Romilly and Mr. CooJcey for the Plaintiffs. — The question is*, 
whether the persons entitled for life are to receive the whole profit 
arisen between the period of the testator's death and the sale, which 
is considerable, though the delay was short, as so much interest or 
profit : or, if not entitled to the whole, what proportion they are to 
have ; how much is to be considered increase of capital and how 
much interest. It cannot possibly be said, they are not entitled to 
any part. The will directs the sale to take place as soon as con- 
veniently may be ; and the daughters are to receive the whole in- 
terest, dividends, and proceeds. The sale could not take place the 
very day after the death. It cannot be argued, that the daughters 
are not to receive any profit, till the whole is invested in 
* the funds, and dividends are received ; for then the ex- [* 93] 
ecutors might delay the formation of that fund intended 
for maintenance. The most rational construction is, that the per- 
sons entitled for life should receive the whole of that increase as in- 
terest and profit ; as they would, if the property consisted of debts, 
or any other subject yielding annual profit. If the amount of the 
VOL. vn. 5 
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profit produced makes a difference, it will create great uncertainty. 
The testator meant a provision for his two daughters, to commence 
at his death ; are they to be without any provision so long as it is 
thought advantageous to defer the sale ? Great part of this prop- 
erty he well knew was more productive, than if the value of it was 
laid out at interest. The person entitled for life is to have the pro- 
duce of the thing given, whether arising as interest or in any other 
shape : whether, for instance, dividend or interest of a mortgage : 
whatever is the actual produce. Another view of the case, answer- 
ing in some degree the objection, that a leasehold estate is an in- 
terest wearing out, is to take the produce of the fiinn, for the whole 
year, and deducting the expense, to ascertain the clear profit, and 
then consider it from the death as capital, and the subsequent profit 
as belonging to the tenant for life. That will answer the justice of 
the case. In CanoUy v. Lord Howe (1) Lord Rosslyn gave the 
tenant for life the whole ; though some part of the property con* 
sisted of long and short annuities. 

Mr. Mansfield and Mr. Wooddegon, for the Defendants, the 
children : Mr. Richards^ for the other Executors. — ^That cause is 
now before your Lordship for a re-hearing : and Lord Alvanley has 
expressed his opinion against that decree. There is no instance 
of such an account. It was agreed on all sides, that it 
[* 94] would be best to stay till * Michaelmas ; and no objec- 
tion was made: no desire expressed for an immediate 
sale. The sale was therefore as soon as conveniently could be. 
The testator could not mean the day after his death. By what rule 
or measure can the Plaintiffs have any thing ? What time can be 
said to be reasonable for disposing of all articles of this nature 7 
Such an account would be desired in every case. The rule in 
Maxwell v. WettenhaU (2) as to interest upon legacies has long pre- 
yailed; and was adopted by the Statute of Distributions (3).* This 
must happen in every instance, as, where the subject is a trade : the 
goods will sell to most advantage in the spring : so in every instance 
of a gentleman or a farmer having land in his hands : yet no case 
can be found : nor is there any instance of special directions for 
this purpose. 

Lord Chancellor [Eldon]. — ^There must have been cases upon 
this subject ; and I do not recollect any special directions. With 
respect to the live stock it is not all clear gain. The increase of the 
animals is contributed at the expense of the estate, upon which they 
live. A man would buy a sheep or a cow upon speculation of im- 
provement in their condition, and by their producing lambs or calves, 
and the expense between April and Michaelmas. The difference to 
be taken would be, not between the price at April and at Michaelmas, 
but with reference to the profit made by keeping them for that 

(1) See the decision of that cause upon the rehearing, Howt v. Ecai DaxU 
motdh, post, 137 ; Fearm v. Young, vol. ix. 549. 

(2) 2 P. Will. 2a 

(3) 22 & 23 Ch. n. c. 10. 
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period, and the sum, that would have been given in April by a man, 
who looked to that profit. The question is, whether the Court must 
not put upon the direction to sell as soon as conveniently can be, 
some practical construction, that five times in ten will do justice, 
and five times will not, or whether there may be found 
some practical rule in the circumstances of each * case, [* 95] 
that will do justice. As in Sitwellv. Bernard (1), I must 
cut the difficulty. In that case the estates were subject to incum- 
brances. One estate was covered by a mortgage, requiring a suit: 
to another no title could be made. If I had picked out particular 
parcels, and determined, how soon each might be sold as soon as 
conveniendy could be, I must have applied a different rule to each 
parcel. So, as to the money : some was in the East Indies : some 
was 'due from persons, who would pay : some from persons, who 
would not. But I was obliged to take some rule ; which, if it could 
be avoided, would, I admit, be wrong ; and I took the end of a year 
after the death. So, in the conmion case of debts and legacies, the 
same rule is applied to cases, where the debts cannot be arranged 
for ten years, and where there are no debts, and the property is im- 
mediately tangible in the funds. If you contend, not for a general 
rule, but for some rule resulting out of the particular circumstances 
of this case, you must go this length ; that, if the cows calved and the 
ewes lambed between the testator's death and his funeral, the per- 
sons entitled for life must have the whole ; or inform me, how I am 
to take the proportion for the three days that they must be upon the 
farm. Has the Court ever adopted in the case of a testator having 
a leasehold estate in his own occupation the rule suggested, ascer- 
taining the clear profit, and making a rest at the death ? Every 
such case is an authority to the contrary. The point is, what is ad- 
vantageous, not to the sole owner of the property, but to all persons 
interested ; and as to that regard must be had to what in such cases 
is practicable. The course is an account, and the tenant for life to 
take the interest from the end of the year. In every case it is hard, 
that he should lose the interest for that year. According 
to this there must be a special direction * in every case, [* 96] 
where there is leasehold property; and he would have the 
whole property for that year. If leasehold estate is given eo nomine 
to A., remainder to B., it must be enjoyed as given : but, if it is to 
be converted with all convenient speed, those words never require 
it to be sold the very next day. Where those words occur as to 
legacies, interest is never given till the end of the year. The Court 
is obliged to take a general rule ; as it is impossible to make the in- 
quiry in every particular case. Suppose, the testator directed his 
executor to convert the property with all convenient speed, to pay 
certain legacies ; and then gave the interest of the residue for life ; 
remainder over : the legatees could make no complaint till the end 
of a year; and yet their, claim would be paramount that of the 

(1) wMe, vol. vi. 520 ; HvAchwn v. MmmingUmy L 366, and the note, 967. 
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first year after the testator's decease, was repeated by Lord Eldon, in iVonu v. 
Youngf 9 Ves. 553, as his own opinion, and that of Baron Thompson; though, 
formerly, some of the masters in chancery thought differently. In the recent case 
of Homgldon y. FrarMyn^ 1 Sim. U Stu. 992, Sir John Leach, V. C. declared, 
that as a will speaks at the death of a testator, it must be intended that the pay- 
ment of an annual sum, given by it, is to commence from that period, unless there 
be some circumstances or expressions in the will to control that intention. And, 
of course, when the first payment of an annuity is directed to be made on the first 
quarter-day after the testatoi^s death, that direction will be conclusive ; and there 
will be no ground for contending, that, because the annuity is given out of a resi- 
due, the annuitant can make no claim until such residue is ascertained, or until 
the end of a year after the testator's death. Siorer v. Pnstage, 3 Mad. 168. It 
may be observed, that, although a person to whom a mere annuity is ffiven by will 
is no more tiian a tenant for fife of part of the capital, (Feams v. I^ng, 9 Ves. 
553,) vet, where a certain sum is bequeathed, to be laid out in an annui^ for the 
life of the legatee, the capital of the sum so bequeathed vests in the legatee, who 
may elect to take the money, without having it laid out in an annuity ; see, anU^ 
the note to Barnes v. Bowliy, 3 V. 305. 

3. Though a testator may have directed the parties whom he has named as ex- 
ecutors in trust to sell, to complete the sale '* at such time, and in such manner, 
as tiiey shall think fit," these words of large discretion will be controlled by the 
Ck>urt of Chancery, which will hold the sale and conversion of the property to 
have been made at the time when it properly ought to have been made, with 
reference to the rights of the several claimants ; see, ante^ note 6 to Hutdieon v. 
ManmngUmj 1 Y.dGS. But where a testator has directed his executors to invest 
a certain sum in land upon trust, ^ as soon as they shall think proper ; " or to raise 
and pay a legacy '*bs soon as they find it convenient;" although they may, of 
course, make such investment or payment immediately, yet, the Court having 
adopted a year as the general rule of convenience, the executors cannot be com- 
pelled to raise the money before the expiration of tiiat period. Benaon v. Maude^ 
6 Mad. 15; Elwin v. Elwin, 8 Ves. 554. 
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A CODICIL, with three witnesses, though relating only to personal estate, and ex- 
pressing no intention as to re-pubhcation of the will, is a re-publication ; and 
therefore, the will containing a general devise, lands purchased in the interval 
pass (9). 

Estates comprised in an equitable Recovery, the words being sufficiently compre- 
hensive, notwithstanding an inference against the possession of the party and 
his intention to include them from acts done under a misconception of his title, 
[p. 99,1 

RoECRT PiooTT, being seised in fee among other real estates of 
two undivided third parts of the manor and advowson of Chester- 

(a) A codicil duly executed will operate as a republication of the will to which 
it refers, whether the codicil be or be not annexed to the will, or be or be not 
expressly confirmatory of it; for every codicil is, in construction of law, part of a 
man's will, whether it be described in such codicil or not 1 WUliams, Execu- 
tors, (2d Am. ed.) 114, 115, 116, and cases cited in the notes ; Utterton y. iZo&ms, 
1 AdoL Si Ellis, 423; Mika v. Balden, 9 Pick. 216^ Broumdl v. De Wolf, 3 
Mason, 486; Haomv. JFhstery 14 Pick. 54a See Richardwn v. Ruhardson, C 
W. Dnd. £q. 184. 

VOL. VII. 5* 
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ton, in the county of Huntingdon, and being also seised of other real 
estates at Chesterton, by hiq will, dated the 4th of December, 1724, 
and duly executed to pass real estate, after directing, that his per- 
sonal estate, except such part as was particularly given, should be 
applied towards payment of his debts, legacies, <&c. and giving the 
residue to his eldest son, as touching and concerning his real estate, 
gave and devised the same, as follows : all those his manors, mes- 
suages, lands, tenements, advowsons, tithes, and hereditaments, 
whatsoever, with their appurtenances, in the county of Salop, not 

A codicil republishiDg a will, makes the will speak as from the date of the codi- 
cil for the puj^)ose of passing afler-purchased lands ; but not for the purpose of 
reviving a legacy, revoked, adeemed, or satisfied. Pouyt v. Man^fida^ 3 Mylne 
& Craif , 359. 

A codicil properly attested may be a republication of a will so as to give effect 
to a devise, otherwise void on account of the devisee being a witness to the origi- 
nal will. Moores v. fVkUe, 6 Johns. Ch. 375. See UUerUm v. Robins, 1 Adol. & 
£1.423. 

A codicil referring inaccurately to a will may republish it See Jansm v. Janr 
sen, cited by Sir John Nicholl, in Rogers v. Peltis, 1 Addams, 38; iS^. Helens v. 
Lcubf Exeter, 3 Phillim. 461, in note to Fawcett v. Jones. A codicil will refer to 
the last in date of several wills, if no express date is mentioned. CroMe v. Mae- 
Doual, 4 Yes. 615. 

If, however, it appears on the face of the codicil, that it was not the intention 
of the testator to republish, the ordinary presumption arising from the existence 
of the codicil will be rebutted. Strtdhmore v. Bowes, 7 Term R. 482 ; 5. C 
Norn ; Botoes v. Boioes, 2 Bos. & Pull 500. See also Hutches v. Turner, 3 Mylne 
& Keen, 666 ; Smith v. Dearman, 3 Young & Jer. 278 ; Parker v. Bisooe, 8 Taunt 
699 ; KmdaU v. KtndaU, 5 Munf. 272. 

Where a codicil, in its dispositive part, is applicable solely and expressly to the 
property previously devised bv the will, it has not the effect of republishing tha 
will, so as to cany after-purchased property, notwithstanding a more general in- 
tent indicated in its recital Mmypenmf v. Bristow, 2 Russ. &, My. 117. See 
Haven v. Foster, 14 Pick. 541. 

For other cases of codicils republishing wills so as to pass estates acquired 
after the dates of the wills, see Hughes v. TVimer, 3 Mylne & Keen, 666; Smith 
V. Dearman, 3 Young & Jer. 278; Bowes v. Bowes, 2 Bos. & PulL 500. 

To give a codicil the effect to republish a will so as to pass estates acquired 
between the date of the will and tiie date of the codicil, the words of the will 
must be of such a character, as, if used at the date of republication, would include 
the estate in controversy. If the lan^age of the onginal will be such as, if 
used at the date of the republication, it would not include the after-purchased 
estate in its terms or description ; or, if the act of republication be accompanied 
with otheV provisions, indicating tliat it was the intent of the testator to limit the 
operation of the will, as republished, to the same estate, which was given, and 
which would legally pass by the original will ; then, notwithstanding such repub- 
lication, the devise will not include Uie after-purchased estate, because although 
the power there exists to devise, yet the intent is wanting; and as both do not con- 
cur, the after-purchased estate does not pass. Haven v. Foster, 14 Pick. 541. 

The republication of a will, to be effectual to pass lands acquired subsequent 
to the wiU, must be attended with all the legal fonnalitiea. Jadtson v. Potter, 9 
John. 312 ; Jackson v. HoUoivmf, 7 Johns. 394. 

See farther, upon this subject of implied republication of a will by the execu- 
tion of a codicil, Dunlap v. Dunlap, 4 Desaus. 305, 321 ; Ram on Wills, ch. 
17, p. 263-266; 1 Williams, Executors, (2d Am. ed.) 113, et seq.; Powd v. 
CUaver, 2 Bro. C. C. 513; HRU v. Ckomman, anU, I Y. 405 ; Guest v. WiOasey, 2 
Bingh. 429 ; S.C.S Bingh. 614 ; In the goods of CrosUy, 2 Hagg. 80 ; Rogers v. 
Perns, 1 Addams, 41; WiUiams v. GoodtiUe, 10 Bam. & Cress. 895; 1 Roberts 
on Wills, 409, note ; Bamts v. OotM, ante, 1 Y. 486, note (6) : 4 Kent, (5th ed.) 
510; Ai/me'v. He^^fiU, 1 Meriv. 285; Emdsify. fyon, 2 Meriv. 126. 
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settled on his eldest son, and also all his manors, messuages, &c. in 
the county of Warwick, and also all his lands in Little Preston or 
elsewhere in the coui^ty of Northampton, and all his several manors 
and townships of Chesterton, Haddon, and other places mentioned, 
in the county of Huntingdon and Cambridge, and all his 
[*99] messuages, lands, tenements, rents, tithes, *^advowsons, 
and hereditaments, whatsoever and wheresoever he had 
power to give and devise by that his will, he gave and devised the 
same to trustees and their heirs ; and declared the trusts, first, in case 
his personal estate shall be deficient to pay his debts, legacies, &c. 
to raise such sums as shall be necessary to pay what shall not be 
paid twelve months after his decease ; and that the rest, residue, 
and remainder, of his said real estate before given in trust, as afore- 
said, shall be and remain in the trustees and their heirs for the bene- 
fit and advantage of his eldest son Robert Pigott for his life ; and 
from and after his decease in trust for the first and every other son 
of the said Robert Pigott successively in tail male, remainder to the 
testator's right heirs for ever. He gave to his two daughters Fran- 
ces and Honor the sum of 50002. a-piece, to be paid at their respec- 
tive ages of eighteen, or marriage. 

The testator made the following codicil, also duly executed to 
pass real estate. 

<< Whereas in the year 1724 I made my last will ; and did then 
give to my two daughters Frances and Honor 5000Z. to each after 
my decease ; and whereas Honor is married to John Harvey, Es- 
quire, and I have given to her said husband 6000/. I do decide that 
to be her fortune, and that she is not to have any more than 1002. 
to buy her mourning. And whereas I left in my will 50002. to my 
daughter Frances, I do give her 10002. more. I do desire this to be 
observed as a codicil to my will. Dated at Chetwind, January 3d, 
1733. I do also order, that my daughter Frances shall have 2002. 
paid her by my eldest son, when she is married, and 1002. at my 

decease." 
[• 100] By indentures of lease and release, dated the *21st and 
22d of February, JL736, the remaining third of the manor 
of Chesterton was conveyed to the testator and his heirs. The tes- 
tator after that purchase made another codicil, also duly executed to 
pass real estate, as follows : 

" A codicil made and published by me Robert Pigott, of Chetwind, 
in the county of Salop, Esquire, the 26th day of June, in the year 
of our Lord 1742, and to be annexed to my last will and testament, 
and made part thereof to all intents and purposes. • Whereas I the 
said Robert Pigott have by my said will (amongst other things) given 
and devised to my daughter Frances Pigott, the sum of 50002. and 
by a codicil, which was made some time since my will, and annexed 
thereto, I have also given and devised to my said daughter Frances, 
the farther sum of 10002., and I have since the execution of my said 
will and codicil provided for my said daughter Frances, and given or 
secured to her for her use and benefit considerably more than the 
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legacies devised to her by my said will and codicil, therefore my will is, 
that the legacies of 5000J. and 1000/., devised to my said daiighter 
Frances by my said will and codicil, shall not be raised or paid to 
her ; and I do by this my codicil make void all and every devise 
whatsoever by my said will and codicil given, devised and bequeath- 
ed, unto my said daughter Frances. And I do hereby order apd 
declare, that my will is, that only the sum of 100/. shall be paid to 
my said daughter Frances by my executrix, instead of the sum of 
5000/. and 1000/., devised to her by my said will and codicil." 

The testator died in February, 1746. Robert Pigott, the son, 
died upon the 9th of May, 1770, leaving Robert Pigott, his eldest 
son, William Pigott, his second son, and six other children. 

By indentures of lease and release, dated the 15th and 
♦I6th of June, 1770. Robert Pigott, the grandson, con- [•'lOl] 
veyed all those the manors or lordships, or reputed man- 
ors or lordships of Chesterton and Haddon, with the appurtenances 
in the said county of Huntingdon, and all manner of tithes to them 
or either of them belonging or appertaining, and also all other lands, 
tenements and hereditaments, in Chesterton aforesaid, or elsewhere 
in the county of Huntingdon, whereof the said Robert Pigott or any 
person or persons in trust for him, had any estate or freehold or in- 
heritance in any manner however, to make a tenant to the Pracipe 
for suffering a recovery to the use of Robert Pigott in fee ; which re- 
covery was accordingly suffered in Trinity Term, 10 Geo. III. 

By indentures, dated the 1st of January, 1772, reciting, that the 
premises, comprised in the indentures of February 1736, had des- 
cended to Robert Pigott, the son, in fee simple upon the death of 
hb father, the testator, and that he had devised the same, Robert 
Pigott, the grandson, in order that the expenses of proving the will 
of his father in Chancery might be avoided, ratified and confirmed 
the will of his father ; and released to the trustees in that will all the 
said premises so devised. 

By indentures of lease and release, dated the 4th and 5th of 
March, 1772, the heir of the surviving trustee under the will of 
Robert Pigott, the grandfather, conveyed the legal estate to Robert 
Pigott, the grandson, his heirs and assigns. 

By other indentures of lease and release, dated the 13th and 14th 
of March, 1772, reciting the indenture of release of the 1st of Janu- 
ary, 1772, in consideration of 16,500/. the devisees in 
trust of Robert Pigott the son, conveyed to » Robert Pigott [• 102] 
the grandson, and his heirs, all the premises comprised in 
the indentures of February 1736. 

By indentures, dated the 16lh March, 1772, for securing 16,030/., 
Robert Pigott, the grandson, demised to trustees for his sisters Honor 
Pigott, and Ann Pigott, two of the legatees, who had joined in the 
sale under the will of his father, the said manor of Chesterton and 
premises, comprising all the estates, which passed by the indentures 
of February 1736, except the third of the advowson of Chesterton, 
fot 1000 years, subject to redemption. 
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By indentures, dated the 4th of September, 1779, Robert Pigott, 
in consideration of 50,5002., conveyed among other estates all the 
premises comprised in the indentures of February 1736, in trust for 
WiUiam Waller, his heirs and assigns, subject to the mortgage. 

Robert Pigott, the grandson, died on the 28th of June, 1794, 
without issue. 

The bill was filed by William Pigott, the second grandson of the 
testator, claiming as equitable tenant in tail the premises comprised 
in the indentures of February 1736 ; upon the ground, that the sec- 
ond codicil amounted to a republication of the will, and that the re- 
covery did not comprise, and was not intended to comprise, those 
premises ; that the deed, creating the tenant to the Pracipe^ did not 
in description comprise or extend to those premises ; and, with ref- 
erence to the general terms, that Robert Pigott was not then in pos- 
session of the said premises, nor could affect them by a recovery ; 
nor had any such intention ; and charging, that Robert Pigott, the 
father, mistakenly supposing, that the fee simple of the said 
[* 103] premises had upon the death of the testator become * vest- 
ed in him, the eldest son and heir at law of the testator, 
devised them upon the trusts of his will ; and immediately upon his 
death the trustees or the parties beneficially interested under the 
trusts of his will entered into possession or receipt of the rents of all 
the said demised premises ; and continued in possession until March 
1772 ; when the premises comprised in the indentures of February 
1736, were sold and conveyed to Robert Pigott, the grandson. 

The bill charged notice to Waller, the purchaser, of the equitable 
estate tail of R<^rt Pigott, the grandson ; and the answer admitted 
notice of all the instruments. It was taken as a &ct, that the codicil 
was not actually annexed to the vnll. 

Mr. RomUly, Mr. Fanblanque, and Mr. Leach^ for the Plaintiff. — 
The questions are ; First, whether the second codicil had the effect 
of re-publishing the will, so as to pass the estate purchased in the 
interval : Secondly, if it did, whether those estates were comprised 
in the recovery. 

It is very clear, none of the parties conceived, that the codicil had 
this effect. There are many cases upon this subject : but the law is 
perfectly settled by the last, Barnes v. Crowe (1) ; in which all the 
preceding cases are cited, and much discussed ; and Lord Commis- 
sioner Eyre seems to consider it absolutely settled, that where a 
codicil attested by three witnesses refers to the will, it passes the 
whole, including lands purchased in the interval; exploding the doc- 
trine of the necessity of actual annexation. The case of 
[* 104] Lady Strathmcre v. Bowes (2) went ^ upon the particular 
circumstances ; and therefore confirms the rule. That de- 
cision was affirmed in the House of Lords ; Lord Thurlow however 

(1) .4n/e, vol L 486; 4 Bro. C. C. 2; ante, Meggison v. Moort, vol. ii. 630; 
Crosbie v. MaedouaU, iv. 610 ; post, De Bathe v. LoraFingal, xvi. 167 ; Hvtme v. 
HmgaU^ 1 Mer. 285; Eowl^ v. EyUmj 2 Mer. 128. 

(2) 7 Term Rep. B. R. 4^. 
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dissenting ; and holding it a re-publication even under those circum- 
stances. The direction, that the codicil shall be part of the will, is 
equivalent to saying, they shall be one instrument, by bringing down 
the will to the date of the codicil, not the converse of that. This 
codicil adds the words << to all intents and purposes." The doctrine 
is not new. It is distinctly stated in Roll's Abridgment (1). The 
Statute of Frauds (2) merely prescribes solemnities, as to the form 
of execution ; not aflfecting the construction. The nature of a re- 
publication is only to express, that the instrument is the will at that 
time, and a devise of all the estate he has. With respect to the 
dktwn of Lord Mansfield, in Heylin v. Heylin (3), noticed by Law- 
rence, J. in Lady StrcUhmare v. Bowes, and upon which stress has 
been laid in other cases, there was indication of a purpose to pass 
the estates in a particular place : but if it had not been confined to 
a particular place, but was general, then it would have done. These 
are exceptions founded upon the principle itself. According as the 
disposition by the will is limited or general, the effect of the codicil 
will be limited or general. Barnes v. Crowe proves a proposition 
much larger than is necessary for this case : viz. that the codicil is a 
re-publication, so as to embrace all the property acquired at the date 
of that codicil. The principle is very satisfactory : that it is mani- 
fest, the devisor at that day considers his will : and desires it should 
speak upon that day. This codicil contains express words of an- 
nexation ; upon which so much stress has been laid ; though that is 
now mattm* of surprise ; the declaration, that it is his cod- 
icil, being in effect the same *as a declaration, that it is to [* 105] 
be annexed to the will : a codicil being in its nature a part 
of the will. In the will a marked anxiety appears to dispose of all 
the estate he had. 

Upon the second point this inconsistency arises from the defence. 
The party is supposed in 1770 to have suffered a recovery, and to 
have become seised in fee, of an estate, for which two years after- 
wards he gives 16,5001. as a purchase. Upon these instruments, 
notice of which is admitted, it appears, that he had not such an es- 
tate in this part of the premises as he could convey. It is necessary, 
that the person creating the tenant to the Pradpe should be in pos- 
session of the estate, whether legal or equitable : otherwise he can- 
not give it. This person was not in possession. It is also necessary, 
that he should intend to give it. It is not sufiicient, that in the deed 
he uses general and comprehensive words, that would embrace even 
lands, of which he did not know that he was seised. There must be 
the intention ; which it is clear there was not in this instance ; hav- 
ing no conception of the time, that he had any title in these estates. 
The subsequent purchase amounts- to demonstration, that he did not 
think he had suffered a recovery, and acquired the fee of them. He 
adopted the construction of his father by contracting for the purchase 

(1) 1 Rol. Ab. 6ia 

(2) Stat 39 Cb. IL c. a 

(3) Covp. 130; see p. 132. 
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with the persons deriving under his father. There is a well drawn 
result of all the cases of recovery by Cestui que trust in tail by Mr. 
Cruise ; showing, that he must be tenant in tail in possession : as 
equitable recoveries are to possess all the forms, as far as possible, 
of legal recoveries. However general the words, the question must 
be always as to the intention. If the exemplification of the recovery 
estopped the party without showing the intention, to what an extent 

would that go ! It appears at first surprising, that the same 
[* 106] form of proceeding should he necessary to * destroy an 

equitable as a l^al estate tail : the latter depending upon 
the recompense to be recovered over. The principle is however sat- 
isfactory. The party having the same quantity of interest ought to 
have the same disposing power for uniformity of judicial decision. 
If the equitable estate could be destroyed in any other way, the in- 
terest of the issue in tail would be less protected in equity than 
at law. 

Mr. Richardsy Mr. Sutton^ and Mr. Harvey^ for the Defendant 
Waller : Mr. Piggott^ for other Defendants.— The Defendant Wal- 
ler has the legal estate, purchased for valuable consideration. The 
bill is filed by a person claiming title in equity to take from such a 
purchaser the estate he has and the advantage the law undoubtedly 
gives him. 

Upon the question of republication, none of the preceding cases 
establish the decision of the Lords Commissioners in Barnes v. Crowe. 
An heir is not to be disinherited by inference not necessary. He has 
a right to see, that the acts disinheriting him are unequivocal, clear, 
and decisive. The Cases prior to Barnes v. Crowe require a clear 
intention to republish, and for the purpose of passing the after-pur- 
chased estate. Before the Statute of Frauds a will might be 
republished by parol : Beckford v. Pamecot (1). The other Judges 
doubted Fenner's opinion, and determined upon the other ground. 
Instances are there put of the two sorts of republication, express and 
implied. All the Judges but one thought, that even annexation 
would not do ; that the inference as to the intention could not be 
drawn from that circumstance alone. In Lytton v. Lady Falkland (2) 

the codicil, as in this instance, was directed to be annexed ; 
[^ 107] but ^it was not in fact annexed ; and that was considered 

one reason for holding it no republication. In Penpkrase 
V. Lord Lansdown (3) a similar decision was made. In Acherletf v. 
Vernon (4), upon which Barnes v. Crowe was determined, the codicil 
was clearly incorporated by internal evidence ; the codicil making al- 
terations in the wilL They are really one and the same paper. In 
Com. Dig. (5) there is a passage, that a new publication for another 

(1) Cro. Eliz. 492; 1 Rol. Ab. 618. 

(2) 2 Eq. Ca. Ab. 768. 

(3) Lucas, 96; stated, ante, vol. L 496, in Barnes v. Crowe; 2 £q. Ca. Ab.76a 
(4 Com. 381 ; 3 Bro. P. C. 107. 

(5) See 3 Com. Dig. Devise ; £. 4, & 
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purpose 18 not sufficient ; as if a testator after a new purchase an- 
nexes a codicil for legacies, this is not sufficient to pass the land with- 
out words for such purpose ; and though no authority is given, the 
passages in that work, for which no authorities are cited, have been 
always considered great authority. , Huttan v. Simpson (1) is disap- 
proved by Lord Camden in the Attorney General v. Downing (2), 
but without reason. In Cholmondeky v. Chobnondeley (3) the cod- 
icil had not the effect of passing the lands purchased after the date 
of the will. In Potter v. Potter (4) Sir J. Strange proceeded upon 
the ground, that the word '< republished " was used ; and also, that 
the codicil operated by additional charge upon the real estate. The 
reason was, that it affected the real estate he had. In Gibson v. Lord 
Montfort, and Gibson v. Rogers (5), Lord Hardwicke discusses the 
point ; but there was no decision. In JacJcson v. Hurlock (6) there were 
no after-purchased lands ; but the will was completely revoked at the 
date of the codicil. There is a great difference between a republication 
for the purpose of passing after-purchased lands and for republishing a 
will revoked. The testator spoke of his will as subsisting ; 
♦and though it was in point of law revoked, yet it was re- [• 108] 
published by referring to it, acting upon it, and annexing a 
codicil to it. A codicil is to be taken as part of the will to all intents 
and purposes by inference of law. It is so considered by Sir Joseph 
Jekyl and Lord Hardwicke ; and must be so considered in point of law. 
In the Attorney General v. Dovming (7) the codicil has a strong expres- 
sion ; charging all his lands with two annual payments ; yet, there be- 
ing no evidence of an intention to republish the will, it was held by 
Lord Camden no republication ; an heir at law not being to be dis- 
inherited by implication not necessary. There is therefore a series 
of authorities, very clear in the result, that unless an intention per- 
fectly unequivocal to republish appears, the mere circumstance of a 
codicil with three witnesses will not have that effect. In Copping v. 
Femyhough (8) Lord Thurlow being pressed with these cases avoids 
determining the general point : declaring, that he purposely avoids 
it. It rests therefore upon Acherley v. Vernon and Barnes v. Crowe. 
The prior cases, though some suppose annexation necessary, and others 
do not, all suppose something necessary to bring the will down to 
the date of the codicil. The case of Barnes v. Crowe turns entirely 
upon Acherley v. Vernon ; which does not support it. Upon cxam- 



(1) 

(2) 



2 Vern. 722 ; Symnon v. Homaby, Pr. Cfa. 439. 
Amb. 571. 

(3) Cited 1 Ves. 489. 

(4) 1 Ves. 437. 

(5) 1 Ves. 485; Amb. 93. 

(6) Amb. 487. 

(7) That codicil, dated the 23d of December, 1727, gave to Mary Townsend 
for her Me 2002. a year and all the furniture in her room and also lOOL : the one 
hundred pounds to be paid her within two months after the testatoi's decease. 
He also gave her daughter 5001, yearly daring her life ; and proceeded thus: 

** And 1 do charge all my huids with the payment of these two annual pay- 
ments," to Maiy Townsend and her daughter. 
(8)2BraC.C.291. 
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ining the Minute of the House of Lords it appears, that case went 

upon the incorporation (1). 
[• 109] * The codicil in this case was not annexed, though di- 
rected to be annexed. The testator then did not do what 
he intended to republish his will ; if he had it in his contemplation 
to do so. When he made the first codicil, he had no purpose to 
republish the will. He had not then any after-purchased lands. 
The direction, that the codicil shall be annexed to his will, and 
made part thereof, is no more than the law would say without 
such direction. The sole purpose was to alter legacies. He might 
have conceived it right to revoke the bequest of the 6000/. with 
three witnesses : But suppose no reason can be assigned for that, is 
there a necessary inference to disinherit the heir ? The land had 
been conveyed to him six years before ; and was not in his contem^ 
plation. Either the instrument ought to be re-executed, or the cod- 
icil ought clearly to show the intention, according to all the cases 
previous to Ach&rhy v. Vernon : or it ought to be so executed as to 
carry with it from the mode of execution such intention, either by 
being upon the same paper, or by being annexed to the will, so as 
to raise the supposition, that he had that paper in his hand. It 
is an extraordinary proposition, that an instrument executed for 
the mere purpose of altering or revoking the -will as to a legacy, for 
instance, 5/. to a servant, should have the effect of giving the will a 
greater effect by passing after-purchased lands. There is no incon- 
sistency, as supposed by Lord Commissioner Eyre, between 
[• 110] Acherley v. Vernon and The Attorney General v. ^Doum^ 
ing ; the former going upon the particular circumstances ; 
not laying down a general rule, that a codicil with three witnesses 
shall republish the will for this purpose ; and Barnes v. Crowe might 
have been well decided upon the circumstance, that it was all a con- 
tinuation of one paper ; it was impossible to publish one without pub- 
lishing the other. The words of the codicil in Acherley v. Fenton, 
<'I devise my real estate to them accordingly," were sufficient to 
carry the real estate independent of the will. The codicil in The 
Attorney General v. Downing, after giving two annuities of 500/. 
and 200/. proceeds thus : " And I do charge all my lands with the 
payment of these two annual payments " to Mrs. Townsend and 
her daughter. The codicil, so far from being necessarily a republi- 
cation of the will, is a mere act of revocation ; containing no mark 
of bounty ; intending no addition to, but to take from, the will. 
What Lord Kenyon says in Lady Strathmore v. Bowes puts an end 
to all the doctrine, that the mere execution of the codicil will do ; 

(1) By the Minutes of the House of Lords, 4th of Feb. 1725, it appeared, that 
the Judges were of opinion upon the first question, that fee-farm rents would not 
pass, but profits of lands would ; and upon the second, that Uie codicU was incor- 
porated with the will ; which, making it one, was a republication thereof. After 
debate the question was put, whether that part of the decree relating to the fee- 
farm and other rents be reversed. Resolveid in the negative ; and adjudged, that 
the appeal be dismissed and the decree afllrmed. 
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stating the question to be, whether the intention was to pass by the 
codicil any thing more than would have passed by the will itself. 

Upon the second question, is it contended, that an actual entry 
by the tenant in tail is necessary to make a tenant to the PrtBcipe 1 
In point of law he was tenant in tail in possession for that purpose 
from the moment the tenant for life died. There is no evidence 
that he was not in possession. He must therefore be taken to be 
equitable tenant in tail, the possession being in point of law with 
his trustee, and in equity with him, unless a disseisin can be shown. 
At the date of the deed for making the tenant to the Pracipe there 
was no adverse possession against him. It is impossible to show 
an equitable disseisin. The rents could not be received. 
• They were not doe. No one else received them. The [* 1 1 1] 
tenant was tenant of the person entitled. The Court is 
therefore called upon to presume, that there was no possession. It 
cannot be said, the recovery is bad, and against a purchaser, because 
a year and a half afterwards a disseisin was permitted. JSufl v. Wy^ 
att (1). The argument is, that by a subsequent act, the purchase a 
year and a half afterwards, it appears, he was not in possession ; 
but during the preceding year and a half the possession must be 
presumed with him : adverse possession not being, shown. No sale 
was then in contemplation. That transaction a year and a half after- 
wards cannot destroy the effect of the recovery ; which bars all la- 
tent intails, &c. It is impossible to say, the description does not- 
include these very lands. That description is correct, if they were 
to be included, and inaccurate if they were not Undoubtedly the 
intention was to defeat all the limitations, and convert his estate to 
a fee simple. The transaction of the purchase from the trustees 
may be accounted for. It might have been suggested that the codi- 
cil was not a re-pubhcation. Then dealing with his sisters, propos- 
ing to give them46,000/. in satisfaction of whatever they might be 
entided to under the will, to prevent family litigation, he might nat- 
urally say, there was a doubt ; that he had suffered a recovery, in 
case he should be tenant in tail ; but he would not put it upon that 
question between him and his sisters ; but would purchase from the 
trustees ; and the next day he makes a provision for his sisters. It 
was a family transaction. As to the notice, the notice admitted is 
only knowledge of the deeds, not of the fact, upon which the Plain- 
tiff relies, that there was no possession in Robert Piggott ; unless 
those deeds prove that. Can the Defendant be affected 
with notice of * that fact merely by the transaction with [* 112] 
the trustees two years afterwards ? «That is the only fact, 
the knowledge of which can affect his conscience. The words of 
the recovery comprising the premises, a purchaser or mortgagee is 
not to be called upon to show an intention to include them. Words 
more general and comprehensive could not be used ; sweeping words 

(1) Cia Ch. 388. 
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to take in every thing omitted. After the recovery the Court would 
have ordered the trustees to convey to him. 

This point involves most important consequences, if it can be 
contended, that a tenant in tail, not in actual possession, cannot suf- 
fer a recovery. It was not the old law, that a tenant in tail in equity 
must suffer an equitable recovery. Till the case of North v. Cham- 
pemotm (1) he could deal with it as tenant in fee: FUtcher v. Tol- 
let (2), and Radford v. Wibon (3), referred to in the note (4). The 
subject is also noticed (5) in Legate v. SeweU. It is not now how* 
ever to be contended, that a recovery is not necessary, if the party 
is tenant in tail in equity. But such a tenant in tail, where there 
is no preceding estate of freehold, is entitled to suffer a recovery, 
whether he has actually entered, or received the rents, or is in the act- 
ual possession or not. There is a great difference between seisin and 
possession : Matheson v. Trot (6). Whoever takes by devise is in 
immediately upon the death of the devisor ; and no entry is neces- 
sary. So a person taking in remainder after an estate for life is in 
immediately on the death of the tenant for life without actual entry. 
The possession of the tenant is that of the party entitled to the 
rents ; who has a sufficient possession to sustain a recovery ; unless 

there is a disseisin or intrusion. Nothing short of that can 
[* 113] prevent the freehold in ^ law from remaining in the party 

entitled to it. In Taylor v. Horde (7), in which case Lord 
Mansfield goes at laige into the doctrine of disseisin, and which was 
brought on again in Cowper's Reports (8), and the judgment affirm- 
ed in the House of Lords, the recovery was held bad, though under 
actual possession recovered in ejectment : the right being in the per- 
son, who had the freehold in law. From that case and passages in 
Pigott (9) it is clear, that possession without the freehold will not do, 
and the freehold without the possession will do. Even if the trus- 
tees had taken the rents, that would not have been a disseisin ; for 
a disseisin is a tortious act ; and a man cannot be disseised with his 
own consent, except in those cases, in which he is at liberty to con- 
sider himself disseised for the purpose of bringing such action as 
best suits his purpose. Sir William CordelTs Case (10) is also strong 
to show, that though the possession is in others, the legal freehold is 
in the party entitled to it ; who is seised notwithstanding the actual 
possession in others. The circumstance, that it is an equitable es- 
tate, increases the difficulty of supposing a disseisin. In equity mis- 
take will not operate to the prejudice of the party. As Lord Hard- 
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wicke says in Lard Toumshend v. Ash (1), the law allows fictions 
to support a right, but not to create a wrong. The rule is never to 
consider any interest after a vested remainder in tail. For the pur- 
pose of sale, partition, &c. the Court looks no farther than the first 
person entitl^ to an estate of inheritance. ChaUoner v. MurhaU (2) 
beiars much upon this. In Philips v. Brydges (3) the Court con- 
firmed the act of equitable tenant in tail wi^out regard to the trus- 
tee. There can be no distinction between a recovery upon 
an equitable and upon a * legal estate with respect to the [* 114] 
recompense over in value. A common recovery is in truth 
now looked upon as nothing more than a mode of conveyance, which 
the law allows to tenant in tail (4). . Is it consistent with that, that 
equity should now overturn that conveyance upon such grounds? 
Such an objection involves consequences the most extensive and 
dangerous to property and title. 

A third consideration is, whether a person in such a situation has 
any right to call upon a Court of Equity for assistance ; or whether 
there is any equity in the case: ChaUoner v. MurhaU (5) ; Fletcher 
V. ToUet (6) ; and this assumes a very different complexion in the 
case of a purchaser. This Court will not assist such a Plaintiff to 
take from a purchaser an estate sold in the face of the remainder- 
man in eqpity ; who permitted the money to be paid ; and who, if 
he had intimated a doubt about the title, would have been barred 
immediately by a recovery. 

Mr. RomUly, in reply. — ^As to the third question, was it incumbent 
upon the remainder-man to tell his brother, he might cut off the in- 
tail ? It is too much to say, a Court of Equity does not regard an 
interest standing after an estate tail. The Lord Chancellor's Act (7), 
and the construction, that has been made upon it (8), show the con- 
trary : but at all events the prior estate-tail must be in existence. 

The only serious questions are the other two. As to the republi- 
cation all the authorities, except Lytton v. Lady Falkland 
and Hutton v. Simpson^ which two cases * have been over- [* 1 15] 
ruled, make out this proposition ; that, where a codicil at- 
tested by three witnesses is expressed in terms, from which it appears, 
that by executing the codicil, the intention was to republish the will, 
it shall pass after-purchased estates, though the testator had them 
not in contemplation ; and it is not necessary to show an intention 
in that codicil to pass them. The object of that codicil may be 
only to revoke a legacy. The words <^ to all intents and purposes," 

(1) 3 Atk. daa 

(2) Jhde^ vol. ii. 524. 

(3) ^nUy voL iii. 120. See other cases of Equitable Recoveiy, in the note, 
128. 

(4) WiUea, 453 ; 1 Wils. 73, Martin v. Slradusn. 

(5) w^ftfe, vol. iL 524. 

(6) ^te, vol. v. a 

(7) Stat 40 Geo. HI. c. 5a 

(d) Ex parte Bennd, ante^ vol. vi. 116. See the note, i. 512. 
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therefore are not immaterial. The case of Pef^hrase v. Lard 
Lamdown is also over-ruled by Acherley v. Vernon, The questions 
put to the Judges show the true ground of that case ; and that it 
was not that, which is now supposed. It was taken in all the sub-' 
sequent cases as the clear ground, that the codicil was a republica- 
tion, and as such passed the after-purchased estates. Besides some 
after-purchased estates were expressly devised by that codicil; 
whence a fair argument arose, that he did not mean to pass the rest 
of that after-acquired property. Button v. Sitf^son is explicitly 
treated as of no authority, particularly in 7%e Attorney General v. 
Dotming, The passage in Comyns's Digest is a mere opinion against 
decisions : but even that passage does not support that, for which it is 
cited ; for it supposes the qualification, that there are no words to 
show, he means a republication of his will. In Gibson v. Lord 
Montforty though not a decision upon the question. Lord Hardwicke 
gives a clear opinion in favor of the republication ; and Potter v. 
Potter is, as far as it goes, to the same effect. According to Jack^ 
son V. Hurlock the only consequence of republishing the will is to 
make it speak at that time. What difference in good sense can 
there be between the annexation of a codicil and a separate paper ; 
unless indeed the annexation takes place before execution ; and then 
there ought to be a declaration by the testator, to show, that it was 
previous. If there is any thing in subsequent annexation, 
[* 116] it depends merely upon *the intention ; and then the ex- 
pression of desire, that it shall be annexed, is precisely the 
same. Doe v. Davy (1) is not near so strong in favor of a republi- 
cation ; for by that codicil the devisor makes a disposition of real 
estate. It appears, therefore, that he had that real estate in con- 
templation. In this case there can be no purpose but to republish 
the will. What other meaning can* the words '< to all intents and 
purposes" have? His intention must be conceived thus: "I mean 
as completely not to die intestate las to any part of my property as I 
meant at the date of my will ; in which I used the most compre- 
hensive words; and I mean the same thing now; except in the 
respect, in which I now alter it." 

As to the recovery, the argument is, that, before a person can 
suffer a recovery, he must haVe some kind of possession ; not that 
he must have made an actual entry ; and in this instance it appears 
by clear and satisfactory evidence, that at the time of the recovery 
he was not in possession. It is said, he had a right to the possession ; 
and that is a seisin in law. But he did not know he had a right to 
the possession : nor is that admitted. He supposed, as his father 
supposed, that he had no such right. He takes a conveyance from 
the trustees of his father's will. The deed reciting the will, and 
that the estate passed by it, that is an admission, that the estate 
was properly devised, and that the devisees had taken possession 
under the will. In the absence of all other evidence that is a strong 

(1) Cowp. 158. 
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evidence, that he was not in possession. How do the authorities 
referred to bear upon the question ? As to the passage in Pigott (1) 
there can be no doubt, that where the tenant for life surrenders to 
the remainder-man in tail, the possession of the former is that of 
the latter. As to Taylor v. Horde, it is agreed, a person 
not * having an estate of freehold cannot suffer a recov- [* 117] 
ery, though in possession : but I deny, that the converse 
of that proposition follows. It is not likely, according to human 
nature, that he should mean to do an act of kindness, without a 
suggestion, that he thought he had the absolute title ; and taking 
all the discredit of making a dry purchase. Such an inference is 
impossible. The words of the deed making the tenant to the 
Pracipe are general, taken from the will : but there was no inten- 
tion of passing this estate by the recovery : nor was the party in 
possession. 

May 20th. ' The Master of the Rolls [Sir William Grant.] 
— ^The first question, whether the land, of which the Plaintiff claims 
to be equitable remainder-man in tail, passed under the will of Rob- 
ert Pigott, the grandfather, depends upon another question ; whether 
that will was republished by the codicil of 1142. It is admitted, 
the estate did not pass by the will, as originally executed. That 
will has never been re-executed. The codicil executed since does 
not profess to pass this estate. If this question were entire, it would 
be difficult to maintain, that the estate was well devised, consistently 
with the rule, that the will operates upon such lands only as the de- 
visor had at the time of the execution, and consistently with the 
Statute of Frauds ; by which no land can be devised but by a will 
duly executed according to the provisions of that Statute. The 
conclusion in former times upon this subject was, that the land re- 
mained undevised. No doctrine was more settled than this was at 
one period. In Lyiton v. Lady Falkland^ in 1708, upon a codicil 
not much differing in substance from this, Lord Cowper, assisted by 
the Master of the Rolls and two of the Judges, held, that since the 
Statute of Frauds there can be no devise of lands by an 
implied republication ; for the * paper, in which the devise [* 118] 
is contained, ought to be re-executed in the presence of 
three witnesses. A similar question arose three years afterwards, 
in the 11th year of Queen Anne, in Lord LansdowrCs Case; which 
contained a strong circumstance of constructive republication ; the 
codicil containing several references to the will : but it was held by 
Lord Parker and the whole Court of King's Bench, that since the 
Statute there can be no republication by implication ; but the will 
must be re-executed. In Hutton v. Simpson^ or Simpson v. Horns-- 
by, as it is called in Precedents in Chancery, the same doctrine is 
recognized. Then came Acherhy v. Vernon^ in which the doctrine 
of constructive republication was introduced for the first time, as 

(1) Pig. Rec. 41. 
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far as I can find, since the Statute. A direct republication or re- 
execution is an unequivocal act, making the will operate precisely as 
if it was executed upon the day of the republication. But a refer- 
ence to the will proves only, that the devisor recognizes the existence 
of the will ; which the act of making a codicil necessarily implies ; not, 
that he means to give it any new operation, or to do more by speak- 
ing of it than he had already done by executing it. Why his 
speaking of it should make the will speak, as it is said, is not very 
easily discernible, as a question of intention. It has not ceased to 
exist. Therefore if he speaks of it at all, he must speak of it as 
existing upon the last day as well as the first. But can that show, 
that he means it to exist in any other form or with any other efiect 
than he originally gave it ? 

In Acherley v. Vernon the House of Lords did not determine, nor 
in subsequent cases were they understood to have determined, that 
every codicil duly executed would republish a will. Then it is a 
question of intention, upon the particular wording of the codicil. 
Each case must depend upon its own peculiarities. I much 
[* 1 19] question, * whether by substituting uncertainty for certain- 
ty the intention would be accomplished. It can, hardly 
be stated, as ageneraUrule, that by a codicil relating only to a trifling 
legacy, the devisor should be supposed to give his will any farther 
effect as to his real estate. Even when he says he ratifies and con- 
firms his will, that means only, as it already stands, and the disposi- 
tion already made. If it is said, there is any form of words, upon 
which in all cases a definite construction shall be put, you do not 
profess to inquire into the actual intention in the given case : but 
you set up a technical rule, that will as often frustrate, as execute, 
the intention. If we are to have a rule, the old rule appears to be 
the better ; for that is consistent with the Statute. That decision 
does set aside the old rule ; and to the authority of that decision 
the Court have found themselves bound, as I am, to submit. 

From the decision of that case to that of Barnes v. Crowe^ Courts 
of Equity have been much at a loss what precise line to adopt ; 
holding the codicil sometimes a republication, sometimes not to have 
produced that efiect. In Chobnondeky v. Cholmondeley (1), decid- 
ed in 1733, it was held, that the codicil, though distinctly referring 
to the will, did not republish iU In Potter v. Potter (2) on the other 
hand. Sir John Strange held the codicil a republication ; and could 
not have held otherwise consistently with Acherley v. Vernon. In 
Jackson v. Hurlock the codicil was held under the circumstances a 
republication. In The Attorney General v. Douming Lord Camden 
held the codicil not a republication ; and he takes it to be a question 
of intention ; and that there was no republication, because no in- 
tention to republish appeared in the codicil. It does 
[*120] not appear, that *Lord Hardwicke ever made a deci- 

(1) Cited 1 Yes. 489. 

(2) 1 Vcs. 4^. 



1802.] PIOOTT V. WALLER. 130 

Bion upon this point : but in CUbson v. Lard Mantfori he dis- 
cusses it. He seems evidently to have felt a degree of embarrass- 
ment from the situation, in which this question was left, and to have 
entertained a wish to extract from Acherky v. Vernon itself some 
distinct and precise rule ; and though he did not decide, he strongly . 
inclined to hold, that upon the principle of that case every codicil 
duly attested ought to be held a republication. The Lords Com- 
missioners in Barnes v. Crowe appear to have determined that to be 
the rule established by that decision ; and they adopted and acted 
upon that rule in that case. Their opinion seems to be, that the cod- 
icil was incorporated with the will. The general proposition (1), 
referred to by Lord Commissioner Eyre, is, that the execution of a 
codicil should in all cases be an implied republication. Lord Com- 
missioner Eyre states the particular circumstances in that case, 
amounting to what he calls internal evidence of annexation : the 
first codicil, which was not duly executed^ was begun upon the last 
sheet of the will ; and the codicil duly attested was begun upon the 
last sheet of that codicil. But Lord Commissioner Eyre inclined to 
think, annexation could have no effect ; and he abandons that ground 
for fear of intrenching upon the Statute by raising evidence out of 
circumstances in their nature parol ; and takes the general ground 
as safer and better. Undoubtedly therefore that case was determin- 
ed upon that general ground. It would be impossible without con- 
tradicting that case, which, as it lays down a general rule, I have no 
disposition to do, to determine in this case against the republication. 
Except that single circumstance) which Lord Commissioner Eyre 
afterwards expressly lays out of the question, the annexation, there 
is no substantial difference between that case and this. 
*That affords a certain rule ; and if I depart from that, [* 121] 
it would only be to set every thing loose again ; not to get 
back to, what I think better, the old rule ; for then Acherley v. Ver- 
non would be in the way. I am therefore disposed from the con- 
venience of adhering to settled rules and deference to former deci- 
sions to hold this codicil a republication. 

It follows, that, whatever ^ight be the misapprehension of the 
parties as to their rights, it must be taken, that the estate in question 
passed to the trustees under the will of the grandfather ; that his 
son had only an equitable life interest in them ; and his will could 
not in any degree affect them. When he had-a son born, an equit- 
able estate tail vested in him in remainder ; and, when his father 
died, an estate in possession. Then he had such an estate as could 
be the subject of equitable recovery ; that is clearly an equitable es- 
tate tail. He did suffer a common recovery in words broad and 
general enough to comprehend the lands in controversy ; which are 
included by name as well as by general description : and if the mo- 
ment after he had sold them, it does not seem, that the Plaintiff 
could in any way impeach the title of the purchaser ; for he would 

(1).^n(e, vol. 1.498. 
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not, as far as now appears, have been in possession of any fact, out 
of which an objection could arise. But from a fact, that occurred 
afterwards, an inference is drawn, Ist, that at the time of the recov- 
ery the party, who suffered it, must have been out of possession (1) ; 
2dly, that he could not intend to comprehend these lands ; and there- 
fore the recovery neither could, nor was meant to affect the estate 
claimed by the Plaintiff. The acts relied on for that purpose are 
these : Robert Pigott, the father, having devised that land to trus- 
tees, the son released to those trustees, in order to relieve tliem 
from the necessity of proving the will in Chancery ; and 
[* 122] he afterwards * purchased that very estate from the trus- 
tees. These acts are said to show, that he was ignorant 
of his rights under the will ; and could not intend to suffer a recov- 
ery of lands, to which he did not think he had any claim. On the 
contrary, it is said, the trustees would take possession of all the es- 
tates devised to them. It is highly probable, I admit, tliat he was 
ignorant of his right. He supposed, the estate descended. He did 
not know, the codicil was a republication of the will. But in con- 
templation of law, the right was in him as completely and absolutely, 
as if he was perfectly apprized of it. The legsd consequence would 
be proposed without regard to his ignorance or knowledge. The 
trustees would be seised in trust for him ; not for those, whom he 
might erroneously suppose entitled. The possession of the tenant 
would in the eye of the law be his possession, or that of his trus- 
tees ; not of a stranger, who by mistake might be supposed to have 
the right. That belief would not acquire the possession to a stranger. 
He could acquire it only by the means to be used necessarily by the 
lawful owner, conusant of his right. What is proved to have been 
done between the time of the death and the recovery, that would 
clothe them with an adverse possession against the true owner? 
The possession and the right are presumed to go together, till the 
contrary is shown. I cannot»hold the rightful owner out of posses- 
sion, unless you show me some other person, having adversely ob- 
tained possession at that period. There is nothing even making 
that probable. The interval from the death was too short to admit 
the inference of the receipt of rent by the trustees ; supposing, that 
receipt would make an adverse possession. The utmost extent is, 
that there is some doubt about the possession at that period ; but it 
would be a complete inversion, because there is some doubt, to hold 
the possession to be out of him, in whom the right was, and in those, 
in whom it was not. What afterwards happened is quite 
[* 123] * immaterial ; for the question is, whether at the moment 
of executing the deed to make the tenant to the Pru^dpt 
he was disabled from making an estatie of freehold ; if not, there was 
no incapacity to suffer a recovery. 

Then with regard to the intention to include these lands, a recov- 

(1) See post^ Lord GrenvUle v. Blifth^ voL xvL 224; where that circumstance 
was held not to affect the validity of an Equitable Recovery by tenant in tail of 
the equitable interest 

VOL. VII. 6* 
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ery would be ybtj precarious evidence, if any thing more was nec- 
essary to its validity, than the right to suffer it, and the fact of com- 
prehending the estate. That fact is not disputed. It would be ex- 
tremely dangerous to suffer it to be impeached by extrinsic evidence 
of the intention. But the evidence shows nothing contrary to the 
intention, that these lands should be included. It shows only, that 
he had no distinct and definite knowledge, that they were included ; 
not knowing, that he could by including them make himself abso- 
lute owner. •But he had the general intention to include all lands, 
of which he was tenant in tail : for the words express all the lands 
in Chesterton or elsewhere, whereof Robert Pigott, or any persons in 
trust for him, had any estate of freehold or inheritance in any man- 
ner however. His intention was to include all he might include, 
and he had the precaution to use words to effectuate that intention ; 
and therefore to say, that notwithstanding that intention and that 
precaution nothing more than what he actually knew he was entitled 
to was comprised, would be to counteract the intention. He meant 
to convey according to his right ; and I am desired to hold, that he 
meant to convey only according to his opinion. 

My opinion therefore is, that the recovery barred the estate tail. 
I must therefore hold, that the Plaintiff has no right ; and 
must dismiss his bill ; and under the * circumstances I do [^ 124] 
not know, how I can do otherwise than dismiss it with 
costs. 

A few days afterwards the Master or the Rolls [Sir William 
Grant], said, he had forgot to observe, that he did not conceive the 
decision in Lady Strathmore v. Bowes to be inconsistent with that 
of Barnes v. Crowe, It does not follow fro^n the doctrine in the 
latter case, that if it distinctly appears upon the face of the codicil, 
that it was not the intention to republish the wiH^ the codicil should 
be held a republication. In Lady Strathmore v. Bowes the Court 
held, that it appeared upon the face of the codicil, that it was not 
the intention to pass any other lands, than those, which were devised 
by the will. It would have been a contradiction therefore to make 
it pass after-purchased lands. 

The Plaintiff appealed from this decree : but the appeal was not 
heard; the decree being affirmed under a compromise as to the 
costs. 

1. A CODICIL duly executed, and attested by three witnesses, if such codicil 
clearly refer to, and adopt, a previous unattested will, amounts to a re-execution 
and republication of that will: and a devise of land by the unattested will, which, 
if it stood alone, would be inoperative as to real estate, will be made good by the 
codiciL De B<ahe v. Lord Ftngal^ 16 Yes. 168. Whatever objections this doc- 
trine of constructive republication may be open to, it is a point now clearly estab- 
lished, that, as a general rule, a codicil duly attested does amount to such repub- 
lication. Htdme v. Heygate^ 1 Meriv. 994. It is equally clear, that a republica- 
tion of a will spMks as of the time of such republication; and, consequently, that 
lands purchased in the interval between the firat making of the will and its repub- 
lication, may pass under a general devise contained in the will: but, where the 



124 PIQOTT «• WHiLEB. [1869. 

will conteins a paiticular descripdcm of the lands thereby devised, no subsequent 
codicil can apply to lands purchased afler the making of the will, unless by par- 
ticular reference to those lands ; for tlie particular aescription ffiven in the will 
roust defeat any more extended ^effect or the republication. Nej^in ▼. HeyHn^ 
Cowp. ISSL In all cases of this kind, the question is, whether the particular case 
does, or does not, come within the general rule: and it is well settled, that other 
circumstances, besides those of locality, in the description of the lands devised, 
are sufficient to control the effect and operation of a codicil : thus, for instance, a 
codicil confirming the beneficial interests given in the testator's lands by his will, 
but appointing new trustees, to whom he devises the legal estate in his ** said 
lands," may, provided a special intent to that effect is shown, excjpde the ordinary 
operation of a republication, and prevent lands purchased after the date of the 
will from passing by such devise. Bowes v. Bowes, as determined on appeal in 
Dom. Proc. 2 Bos. & PulL 506. But, where no special intention on the part of 
the testator to the contrary appears, the efiect of a codicil, per se, and independ- 
ently of any intention, is to bring down the will to the date of the codicil, making 
the will speak as of that date. GoodiUU v. MeredUh, 2 Mau. & SeL 14. Ana, 
though the codicil relate (as it did in the principal case) only to personalty, yet, if 
it be executed so as to act upon real estate, that is, if it be attested by three wit- 
nesses, it republishes a previous devise of lands. Rogers v. Brouming tf PUHSf 
1 Addams, «37. 

2. It should be observed, that a republication, in general terms, whereby a man 
ratifies and confirms his last will, ratifies and confirms it with ever^ codicil which 
has been added to it ; and, when by any codicil the will has been in part revoked, 
the mere republication of the will^ does not set up again any gift which has been 
so revoked or redeemed. Crosbie v. M*DouaUy 4 Ves. 616; Moiuk v. Lord 
Monck, 1 Ball & Beat 306 ; kard v. HwrtA^ 2 Freem. 224 ; Dnnktvater v. Falco- 
ner, 2 Ves. Sen. 626. 

3. In equity, an estate which at the time has been contracted for by, though it 
has not been actually conveyed to, a testator, will pass under a general devise 
of his estates. Capd v. Girdler, 9 Ves. 510; Broome v. Monde, 10 Ves. GQ5. 
And it is a consequence necessarily arising out of the doctrine established by the 
authorities cited in the first note to this case, that any lands, for the purchaise of 
which the testator has entered into a valid contract before he republishes his will, 
must, unless a special intent to the contrary be evinced, pass under his said wilL 
Gibson v. Lord MoidfoH, 1 Ves. Sen. 494. 

4. The question, whether the right of the tenant in tail of an eouitable estate 
to suffer an equitable recovery can, in any case, be affected by an aaverse posses- 
sion, though adverted to in the principal case, did not call for any decision ; as it 
did not appear there was any possession in any one except the person who suf- 
fered the recovery. Lord ChtnviUe v. Blyth, 16 Ves. 230. In the case just cited. 
Sir William Grant intimated his opinion, however, that there was no analogy be- 
tween legal and equitable recoveries, as to the effect of adverse possession ; pro- 
vided (which is a most material qualification of the general pro^itk>n) the party 
who suffers an equitable recovery has a stifffi/dtni qvLardwn of equitable inUrtst, In 
GrenviUe v. Blyth, the period of tortious possession was too short to afford any 
argument from it ; ana the ground on wnich the possession, though adverse in 
fact, was not considered to be so in equity, namely, by a constructive reference of 
such possession to the rightful title ; proceeding upon a principle tiiat can never 
apply to any case in which the question turns upon the statute of limitations, or 
the analogies thereto upon which Courts of Equi^ act Marquis Cholmonddai v. 
Lord CUfiton, 2 Jac. & Walk. 148, 174. See, emit, the notes to Jones v. Twfber- 
friUt, 2 V. 11; and the notes to JThidieoU v. Lawrenoe, 3 V. 74a 
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LONGMORE v. BROOM. 

[1802, Feb. 8, 11; B(at90.] 

BEquKBT'to executors, in trust, that they shall pay, dtc. unto and amoDCSt the 
testator's two brothers and his sister, or their children, in such shares, £c. and 
at such times, &c. as the tnistees, or the major part, or the survivor, hjs execu- 
tors, &c. shall think proper. All the children living at the death of the testator 
held entitled with the parents, per eapUa: the Court not having a discretion (a). 
Executors charged with interest upon balances in their hands {h\ [p. 125.1 
Bequest to A. or B. void for uncertain^ : if at the discretion of C. good, [p. 128.] 
The Court never alters or adds to a will without necenity \e\ [p. 129.] 

Thomas Lonomore by his will, dated the 21 6t of December, 1187, 
after directing, that his debts and funeral expenses should in the first 
place be discharged, subject thereto, gave and bequeathed all his 
personal estate of what nature or kind soever and wheresoever to 
his executors ; upon trust, that they shall pay, apply, and 
dispose of, his said personal estate unto * and amongst his [* 125] 
two brothers Joseph and Benjamin Longmore, and his sis- 
ter Hannah Longmore, or their children, in such shares and propor- 
tion and at such time or times as they, his tnistees, or the major 
part, or the survivor of them, his executors or administrators, shall 
in ibeir discretion think proper. 

The testator died in December 1790. The executors not having 
made any disposition of the whole, but having made some payments 
to the testator's brothers and sister, the bill was filed by Benjamin 
Longmore, to have the accounts taken, aiid the residue divided, as 
the Court should direct 

By a decree, made on the S6th of February, 1798, the accounts 
were directed ; and by another decree, made on the 11th of Febru- 
ary, 1802, an inquiry was directed as to the balances in the hands 
of the executors from year to year, and what children the FlaintifT 
and the Defendants Joseph Longmore and Hannah Forster, former- 
ly Longmore, had at the death of the testator ; and if any were dead, 
who were their personal repr^ntatives. 

(a) See Ktmp v. JEbip, aiOe^ 5 V. 849; Sugden, Powers, (4th Lond. ed.) 503, 
563; JSrotvn V. flugv, ofile, 4y. 708, note (a); Bvmni^A ▼. PAOcox, 5 My. & 
Craig, 73 ; 2 Willuuns, Exeeuton, (2d. Am. ed.) 811, 813. 

(6) As to interest in cases against executors, see Ram on Assets, p. 512, 513 ; 
Ttw V. Bad 9f fFmtertonj oSe, 1 V. 451, note (c), and cases cited; Brwon v. 
Smdktnue^S Bro. C. C. (Am. ed. 1844,) 107, 108, and notes and cas^ cite^; 
MwUm V. Benmij 1 ib. 359^362, and notes and cases cited; CaldwU v. Kinkead^ 
1 B. Monroe, 231 ; TAoin^Mott v. Sandart, 6 J. J. Marsh. 99 ; CUarv. Harij 7 
Dana, 17; Gamitt v. Gardner^ 1 £dw. 126; Kdld v. Rtdkbun, 4Taiflre, 102; 
Dun$wmb v. Dtifueomft, 1 Johns. CL 510; Mmnmg v. Jlfontitfir, 1 Johns. Ch. 
527; Sdueffdin w. Steuari, 1 Johns. Cfa. 620; AneU v. lAitfuy, Dev. £q. 369; 
CUnicmn v. Dt Peyifer, 1 Hopk. 425; JSmm v. /Zteftettt, 4 Johns. Ch. 305; 2 
Williams, Executors, (2d. Am. edO 1309, 1310; Ihaikiin v. FViih, 3 Bro. C. C. 
(Am. ed. 1844,) 433, and notes ; Tumtr v. Turner^ 1 Jac. & Walk. 39; Good- 
ehiid v. IViilsn, 3 Yonnge A. Jer. 481. 

(e) Even by implieaiioa : Upi»m v. Etord Ferrvn^ onie, 5 V. 801, and note. 
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The Master by his report stated balances in the hands of the ex- 
ecutors from the year 1791 to the end of 1797, increasing every 
year, and iinally amounting to 4582. 2s. Id. That sum was paid 
into the Bank by order. 

The report stated upon the other subject of inquiry,, that the 
Plaintiff had the following children living at the death of the testa- 
tor: the Defendants Elizabeth Longmore, born in 1775, Thomas 
Longmore, born in 1779, and Samuel Longmore, born in 1782 ; all 
living at the date of the report. Mary Longmore, bom 
[* 126] in 1784, *who died in 1798 ; Martha Longmore, born in 
1787, who died in 1792 ; and Benjamin Longmore, born in 
1789, who died in 1792. 

Joseph Longmore had two children, the Defendant Elizabeth 
Ridgeway, and the Defendant Benjamin Longmore ; the latter of 
whom went abroad about nine years ago ; and had not since been 
heard of. Hannah Forster had no child living at the death of the 
testator. 

Mr. Lloyd and Mr. JV. Agar, for the Plaintiff. — ^The executors 
not having made a disposition, the Court will give the fund equally 
among the objects t and the children are not to take with their pa- 
rents. Rayk v. Hamilton (1) and Davenport v. Hanbury (2) come 
nearest to this case. The natural construction is, that the children 
can take only in the event of the parents being dead. There is no 
discretion in the executors. 

Mr. Cooper, for a daughter of the Plaintiff by a former marriage. 
Mr. Benyon, for other children of the Plaintiff; and Mr. ForAlanque, 
for other Defendants. — ^The parents are not entitled exclusively : but 
the children take equally with them. The word "or" has been 
construed "and," in a variety of cases (3), where the intention re- 
quired it. In Royle v. Hamilton there was no power over the prop-' 
erty ; and the question was, not upon a bequest to children, but 
whether grand children, could take under the word " issue." The 
argument for the Plaintiff adds to this will the condition, " if the pa- 
rent is dead ; " which is taking a great liberty with it. The answer 
may be given, " sic voluit sed non dixitJ^ In the cases cited there 
was great ambiguity and uncertainty in the words. In 
[* 127] ^ this instance it is not necessary to convert the word " or," 
to " and ; " for this is not an immediate bequest to them 
or their children, but a bequest by implication in default of appoint- 
ment, if those words cannot be added. The power of the executory 
is unlimited in time. They had their whole lives for the execu- 
tion of it. If the word " or " is to be construed " and," they might 
have made an unequal distribution, if fairly, and if in the exercise of 
a sound discretion there was reason for discrimination ; though cer- 
tainly they could not make an illusory appointment (4). 

(1) .^nte, vol. iv. 437. 
J (2) .^n^voLiii. 257. 
(3j MabtrUy v. Strode, ante, vol. iii. 450, and the references, 452. 
(4) Ante, Kemp v. Ktmp, voL v. 849, and the references, 853 ,' i. 310. 
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Mr. Richards, for the Executors. — ^The executors still claim the 
right to apply this fund according to ttie will ; submitting to the 
Court the question, whether they can apply it to the children. 
These executors have a sort of parental discretion to apply this 
fund among the objects, as they shall think fit ; which raises the 
distinction. It is their duty to make such an application, as it is to 
be supposed the testator, if living, would make ; who probably had 
in contemplation a personal benefit to his grand-children also. 
Some payments unequal, have been made to the fathers of these 
children, and to the sister : and the executors had n right to do so 
before a suit instituted. Under this direction to pay and apply an 
appointment is not necessary. 

Mr. Lloyd, in reply. — ^The true construction of this will is to ex- 
clude the children. The executors could not have their whole lives 
for the execution of this power ; for upon that supposition it might 
have been delayed, till the objects were dead. They could not give 
to after-born children. If they had died without having made an 
appointment, the fund would have vested in the two 
* brothers and sister. It could not be divided among them [* 1 28] 
and the children : for th^n the division must have been 
made per capita ; but certainly the intention was, that each brother 
and sister should be the head of the family, and have the portion 
as such. The word ^^ and " has been substituted for << or " in aid 
of the intention : but in this instance it is sought for the purpose of 
defeating it. The word i^ or " is inserted in this will technically. 
Royk V. Hamilton and the other case show the effect of a bequest 
to a person and his issue. It was urged there, as it is here, that 
they were pointed out in the room of the parent. It is not in the 
natural course, that the executors could have given to the children 
in exclusion of the parents. 

The Master or the Rolls, [Sir William Grant], when the 
cause was first heard, expressed the follon^ng opinion : 

The inclination of my opinion is, that the children have an in- 
terest. This is not a direct bequest to the objects ; but a bequest 
to the executors, with an authority to dispose among them. The cases 
are very different. In the former the Court must of necessity construe 
those words ; for they bear no sense of themselves. You cannot exe- 
cute that intention. You must either alter the word '^ or " to '' and," 
and say, the children are to take either with or after their parents, or, 
letting the word << or " stand, suppose a contingency in contemplation ; 
to the parent, if the parent is living ; to the children, if the parent is not 
living. But in either case you must make some addition to the be- 
quest : otherwise it would be void for uncertainty. A bequest to A. or 
B. is void : but a bequest to A. or B. at the discretion of C. is good ; 
for he may divide it between them. That is the case of this will. 
I am not called upon to make any alteration in or addi- 
tion to this will ; which the Court * never does without [* 129] 
necessity, v A discretion is given to the executors. Could 
I have said, they were precluded from giving any thing to the 
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children ? I think not ; and it would be a great deal to say that. 
The executors then having their discretion might say, to whom the 
fund should be given, the parents, or the children. But the Court 
has not that discretion ; but has only to say, what class is to take ; 
and then the distribution must be equal. In Brown v. Higgs (1), 
which is now * before the Lord Chancellor upon the main point, the 
Court was of opinion, that if the disposition bek>nged to the Court, 
they must distribute equally among the children of the two persons. 
The trustee had a discretion ; and might have exchided some : but 
this Court having once ascertained, that those were the objects of 
bounty, were obliged to divide it among all. So in this instance the 
Court must give the fund equally between the parents and the 
children: but the executors themselves were not so restrained. 
The fund vests at the time of the death ; and after-bom children 
would not take. Inquiries therefore are necessary, what children 
were living at the death of the testator. 

• 
May 20ih. — ^Inquiries were accordingly directed ; and the cause 
coming on for farther directions upon the Master's report, the 
Master of the Rolls, [Sir William Grant], made the decree 
according to the opinion expressed at the former hearing ; giving 
the fund to the parents, and all the children living at the death of 
the testator, and the representatives of such as had since died, per 
capita ; and charging the executors with interest upon the balances 
in their hands since 1793 ; no considerable balance appearing to 
have been in their hands before that period (2). 

1. The ablative ** and " may be cosstmed, in a will, as if tke testator had 
used the disjunctive " or,** and vice vena, provided suek construction anpear neces- 
sary to give effect to the testator's intention ; see, anU, note 1 to MuAmy r^ Strode f 
3 Y. 450; and, poH, note 3 to Crookt v. Be Fandes, 9 Y. 197; but, though a 
Court of Equity will, to a certain extent, qualif>[ a testator's words by construction, 
in order to render the whole consistent; still, it is a sound general rule, that the 
words made use of by a testator are to be nndentood in their ordinanr sense, if a 
different interpretation be not necessary to give effect to his whole will : see, ante^ 
note 4 to Blake v. Bunbury, 1 Y. 194. 

d. A discretionary power as to the pnqK>rtions in which a testator's bounty 
shall be distributed amongst his next orkin, may, of course, be given to his, exec- 
utors ; but, if the execution of the trust devolve upon the C^urt, no such power of 
discretionary distribution, or selection, can be exercised. The statute of distribu- 
tions affords the only rule of selection which the Court can adopt, in such cases ; 
and, if the testator's bequest was to be divided, not amon^ a family, but amongst 
certain named, or described, individuals, at the discretion of his trustees as to 
their respective shares, the Court, if called ap<» to act, must make an equal divi- 
sion amongst them all : see, anU^ notes 4 and 5 to Brmon v. Hi^s, 4 Y. 708. 

3. As to the cases in which executors will be charged with interest, see, anfc, 
notes 3 and 4 to The v. The Emi ^WtiOertony I Y. 45t. 

(1) Aide^ voL iv. 708 ; v. 495 ; ptal, viiL 561. 

(2) Bnixn v. PtmJbtarUm, paHy vol xtL 38a 
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ROBSON r. COLLINS. 
[1802, Mat 21.] 

Dbcrbb for specific perfonnaiice of an amemeiit to gnat a lease, of which only 
one part, sipped by the Plaintiff, was found in the possession of the Defendant, 
upon the circumstances ; possession, drafts prepared and approved, and the 
execution deferred only tul rqwim completed. An extension of the term 
according to a variation of the agreement, also in writing, was refused on the 
ground ot want of consideratbn. 

Specific performance of a written agreement with a variation by writing; not with 
a variation by parol (a), [p. 133.] 

The bill stated, that in 1782 Joseph Collins, being tenant for a 
long terra of years of a house in Holborn, entered into an agreement 
with. John Maire to grant him a lease of the premises for thirty-one 
years from the 24th of June 1782, at the yearly rent of 40Jf. ; 
which agreement was reduced into writing, and signed by Collins 
and Maire ; and afterwards it was farther agreed between them, 
that the term should be extended to thirty-four years, six months, 
and sixty-nine days, from the 24th of June 1785, at the same rent, 
which latter agreement was also reduced into writing, and signed by 
them. The bill then stated, that in pursuance of the latter agree- 
ment a lease and counterpart were prepared by the attorney of 
Collins, and under his direction ; but they were never executed ; 
the execution having been deferred from time to time. Maire, who 
was the tenant previously to the date of the agreement, continued 
in possession under the agreement until his death, and afterwards 
Edward Maire, his representative, and after his death the PlaintiflT, 
the representative of both of them, continued in possession ; and 
paid the rent of 40L Joseph Collins died in 1790, and Maire in 
1795. In 1798 Ann Collins, the widow and administratrix with 
the will annexed of Joseph Collins, gave the Plaintiff notice to 
quit ; upon which the bill was filed ; pi:aying a specific performance 
of the agreement, and an injunction. 

The bill charged, that Maire fn confidence of the agreement laid 
out 400/. in repairs and improvements; which he would not 
have done as mere tenant at will ; and thereby greatly improved 
th value. 

* The answer admitted, and set forth, the first agree- [*131] 
ment, to the effect stated in the bill ; the tenant to put and 
keep the premises in repair ; and stated, that the part in the Defend- 
ant's custody is signed by Maire only. The Defendant does not 
admit that any other agreement was entered into. The lease was 
prepared by an attorney, who had done business for Collins, but not 
by his directions, but by the directions of Maire ; and Maire being 

(a) 2 Story, Eq. Jur. § 770-771 ; Rich v. /crdtwn, 4 Bro. C. C. (Am. ed. 1844,) 
514, 519, and notes; 1 Sucrden, Vend. & Purch. (6th Am. ed.) 161, 162, [2241; 
Jordan v. SatMns, anU, 1 V. 402, and note ; & C. 3 Bro. C. C. (Am. ed. 1844,) 
390, note (a); ffooUam v. Heamy /im<, 211, and notes. 
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unable to put the premises in repair, and the lease being for thirty- 
four years, ^six months, and sixty-nine days, Collins refused to exe- 
cute; and he informed the Defendant, that it was agreed' between 
him and Maire, that the lease should be put an end to ; and that Maire 
should continue in possession during his life at the same rent and 
upon the same terms as he held the same at the time of making the 
said agreement ; for Collins, upon his death-bed and the day before 
he died requested Defendant to let Maire have the said premises 
during his life upon the same terms he had held the same, after the 
said agreement was given up by him, he doing the repairs : Collins 
observing to Defendant, that Maire was an old man, and could not 
live long ; and some time after the death of Collins Defendant found 
the part of the said agreement signed by Maire amongst some waste 
paper ; and believes, that no part of the said agreement signed by 
Collins was found in the possession of Maire at his death. No ap- 
plication was made by Maire to Collins, after he refused to execute 
the lease, or to Defendant after the death of Collins, for a specific 
performance of the agreement, or to execute the said lease or any 
other lease of the premises ; although Collins lived four years after 
he refused to execute the said lease ; and Maire lived four years and 
upwards after Collins. The Defendant believes, the agreement is 
not a bona fide^ fair agreement ; on the contrary, Collins being 
much addicted to liquor, she has great reason to believe, 
[.*" 132] * that Maire availed himself of the opportunity of taking 
advantage of Collins's situation when he was so in liquor ; 
as such premises were at the time of entering into the agreement 
of the annual value of 70/. ; and the agreement was not for the 
usual lease of twenty-one years, at a rack rent. She denies, that 
Maire did in confidence lay out 400/. ; but believes Maire did from 
time to time lay out several sums upon the premises ; but denies, 
that the premises were put in substantial repair according to the 
terms of the agreement. 

A witness for the Plaintiff deposed, that the Defendant in a con- 
versation, with her said, she had offered Edward Maire 50/. if he 
would relinquish and give up possession of the premises and all 
right and interest in the same, as personal representative of John 
Maire. 

Another witness stated, that he was nephew and clerk to Collins's 
solicitor, and prepared the draft according to the agreement ; and 
afterwards altered it (according to the bill) by the direction of his 
uncle. The engrossments were sent to Collins, who approved them ; 
but said, he would not execute, till Maire had completed some re- 
pairs he had undertaken to do ; and afterwards informed the depo- 
nent's uncle, that Maire had completed the repairs ; and he was 
fully satisfied therewith ; and would the next time he came to town 
bring the- engrossments for execution : but he died soon afterwards. 

Mr. Alexander and Mr. Healdy for the PlaintiflT, gave up the right 
under the second agreement alleged. 

Mr. Mansfield and Mr. Stanley, for the Defendant. — ^The Court 
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will not decree a specific performance of an agreement with a va- 
riation r Jordan v. SawTcins (1). The second contract alleged is 
neither proved nor admitted to have been executed : the answer 
stating, that there was not any other agreement. But the acts of 
the parties show, the agreement was waived. No application was 
made after the first refusal to execute. 

Lord Chancellor [Eldon]. — ^The case of Jordan v. Sawkins 
has no reference to such a case as this : whatever the actual truth of 
it may be. It has never been held, that this Court cannot specific- 
ally perform an agreement with a variation. If legally agreed for, 
it is part of the agreement : if not legally agreed for, it is no varia- 
tion. All the Court meant to say was, that an addition to a written 
agreement by parol would not vary the written agreement. But the 
Defendant insisting upon that admits, that the written agreement 
has force ; and only insists, that you shall not add that, which is pa- 
rbl, to that, which is in writing. It is clear, Lord Thurlow in that 
case meant only to say, that you shall not come for the performance 
of a written agreement with a variation, which you say was made by 
parol ; because therefore it was not effectually made ; and therefore 
you must either take the written agreement, or have the bill dismiss- 
ed. But that is not the case ; for it does not rest merely in parol. 
It appears, that drafts were prepared, were altered according to the 
agreement, sent to the lessor engrossed, approved by him ; and the 
execution was deferred only with reference to the repairs. But it 
does not appear, that those repairs were to be done as an extension 
of the agreement. Therefore notwithstanding those circumstances, 
as there was no consideration for the extension of the agreement, the 
Plaintiff is not entitled to the longer term. Then as to 
* the answer, admitting the agreement of the 10th of Jan- [* 134] 
uary, 1782, which is set forth, upon the terms it is proba- 
ble, there was a counterpart of this instrument. It is an agreement 
upon .the part of each ; and not only the contents, but the execu- 
tion shows that ; the expression being " interchangeably." That it is 
not found among the papers is only a circumstance of evidence ; and 
if it had been delivered up, the other part would not have been found, 
where it is. It is not improbable, that they might let it rest upon 
this short agreement without a lease, and in this Court the possession 
must be referred to this instrument. The other party is bound to 
make out, that the possession was changed by some subsequent fact. 
The evidence shows, a change in the terms of the possession was 
meditated : but how am I to infer, while the tenant's obligation to 
pay the rent still remains in their hands, that, because they would 
not grant the original terra, they are not bound in equity. The hy- 
pothesis, that Maire should have the possession for his life, does not 
hold ; the first and second administrator, who did not follow his 
trade of a dru^st, continuing in possession. I do not consider, 
whether an action can be maintained, but am of opinion, that the 

(1) Ante, vol. i. 40d ; 3 Bro. C. C. 36a 
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mere non-execution of the lease is not of itself a circumstance afford- 
ing a presumption^ that the agreement was waived. As long as it 
exists, the equitable title exists ; and the enjoyment must be under 
it accordingly. 

The Plaintiff is* therefore entitled to a lease for the remainder of 
the term of thirty-one years ; and the Master must be directed to 
settle a lease. 

S££, anUj note 2 to Jordan v. Sawkuu^ 1 V. 402. 
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[1803, Mat 22.] 

Adjudigatior of bankruptcy on Saturday too late for the Gazette. On Monday 
another aolicilor, having notice, obtained a nmer9td£a» under the Greneral Order, 
2Ct]i June, 1793: both the bankruptcy ana the tupenedeas appeared in the 
Gazette on Tuesday. The npenedtas waa quashed; and n, procedendo issued. 

Supersedeas of a country Commission of bankruptcy, under the General Order, 
26th June, 1793, for want of notice of the adjudication, thou^ from the dis- 
tance impoasible by course of post, [p. 137.] 

A COMMISSION of Bankrupt issued on the first of May, against 
Benedict Paul Wagner. On Saturday the 15th of May the com- 
mission was opened ; and Wagner was declared a bankrupt ; but 
the commission was opened tod late to admit of advertisement in 
the Gazette of that evening. On Monday another Solicitor applied 
for a writ of Supersedeas under Lord Rosslyn's order (1) ; and on 
Tuesday the bankruptcy and also notice that the commission had 
been superseded, appeared in the Gazette* 

The petition prayed, that the writ of Supersedeas may be ordered 
to be quashed ; and Uiat a writ of Procedendo may issue. The 
affidavit of the Solicitor, who took out the commission, stated, that 
several of the creditors having expressed a wish, that the bankrupt's 
affairs might be settled by an assignment, the deponent endeavored 
to accomplish it : but on the day, on which the commission was 
opened, he was informed by the agent for a considerable creditor 
abroad, that he could not accept an assignment ; upon which the 
deponent proceeded to open the commission. He immediately sent 
the adjudication to the Solicitor, who afterwards applied for the iSti- 
persedeas ; and he has since informed the deponent, that after he 
knew the commission had been opened, and Wagner declared a 
bankrupt, he applied to George Paton ; and told him, that, as the 
bankrupt had not appeared in the Gazette, Paton might apply for 
another commission ; that he accordingly did so ; and on Monday 

(1) a6th June, 1793 ; 2 Cooke's Bank. Law, 8th edit by Mr. Roots, 264 ; anitj 
vol iL 190. 
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the Solicitor made the usual affidavit of his having searched the 
Gazettes ; and that he did not find, that Wagner had been declared 
a bankrupt. 

Mr. Cooke and Mr. Pemberton, in support of the petition, relied 
on the circumstances stated in the affidavit. 

Mr. Hart, contrOy insisted on the General Order ; and that it was 
not satisfied by the adjudication, till published in the Gazette. 

Lord Chancellor [Eldon]. — ^I consider this as a mere matter of 
practice. I do not like the practice of lying by, to see, whether a 
general assignment can be obtained. It may be very improper in 
many instances. But there is a positive order, giving fourteen days 
to proceed on the commission. In this instance the commissioners 
in fact adjudged this man a bankrupt. The creditor has a right to 
go on, unless some order of the Court stands in his way ; and the 
question is, whether there is any order standing in his way. If there 
were doubts as to the petitioning creditor's debt, or an apprehension, 
that this was a friendly commission, or, of a hurried choice of as- 
signees, those might be proper considerations. But it is not a cor- 
rect use of those considerations to take out another commission, as if 
the former had not been proceeded on, if it appears, that it had been 
proceeded on. The party might quarrel with the commission ; and 
petition against it : but upon none of those grounds can a Solicitor 
take out another commission, alleging, that the former was not pro- 
ceeded on ; if it was proceeded on within Lord Rosslyn's order. I 
cannot go the length of saying, the order is not satisfied till publica- 
tion in the Gazette. Suppose the adjudication was on Wednesday : 
it cannot be published till Saturday. When this Solicitor applied 
at the office on Monday, if he had stated, that he had been 
informed, * the party was declared a bankrupt on Satur- [* 137] 
day, though too late for the Gazette, till that fact was 
known, he would not have had a commission. 

The second Commission therefore cannot stand ; and the writ of 
Supersedeas must be quashed ; and the writ of Procedendo must 
issue (1). 

See, ante, note 1 to Ex parte Lekester, 6 V. 429. 

- ■ . ■ ■ y 

1) ,^nie. Ex parte Leicester, Ex parte Laulonj Ex parte Hardwicke, vol. vi. 
\ 434 ; £x paHt Freeman, 1 Yes. & Bea. 34. 

Ex parte Henderson, 2 Rose, 190 ; Coop. 227. 

In a country Commission the bankruptcy was declared on the 28th day ; but 
the distance was such, that by the course of the Post notice could not be jfiven 
at the Bankrupt Office until the second day after the 28th : on which day a Supers 
sedeas had issued previously. 

The Lord Chancellor dismissed a petition to quash the Supersedeas ; observing 
(according to Mr. Cooke's note) that there has been a practical exposition of the 
Order conformable to what has been done in this case : namely, that, unless 
notice of the declaration of hankrupky is sent to the office within the 14 or 28 
day^ the Supersedeas may issue ; and it may issue at any hour, however early, of 
the second day after the twenty-eighth. The only exception is Ex parte EQis : 
but there were particular circumstances, which must have influenced the judg- 
ment The question of practice is reduced simply to this, whether the Supersedeas 

VOL. VII. 7 
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HOWE V. EARL OF DARTMOUTH. . 
HOWE V. COUNTESS OF AYLESBURY. 

[1802, Mat 22.] 

General rule, that, where personal property is bequeathed for life with remain- 
den over, and not specifically, it is to be converted into the 3 per cents, sub- 
iect in the case of a real security to an im^uiry, whether it^will be for the 
oenefit of all parties ; and the tenant for life is entitled only upon that princi- 
ple (aJL 

Bequest of personal estate not held specific merely from being combined with a 
devise or land, ^. 138.] 

Every devise of land must of necessity be specific, whether in particular or gene- 
rsd terms (fr) ; otherwise as to personal property, [p. 147.1 

To exempt the personal estate from the debts there must oe declaration plain or 
manifest intention (c), [p. 149.] 

The Court will protect an executor in doing what it would order {d), Fp. 150.] 

The Court in laying out money in the funds does not attend to the difierence in 
the price of stock, [p. 151.] 

William Earl of StraiTord, by his will, dated the 25th of October, 
1774, gave to his wife Anne, Countess of Strafford, all his personal 
estate whatsoever (except the furniture of Wentworth Castle) for 
her lifo; subject to the following out-paynients and legacies. He 
also left to her all his houses, gardens, parks, and woods, and all his 
landed estates for her life ; and afterwards all his personal and land- 
ed estates to his eldest sister Lady Anne ConoUy, for her life ; and 

should not issue as of course, unless the Office is informed, that the Commis- 
sioners had dedartd the hcmkrupUy. There would be no end of giving in addition 
to the 28 days as much more time as the course of the Post would require ; which 
must vary according to the distance. 

The general words of the order " for want of prosecution'' are here interpreted, 
as they are always understood in practice, an eflbctua] prosecution to the declaiu- 
tion of bankruptcy ; and are not satisfied by the qualification of the Commission- 
ers, or any fartner proceeding, short of that declaration. 

(a) PoBl^ 151, note ; 2 Williams, Executors, (2d Am. ed.) 850, 851, 1000 ; 
Dvmts V. SaMy 4 Russ. 195; Aleock v. Sloptr, 2 Mylne & Keen, 699; Crawley v. 
Crawley, 7 Sim. 427; MUU v. MiUs, ib. 501. 

If the bequest to the tenant for life is specifie, the legatee in remainder is not 
entitled to have the property so converted, f^ineent v. ^etocomb, 1 Younge, 599 ; 
CoUini V. CdUns, 2 Mylne & Keen, 703 ; wlfeocfc v. Sloper, vbi supra ; SSthune v. 
Kennedy, 1 Mylne & Craig, 114. 

(fr) 2 Williams, Executors, (2d Am. ed.) 847, 848. 

(c) SUioens v. Grtgg, 10 Gill & John. 143; Ttsakr v. ffy#e, 3 Bland, 28; 
Garnet v. Macon, 2 Brock. 185 ; S.C(i Call, 208 ; MCamMl v. MCampbeU, 
5 Litt 97 ; 1 Story, Eq. Jur. § 571 ; Ancaster v. Mayer, 1 Bro. C. C. (Am. ed. 
1844) 460, 467, note (a) and cases cited ; Bos^en v. Rogers, 1 Paige, 188 ; Hoye v. 
Breufer, 3 Gill & John. 153 ; 4 Kent, (5th ed.) 4*20, 421, 422 ; Lupion v. Lujkon, 
2 John. Ch. 614; McKay v. Green, 3 John. Ch. 56; Livins^ston v. Mwfark, 3 
John. Ch. 312 ; l^rotui v. BameU, 3 Dana, 394 ; ScheomeHiom v. Barhydt, 9 Paige, 
29, 49; Chase v. Lockemum, 11 Gill & JohiL 185; Kidney v. Coussmaker, tmie, 
1 V. 436, note (a) ; Seaoer v. Lewis, 14 Mass. 83 ; Mams v. Bradcdt, 5 Metcalf^ 
280. 

(d) 2 Williams, K^ecutors, (2d Am. ed.) 1288, 1289 ; Franklin v. Friih, 3 Bra 
C. C. (Am. ed. 1844) 433, 434, and notes ; HvUhtson v. Hammond, ib. 147. . 
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then to the eldest son of George Byng, Esquire ; and afterwards to 
his second, third, or any later sons he may have by the testator's 
niece Mrs. Byng ; and then to the eldest son and other sons suc- 
cessively of the Earl of Buckingham by his niece Caroline : but all 
of them to be subject to the following out-payments and legacies. 
He left his wife the sum of 15,0007. to dispose of for ever as she 
pleases, and the value of 500/. in furniture in Weniworth Castle, of 
whatever sort she chooses ; else the whole furniture to be 
her's, if she meets with any difficulty in * this disposition. [* 138] 
He gave several legacies and annuities ; and declared, he 
would have all his debts paid ; and gave all his servants a year's 
wages. 

The testator died on the 10th of March, 1791. Anne, Countess 
of Strafford, died in his life, on the 9th of February 1785. Lady 
Anne Conolly filed a bill for an account of the personal estate, &c. 
. By a decree, made at the Rolls on the 17th of May 1793, the usual 
accounts were directed; and it was declared, that the Plaintiff 
would be entitled to the interest of the clear residue of the testator's 
personal estate during her life ; and an inquiry was directed, who 
were the next of kin of the testator at the time of his death. 

The Master's Report, dated the 7th of March, 1796, stated the 
account of the personal estate ; part of which consisted of the fol- 
lowing stocks and annuities, standing in the testator's name at his 
death : 

4320/. Bank Stock. 
9572/. per annum Long Annuities. 
7507. per annum Short Annuities. 

Under orders made in the cause the sums of 15,000/. and 4000/. 
had been paid in by the executors ; and laid out in 3 per cent. Con- 
solidated Bank Annuities. 

By a decretal order, made on the 7th of May, 1796, the balance 
of the personal estate in the hands of the executors, and of the in- 
terest, &c. was ordered to be paid into the Bank ; and that the ex- 
ecutors should transfer the 4320/. Bank Stock, the 9572/. per an- 
num Long Annuities, and 750/. per annum Short Annuities, to the 
Accountant General, in trust in the cause f and that the 
said funds, when so transferred, should be sold * with his [* 139] 
privity ; and that the money to arise by such sale should 
be laid out in the purchase of 3 per cent, annuities, in trust in the 
cause, subject to farther order ; and that the Master should appropri- 
ate a sufficient part of the said Bank Annuities, when purchased, to 
answer the growing payments of the several annuities ; and that as 
any of the annuitants should die, the funds appropriated respective- 
ly, should fall into the general residue ; with liberty to apply ; and 
it was ordered, that the interest of the residue of the said Bank 
Annuities after such appropriation, and also the interest and divi- 
dends of the said 4320/. Bank Stock, should be paid to the Plaintiff 
Lady Anne Conolly for her life ; and on her death any person or 
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persons entitled thereto were to be at liberty to apply ; and after pro- 
iriding for the costs out of the balance of the personal estate, and 
for the arrears of the annuities out of the sum of 20611. 6«. Id. the 
balance of the interest and dividends received by the executors, and 
ordered to be paid into the Bank, it was ordered, that the remainder 
should be paid to Lady Anne ConoUy ; add also, that 1846L 9s. Id. 
cash in the Bank, which had arisen from interest of the funds, in 
which part of the testator's personal estate had been invested, should 
be also paid to her ; and that the dividends of 24,6192. 4^. lOd. 3 
per cent. Bank Annuities, in which the sums received by the execu- 
tors from the personal estate had been invested, should from time to 
time be paid to her during her life ; and on her death any persons 
claiming to be entiUed were to be at liberty to apply ; and it was 
ordered, that the executors should get in the outstanding personal 
estate ; and that so much thereof as should consist of interest, 
should be paid to Lady Anne Conolly ; and so much as consisted 
of principal, should be paid into the Bank, subject to farther 

order. 
[* 140] *The Master's farther Report, dated the 10th of De- 
cember, 1796, stated, that the Bank Stock and the Long 
and Short Annuities had been sold ; and the produce laid out in 3 
per cent, annuities. 

Upon the death of the Plaintiff Lady Anne Conolly the suit was 
revived by her executors ; and the cause coming on before Lord 
Alvanley, then Master of the Rolls, for farther directions on the sub- 
sequent Report, it was insisted on the part of Mr. Byng, that Lady 
Anne Conolly had received for interest and dividends, accrued on 
the Bank Stock, and the Long and Short Annuities, and the prod- 
uce thereof laid out in Bank 3 per cent. Annuities, large sums more 
than she was entitled to, if those funds had been sold, as they ought 
to have been, immediately after the testator's decease, and the prod- 
uce invested in a permanent fund, viz. the 3 per cent. Consolidated 
Bank Annuities. The Master of the Rolls directed inquiries with 
reference to that question between the executors of Lady Anne Con- 
olly and Mr. Byng and the other parties interested in the residue of 
the personal estate ; with liberty to present a Petition to rehear the 
order of 1796, as to the payments thereby directed to be made to 
Lady Anne Conolly. 

The rehearing was argued before Lord Rosslyn : but no judgment 
was given. 

Mr. Mansfield, Mr. Lloyd, Mr. fF. Agar, Mr. fVingfield, Mr. 
Serjeant Palmer, Mr. Bell, and Mr. Richards, for different parties, 
in support of the Petition of Rehearing. — ^The tenant for life of 
such funds as Bank Annuities, carrying a higher interest, 
[* 141] and Long and Short Annuities, * wearing out rapidly, is 
not entitled to the enjoyment of them in specie ; but there 
is a standing rule of the Court for the benefit of all parties interest- 
ed, that those funds shall be laid out in the more equal fund, the 3 
per cents. No party ought to suffer by the circumstance, that what 
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ought to have been done, and what the Court would have directed 
to be done, immediately on the testator's death, was not done. The 
state of this question is that the late Lord Chancellor went out 
of office without having delivered any opinion upon the point ; and 
Lord Alvanley thought he could not decide against the ord^r of the 
Lord Chancellor. Supposing his Lordship to have been of opinion, 
that there was something particular in this will, upon the distinction 
between the gift of a general residue for life, with remainder over, 
and a specific bequest of this sort of property ; in which case it 
could not be sold, and the dividends follow of course from the death 
of the testator; even the rule, that takes place in general legacies, 
postponing the payment of interest to the end of a year from the 
death, not attaching upon it. But there is nothing specific in this 
will. This is a mere gift ot the residue of the personal estate for 
life, subject to the payment of debts, legacies and annuities. Under 
every such will the Court has always sold this sort of property ; if 
there was any wearing-out fund, not specifically given, or any fund, 
as to which the tenant for life had an advantage over those in re- 
mainder (1). This is to be found in every decree ; and is so famil- 
iar, that no report of such a case is to be met with in print. Cranch 
V. Cranch (2), Powell v. Cleaver (3), and other cases, have been 

ri) Qttwm V. Bott, anitj 89. 

(2) James Cranch by his will, dated the 22d of June, 1791, after several lega- 
cies to his children, ^ve the residue of hi» money, lands, tenements, goods, chat- 
tels^ or estates, to his wife for life, and after her death to be eqaSly divided 
among his children, who should be living ; and appointed his wife executrix. 

Decree for an account, such part as was already invested in govern- 
ment * securities was to be transferred to the Accountant Grenenl ; and [* 143] 
the executrix admitting, that 4943L ISf . 9d. 5 per cent Bank Annuities, 
was standing in her name, it was ordered, that tiie same should be transferred, 
dlLC. : and the dividends paid to her for life; with liber^ tD the Plaintiffs to apply 
at her decease. 

• The Master's report, dated the 11th of July, 1797, stated, that the [* 143] 
personal estate consisted also of leasehold premises. x 

By an order, dated the 24th of July, 1797, it was among other thin^ ordered, 
that the 5 per cent Bank Annuities imould be sold, and the money laid out in 3 
p«r cent Annuities; the interest to be naid to her for life ; with liberty to the par- 
ties interested in the residue after her death to apply. An inquiry was directed, 
whether it was for the benefit of tiie person entiued to the clear residue of the 
persona] estate to have the leasehold premises sold ? and if it would be for their 
oenefit, it was ordered, that they ^ould be sold ; and that the money should be 
laid out in the 3 oer cents. ; the dividends to be paid to her for life, with liber^ to 
apply after her aeath. 

(3) John Powell by his will, dated the 8th of Angost, 1775, devised all the 
manors and real estates to Cleaver and others for moety-nlne years, remainder to 
Arthur Roberts, and his first and other sons in tail ; remainder to William Rob- 
erts, and his first and other sons in tail male; remainders over; and he directed 
his trustees, whom he also appointed his executors, to lay out the residue of his 
personal estate in the purcl^e of lands, to be settled to tiie same uses. 

The bill was filed by the first tenant for life ; and the usual decree was made. 
By an order, dated the 21st of January, 1788, 5H2L 3f. 9dL Long Annuities, and 
30002. India Stock, standing in the testator's name at his decease, were directed 
to be sold, and the produce laid out in 3 per cent Annuities: and as to 33,6101. 
Bank 4 per cent Annuities, and 28,897/. Bank 5 per cent Annuities, an inquiiy 
was directed, whether the fiind of the testator's estats would be iaa bettisr cond^ 
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selected ; proving the invariable rule to sell Bank Stock, Long and 
Short Annuities, leases, &c., when the Court is informed by the 

record of the nature of the property. The consequence 
[* 143J is, the * residuary legatee is not entitled to any thing, till 

the debts and legacies are paid, and the residue ascertain* 
ed. An objection has frequently been made by an annuitant, when 
the executor has desired to pay the fund into Court, that it would 
stop the interest. But an executor makes those payments at his 
peril. The Court has sometimes ordered the interest to be paid to 
the tenant for life : but that must be considered to have been with- 
out prejudice. In the instance of a Short Annuity the tenant for 
life would wear out the thing. Some certain rule must be establish- 
ed. The rights of the parties must be the same, as if the testator 
had converted the property immediately before his death. That or 
some other definite time must be fixed by ttie Court. It cannot de- 
pend upon the account, the acting of the executor, &c. The pos- 
sibility of collusion between the tenant for life and the executor 
must be attended to. Suppose, the executor was himself tenant for 
life. 

Mr. Romilly and Mr. Trower^ for the Executors of Lady Anne 
Conolly, in support of the decree. — ^The first question is, whether 

Lady Anne Conolly was entitled to the annual produce of 
[* 144] the personal estate * at the death of the testator : if not, 

the next consideration is, whether, the executors having 
paid it to her, and particularly the dividends of the Bank Stock, 
those payments ought to be called back. 

The personal estate is given to her for life ispecifically. As this 
disposition is expressed, it is the same as if the testator had enumer- 
ated the particular articles, of which the personal estate consisted. 
He has not given his personal estate to his executors, in trust to sell, 
&c. and that what remains shall be given to those persons : but he 
has given the personal estate to them specifically ; as he has given 
the land. The Lord Chancellor considered, that there was nothing 
in the will, which made it necessary for the executor to convert this 
property into any other fund. For many purposes a bequest of all 
the personal estate is considered specific ; for instance, upon the 
question of exoneration, where there is a charge of debts. There 
is no doubt of the general rule : but this question does not depend 
upon it. In the case put by your Lordship, of a man having an an- 
nuity for the life of a A. and bequeathing his personal estate to A. 

tion by gelling the same, and investing the produce in 3 per cent Annuities ; and 
the Master certifying/ that it would, an order was nmde on the 21st of May, 1788, 
for the sale of those funds and investing the produce in the 3 per cents. 

Elizabeth Hoadley by her will bequeathed the residue of her personal estate to 
Dr. Ashe for life, and after his decease to be divided among his children, to the 
sons at the age of twenty-one, to the daughters at that age or marriage^ 

An order was made, that 11,800L Bank 5 per cent Annuities should be sold, 
and the produce laid out in the 3 per cents. 

Similar orders were made as to 5 per cent Annuifies, in Clumcey v. Rua^ Pep- 
pin V. LovewtUy and DattUy v. Ltakt ; and in Griffltht v. Grieve, as to 4 per cent 
Annuities ; and in BcarAdomon v. SduAty^ as to short Annuities. 
VOL. VII. "T* 
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for life, remainder to his son, there was a clear intention, that it 
should be sold. But suppose, he had expressly described the annu- 
ity : however absurd, it must be considered specific. If the only 
property was 401. a-year, barely sufficient for a maintenance, and 
clearly intended for that purpose, upon this principle the rule must 
extend to that case. The rule is founded in convenience : but there 
is no fixed principle, that executors are bound of necessity to make 
the conversion at the testator's death or any given time afterwards. 
The executor ought not to change a permanent fund producing a 
larger interest to another producing a smaller, if such .conversion 
is not required for the payment of debts. The habit is to do it, 
when the executor is called into this Court : not where he 
*is not called upon, and no question is raised. If he is [* 145] 
liable to question for not doing so, it must be upon the 
principle of Devastavit. The consequence will be, that there will 
be no possibility of executing a will without the direction of the 
Court, if, though not called upon by the remainder-man, he must do 
it at his own peril immediately. No given period has been ascer- 
tained, after which the remainder-man shall have a right to call upon 
him. The Court makes the conversion, but does not consider the 
executor as having done wrong in not havigg converted. No in- 
stance can be found, where it has come into Court several years after 
the death, and the executor has been charged. The period of the 
conversion in this instance at all events ought to be, not the time of 
the testator's death, but the year 1796, when the order was made ; 
for it was competent to them to call upon the executor at a prior 
time^ 

The second question is of considerable novelty ; as to what is to 
be done with the dividends received, particularly upon the Bank 
Stock. . With reference to the Bank Stock, as distinguished from 
the annuities, no case has established, that the executor had done 
wrong by paying to the tenant for life the interest of some perma- 
nent fund, though producing more than if the property was vested 
in the 3 per cents. ; and to make this party account for what she 
has received that proposition must be made out This must have 
often occurred. A considerable part of the property might have 
been out upon securities at 5 per cent. If the tenant for life, to 
whom the interest was paid by the executor, died insolvent, would 
that be a Devoitavit ? No such decree was ever made. Upon that 
hypothesis it would be necessary for the executor immediately to 
call in all the Securities, Bank Stock, India Stock, Mortgages, &c. 
and to invest the whole in the 3 per cents. 

* The Lord Chancellor [Eldon] desired the Counsel [* 146] 
in reply not to trouble himself upon the point, whether the 
bequest was specific, and to advert to the Bank Stock. 

Mr. Mansfieldf in reply. — ^In this -respect there is no difference 
between the Bank Stock and the Annuities. The price is perfectly 
accidental; and is never considered. The Court says, 1st, Bank 
Stock is the stock of a trading company, not a Government fund, 
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secured by the Legislatare. The former also produces a high divi- 
dend, and is therefore more liable to fluctuation and uncertainty. 
For these reasons this Court never sufiers those funds to remain ; 
which is considered hazardous, and to a certain extent wasteful. 
The tenant for life cannot have any more right to advantage in the 
shape of that large dividend than of long and short annuities. The 
Court goes farther ; ordering the conversion of 4 per cents, a Gov- 
ernment fund ; probably on the principle, that they are liable to be 
redeemed, and not so permanent a fund. With respect to refund- 
ing, these are trustees. Their conduct cannot afiect the rights ; and 
it happens, that there are dividends now due to Lady Anne Conolly 
in Court, which if the decision is against her, the executors have 
no objection to apply to the refunding, if it is to take place. If an 
executor had ignorantly and honestly made the payment, the Court 
would be unwilling to call upon him : but is there a doubt, that the 
person receiving the payments would be called on ? In a few years 
more these Short Annuities will expire. Suppose, the whole prop- 
erty was in these circumstances. It does not very frequently hap- 
pen, that any payment is made upon the residue before the inter- 
ference of the Court ; which prevents this accident. Several orders 
may however be found. In Holder v. Holder (I) an ac- 
[* 147] count was directed of all the excess, * that had been re- 
ceived of Short Annuities, beyond 4 per cent. 

Lord Chancellor, [Eldon]. — ^No question arises upon this will, 
except, whether this is a specific bequest of such personal estate as 
was the testator's at the time of his death. Lord Rosslyn is repre- 
sented to have had considerable doubt, whether it was not specific ; 
and if it is, I agree, not only Lady Anne Conolly up to the date of 
the decree, but afterwards, and Mr. Byng and the other persons in 
remainder, must take the specific produce of what is specifically 
given. But if it is so to be considered, the decree is not correct : 
considering the bequest specific to the date of that decree, and no 
longer. It is wrong therefore in any way. 

Upon the question, whether this is specific, it must be either upon 
the words describing the personal estate, or upon the construction 
of those words, coupled with the devise of all his landed estates. 
With respect to the latter, every devise of land, whether in particu- 
lar or general terms, must of necessity be specific from this circum- 
stance ; that a man can devise only what he has at the time of de- 
vising (2) (a). Upon that ground in a case at the Cockpit it was 
held, that a residuary devisee of land is as much a specific devisee 
as a particular devisee is. But it is quite difierent as to personal 
estate. The question must be, did he mean to dispose of what he 
had at the date of the will, or of that, which he should have at his 

(1) In ChaDceiy, May, 1789. 

(2) AfOe, voL ii. 427 ; pott, viii. 305, x. 605. 

(a) See upon this point 4 Kent (5th ed.) 510, 511 and note (d) ; Perry v. PMips, 
ctnfe, 1 V. 255, note (a) and cases cited ; Br}fdgt8 v. Duckue of ChanthSf anUy 
2 y. 417, note (d). 
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death ? If he meant the former, then every part of that identical per- 
sonal estate, which is disposed of between the date of the will and 
the death, is a legacy adeemed : pro tanto it is gone. If the question 
is, whether those subjects, to be acquired between the date of his 
will and his death, should pass, I cannot say, he did mean 
that. If not, it can only be specific * thus ; that the per- [* 148] 
sons to take the personal estate he should have at his deatli 
in different interests should enjoy it as he left it. Not one word of 
this will goes to that. It is given as all his. personal estate ; and the 
mode, in which he says it is to be enjoyed, is to one for life, and to 
the others afterwards. Then the Court says, it is to be construed 
' as to the perishable part, so that one shall take for life, and the 
others afterwards ; and unless the testator directs the mode so that 
it is to continue, as it was, the Court understands, that it shall be 
put in such a state, that the others may enjoy it after the decease of 
the first ; and the thing is quite equal ; for it might consist of a vast 
number of particulars: for instance, a personal annuity, not to com- 
mence in enjoyment till the expiration of twenty years from the 
death of the testator, payable upon a contingency perhaps. If in 
this case it is equitable, that Long or Short Annuities should be sold, 
to give every one an equal chance, the Court acts equally in the 
other case ; for those future interests are for the sake of the tenant 
for life to be converted into a present interest ; being sold immedi- 
ately, in order to yield an immediate interest to the tenant for life. 
As in the one case that, in which the tenant for life has too great an 
interest, is melted for the benefit of the rest, in the other that, of 
which, if it remained in specie, he might never receive any thing, is 
brought in ; and he has immediately the interest of its present worth. 

As to the annuities charged upon this estate, the tenant for life, 
if entided to the whole, would be properly paying out of the aggre- 
gate property the annuities. But it would be great injustice to those 
in remainder, if these capital sums were paid out of that part of the 
bulk of the property, which does not consist of perishable interests ; 
and were not to be thrown in proportion upon the perish- 
able * part. The ordinary rule of apportioning requires, [* 149] 
that in some degree a provision should be made out of 
those, the Short Annuities, if they remain, and not out of the 3 per 
cents only. 

The cases alluded to, where personal estate has been taken to be 
specifically given, do not apply. First, where a residuary legatee 
takes it as a specific gift, not subject to debts, the inference, that he 
is to take that personal estate, is not made in general cases upon the 
bequest of all the testator's personal estate, but upon the effect of 
that, connected with what arises out of other parts of the will, with 
r^ard to the intention to fix upon other funds charges, that would 
primarily fall upon that fund ; and that must be made out, not by 
conjectures, but by declaration plain, or manifest intention (1). 

(1) See anitj Gnw v. Minnethorpey vol. iii. 103; Harilof v. Hurley v. 540, and 
other cases there referred to, and in the note, iiL 106 ; potty viii. 905. 
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That is the principle^ upon which it is agreed these cases are to be 
construed; and the intention has never been considered manifest 
merely from a disposition of the personal estate in the same clause 
with land ; which must be 4aken to be specifically given. But those 
cases do not go the length, that, if the enjoyment is portioned out 
in life interests, with remainders over, it is specific. I am clearly of 
opinion therefore, that this is not a case, in which the personal estate 
is in this sense specifically given, with a direction, that it shall remain 
specifically such as it was at the testator's death ; and the purposes, 
for which it is ^ven, are those, for which it is admitted there is a 
general rule, that these perishable funds are to be converted in such 
a way as to produce capital, bearing interest. 

I was astonished, when that was doubted, from general recollec- 
tion. I had considered the practice to be, that the first 
[* 150] * moment the observation of the Court was drawn to the 
fact, the Court would not permit property to be laid out or 
to remain upon such funds under a direction to lay it out in Govern- 
ment securities ; but would immediately order it to be converted 
into that, which the Court deems for 4he execution of trusts a Gov- 
ernment security. I pass over what has been said as to real securi- 
ties, for there is a great difference between real securities, or Bank 
Stock, for instance, and Government securities. Bank Stock is as 
safe, I trust and believe, as any Government security : but it is not 
Government security ; and therefore this Court does not lay out, or 
leave, the property in Bank Stock ; and what the Court will decree 
it expects from trustees and executors. I will not state, what the 
Court would do, where executors had not made these conversions. 
That depends upon many circumstances. But I abide by Lord 
Kenyon's rule in the case .of Mr. Champion, an executor, before 
which time it was doubted, whether an executor could lay out the 
property in the 3 per cents. Lord Kenyon, who was a repository of 
valuable knowledge, produced a dictum of Lord Northington, that 
the Court would protect an executor in doing what it would order 
him to do. The Court in this case would order him to do that. It 
is not so in the case of a mortgage. The Court would not permit a 
real security to be called in without an inquiry, whether it would be 
for the benefit of every person ; and it is accident, that some part 
of the assets will produce more interest than a genuine trust security. 
In some instances there is little doubt, it may be not only for the 
benefit of the tenant for life, but for the substantial interest of the 
remainder-man that the property should not be shifted from a good 
real security. 

The question then is, whether the Court will change the fund, not 
as between the remainder-man and the executor, but in a 
[* 151] * question between the tenant for life and the remainder- 
man (a) ; and the question with the executor cannot well 

(a) See 1 Stoiy Eq. Jur. § 604, and note ; jPoZey v. BwntUy 1 Bro. C. C. (Aql 
ed. 1844) 279, and notes ; Cwenhoven v. ShdUri 3 Paige, 122, 132 ; 2 Williams, 
Executors, (2d Am. ed.) 850, 851, 1000. 
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arise, so as to be acted upon, till a failure by the tenant for life, or 
those, who represent him ; for the justice of the case, if the tenant 
for life had received so much, would be, that he should bring it back 
in case of the executor, who paid him. • If the rule is, that the fund 
shall not remain, it is impossible to say, the date of the decree shall 
decide. I do not like to put it upon the possibility of collusion : 
but that is not to be totally neglected ; for it may happen, that the 
executor himself may be the tenant for life ; and then he has an in- 
terest in delay. Of necessity there must be great delay, before 
there can be a final decree in a cause of great property ; and it may 
be very much protracted, where there is an interest. However, I do 
not put it upon that. But, if the principle is, that the Court, when 
its observation is thrown upon it, will order the conversion, it ought 
to be considered to all practicable purposes as converted, when it 
could be first converted. That is the genuine inference jfrom the 
other principle. If the Court has ever attended to the difficulties, 
often thrown before it, with regard to perishable property of other 
kinds, as leasehold estate ^l), &c. it never has as to stock. You 
can learn the price, at which it might be converted on any day ; and 
the moment the Court was ordered by the Legislature to lay out its 
funds in stock, it necessarily held, that for this purpose stock must 
always be considered of the same value. It is for the benefit of the 
creditor, that it should be thrown into a lasting fund ; and it is equal 
•to all the parties interested. As to Bank Stock, the Court has or- 
dered 4 per cents, and 5 per cents, to be sold and converted into 3 
per cents, upon tliis ground ; that, however likely or not, 
♦ that they may be redeemed, the Court looks at them as [* 152] 
a fund, that is not permanent, though it may remain for 
ever ; and considers, that from that quality there is an advantage to 
the present holder ; who gets more interest, because they are liable 
to be redeemed. I do not know, whether the reasoning is as just in 
practice as it is in theory. Property cannot be laid out by this Court 
in Bank Stock, in the execution of a trust to lay it out in Government 
securities ; for it is not a Government security? Converting that 
therefore the executors would have done what this Courts would have 
ordered ; and that falls under the same consideration ; and the ad- 

Formerly the remainder raan could call on the tenant for life for security of the 
fund. That practice has, however, been overruled. Foley v. BvrneU^ vh% supra; 
SuUon V. Craddodt, 1 Ired. £q. 134. 

' The practice now id as in the text, to have the property sold and converted into 
cash by the executor, and the proceeds safely invested. 2 Kent (5th ed.] 354, 
and note ; Evans v. Egkharl, 6 Gill & John. 171 ; De Peysier v. Clmdxning^ 
8 Paige, 295. 

But it seems, that security may still bo required, in a caj9e of real danger, that 
the property may be wasted, secreted or removed. See Mordmer v. Moffat^ 3 Hen. 
& Munf. 503 ; Gardner v. Harden, 2 M'Cord, Ch. 32 ; Smiih v. Daniel, ib. 143 ; 
Merrit v. /ofciwon, 1 Yerger, 71 ; Henderson v. Vaidx, 10 Yergcr, 30 ; Hudson v. 
fFadsioorthj 8 Conn. 348 ; Langieorthy v. ChadwUk, 13 ib. 42. When it is shown 
that the property is in danger in the hands of the first taker, the Court may require 
security at any time during the term of his possession. Homer v. Shdtonj 2 Met- 
calf, 194. See 2 Kent, (5th ed.) 353, 354. 

(1) Gibson V. BoU, anU, 89 ; Feams v. Young, post, vol. ix. 549. 
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vantage, if any, ought not to accrue to the tenant for life. The ac- 
count therefore must go as to that as well as the long and short an- 
nuities, from the time, at which it would have been converted, if the 
observation of the Court had been drawn to the fact, that the exec* 
utoVs were possessed of those funds. 

This petition of rehearing is therefore well founded (1). 

1. That every devise of land most, of necessity, be q)eciiic ; and, therefere, 
that no man can dispose of lands to which he has no title at the time of making 
such will : see, anU, note 3 to Brydgea v. The Dwhua qf Chandos, 2 V. 417. 

2. The fact that a testator has clrarged his real estates with incumbrances to 
which his personal estate is primarily liable, is not, of itself, a discharge of the 
personal estate ; the charge upon the real estate may have been intended to be 
only auxiliary, and not to be had reconrse to unless the personal estate proved in- 
sufficient ; see, anUf note to Kidney v. Cevssmaker, 1 Y. 436 ; and note 2 to Hcai^ 
iUon V. Iforley, 2 V. 68. 

8. An executor in trust, who has done^ without an order, what the Court would 
have ordered him to do, will be protected. Iknmknne v. PdUU^ 1 V. 343. 

4 That trust-money, which executors find placed out on good security, is not, 
as a universal rule, to be called in ; see, anfe, note 1 to SUweU v. Btrnard^ 6 V. 
520. . 

5. The funds in which the Court of Chancery generally directs investments to 
be made, are the 3 per cent. Bank annuities: Holland v. Jfughu^ 3 Meriv. 686; 
S. C. 16 Yes. 114; Ex parte CathorpCj 1 Cox, 182; but, in order to provide a 
maintenance for a lunatic, his whole property, if requisite, may be ordered to be 
laid out in the purchase of a government annuity for the life of the lunatic : Ex 
parte SUmard, 18 Yes. 285 ; for the leading object to which the great officer who 
administers the jurisdiction in lunacy should look, is the comfort of the lunatic 
himself, without any regard to expectants after his death : see, antty the notes to 
Ex parte CkumUy, 1 Y. 15& 

6. As to the arrangement of the respective interests of the tenaat for life, 
and the remainder^man, under a bequest of leasehold or perishable property, see 
Qibmm v. BoU, 7 Yes. 95; and Feama v. Foung, 9 Yes. 552. 

(1) Postj 193 ; HcUand v. Oighet, vol. zvL 111. 
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HILL V. SIMPSON. 
[Rolls.— 1801, June 15, 16; 1802, Mat 24.] 

Transfer by an executor, a clear miaapplicadon of assets, immediately alter the 
death, to secure a debt of the executor aod future advances, under circum- 
stances of grass negligence, though not direct fraud, set aside by genenl 
legatees (a). 

In many respects and for many purposes third persons may consider executors 
absolute owners (6), [p. 166.] 

Power of disposition generally incident to an executor (c), [p. 166.] 

John Smith by his will, dated the 18th of January, 1785, among 
other legacies, gave to Jane Pearson the sum of 200/. to be paid to 
her immediately, or as soon as possible on the death or marriage of 
his wife Elizabeth Smith ; and he left Charles Rushworth 50/., to be 
paid at the death of his said wife ; and he appointed John Lush and 
his said wife Elizabeth Smith, executors. The testator died on the 
23d of May, 1785 ; - and his widow and Lush proved the will. 
Lush died on the 26th of January, 1796; and on his 
death Elizabeth * Smith possessed herself of all the per- [* 153] 
sonal estate of her late husband. 

Elizabeth Smith by her will, made in 1790, directed all her debts, 
funeral expenses, and the expenses of the executors, to be paid ; and, 
subject thereto and to her late husband's will, she gave, devised, and 
bequeathed, all and every the moneys, real and personal estates, 
securities for money, goods, chattels, and all other her estate and 
eflfects, to her nephews Joseph Simpson, William Thorley, and Hen- 
ry Wright, and to the survivors and survivor of thein, their and his 
executors and administrators; upon trust to convey the freehold 

[a] Pecuniary and residuary legatees may question the validity of a fraudulent 
disposition of assets by the executor. 1 Story ^q. Jur. § 424, and note. 

It is only in cases of fraud and collusion, that the Court will follow assets in 
the hands of a purchaser. Field v. Sehkffelin, 7 John. Ch. 155, 156 ; 2 Stoiy £q. 
Jur. § 1138 ; 1 lb. § 580 ; 2 Williams, Executors, (2d Am. ed.) G73, 674. 

The mere knowledge of the purchaser that the property was asactE^ is not suffi- 
cient to make him responsible. Fidd v. StMtffdm, 7 John. Ch. 156. 

But if a person takes assets, knowing them to be such in extinguishment of a 
private debt of the executor, he will not be allowed to retain against creditors and 
legatees. Field v. Sddeffelin, 7 John. Ch. 157, 158 ; 2 Williams, Executors, (2d 
Am. ed.) 673, 674 ; Graff v. OuUeman, 5 Rand. 195 ; Dodmm v. iSunpmm, 2 ib. 
294. 

There is a decisive difference between taking assets for an antecedent debt and 
for money advanced at the time of the transfer. Peine v. Clarke 11 Serg. & R. 
388 ; Fidd v. SdUefftltn, 7 John. Ch. 159, 160. 

See farther as to fraudulent transfers of assets by executors and administrators, 
2 Story Eq. Jur. § 1257, 1 ib. § 422-424; Ram on Assets, p. 486, 487, ch.37, § 4; 
Didcenaon v. Lodger, ante^ 4 Y. 36, note {a). 

As to an agent pledging goods of his principal for his own debt, see De 
Boudund v. (hldsmuly ante, 5 V. 211, note (a), and cases cited. 

(6) See 1 Story Eq. Jur. § 579. 

(c) Knight V. Yarborovgh, 4 Rand. 566 ; JkPAliiUr v. Momigonury, 3 Hayw. 94 ; 
Bamer v. Pearsall, 3 John. Ch. 578 ; Andrew v. WriftUy^ 4 Bro. C. C. (Am. ed. 
18441 125, 138 and note ; 2 Story Eq Jnr. $ 422, 579 ; Ram on Assets, ch. 37, 
§ 2, p. 475, 476, 579, 58a 
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property, consisting of two messuages, to her two nephews John 
Simpson and James Simpson ; with remainder over to Joseph Simp- 
son ; and after giving some legacies she appointed Joseph Simpson, 
Thorley, and Wright, her executors. 

Elizabeth Smith died on the 5th of April 1797 ; leaving Joseph 
Simpson her heir at law ; who alone proved her will ; and possessed 
himself of her real and personal estates, and of part of the personal 
estate of John Smith. At her death there were standing in the 
name of John Smith'in tlie books of the Bank of England 50/. 5 per 
cent. Navy Annuities : 275/. 4 per cent. Consolidated Annuities : 
607. Short Annuities and 550/. 3 per cent. Reduced Annuities ; 
which funds Simpson transferred to MofTat and Co., his bankers, as 
a security for such sums as he then owed, or might afterwards owe 
them. In 1798 a commission of bankruptcy issued against him. 

Thomas Hill married Jane Pearson ; and they and Rush worth, 
who was then an infant, filed the bill against Simpson and Wright, 
Thorley being dead, and against the assignees and the bank- 
[*154] ers; praying, that it maybe * declared, that the funds 
transferred by Simpson to the bankers are liable to the leg- 
acies of the Plaintiffs, &c. 

The Defendants Moffatt and Co. by their answer stated, that 
about February 1794 the Defendant Simpson opened an account with 
them as bankers ; which continued till his bankruptcy ; in the course 
of which he drew a great number of bills on them ; and was always 
or for the most part in their debt on the balance of such account ; 
for which they repeatedly pressed him ; and frequently refused to 
accept and pay, his bills, until he remitted money to discharge or 
lessen such balance ; and informed him, they would not continue 
such account, unless he made remittances to answer his bills. On 
the nth of May 1797, he was indebted to them 3997. 18^. dd. be- 
sides other bills, which they had accepted for him, not then due ; 
and he called upon them ; and represented, that he was under the 
necessity of providing a very large sum of money immediately ; and 
requested them to advance it : and io induce them to do so offer- 
ed to transfer the funds mentioned in the bill as a security as well 
for the balance then due, as also what they should advance to him 
for his then occasions, and also all other sums, which they should at 
any time hereafter pay on his account ; and these Defendants hav- 
ing at the earnest solicitation of Simpson agreed to advance the mon- 
ey, which he had then immediate occasion for, he on the 11th of 
May 1797 transferred to them lOOZ. 3 per cent. Consolidated An- 
nuities, and the several sums of stock mentioned in the bill. The 
1007. 3 per cents, were then standing in the names of Lush and 
Elizabeth Smith ; and .all the other funds in the name of John Smith ; 
which the Defendants knew, by reason that at the request of Simpson 
they received the dividends under a power of attorney 
[* 155] granted by Elizabeth Smith; which * they always placed 
to the credit of Simpson's account with them. 

They denied, that they knew or suspected, that the funcfs were 
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not at the time of the transfer the absolute property of Simpson as 
executor or devisee of Elizabeth Smith ; or that they were part of 
the personal estate of John Smith : on the contrary they believed^ 
they were Simpson's own property ; and he represented to them, 
that he was absolutely entitled thereto, subject only to an annuity of 
S02. to Elizabeth Smith's sister during her life, and to a few very 
small legacies ; that he had full right to dispose thereof; and would 
have disposed but for the low price of the funds ; which he expected 
would rise. They also stated, that they did not know, any of the 
legacies of John Smith to the Plaintiffs or any other person were 
unpaid. The answer then set forth a letter from him to ihem, dated 
the 20th of April 1797 ; stating the death of Elizabeth Smith ; that 
she had left him the whole of her property, both real and personal, 
paying 20Z. a-year to her sister for life, then seventy-six years old, 
and a few very small legacies ; that he intended to be in London by 
the 28th ; supposing her will must be proved in London, on account 
of the money in the funds ; and stating his intention to produce tbe 
will to them, before he should do any thing, as being well assured, 
they would advise him for the best to save expense. 

The answer then stated, that in consequence or the said transfer, 
and upon tlie faith, credit, and validity thereof, the Defendants on 
the 13th of May 1797, paid bills and notes on accoqnt of Simpson 
to the amount of 6131. Is. 6d. then outstanding ; which they believe 
was the sum or part of it, which he was anxious to provide for. 
On the 16th of February, 1798, he gave the Defendants the follow- 
ing authority in writing : — 

♦"Messrs. Moffatt, Kensington, and Styan, London, [•I 56] 
16th February 1798.— Gentlemen, having some time back 
transferred into the name of your partner Mr. John Pooley Ken- 
sington sundry sums of different stocks and annuities as a security 
for any advances or engagements, which you might at that time have 
come under, or might at any future time come under, for me, I here- 
by authorize you to sell or otherwise dispose of the same, when- 
ever you may think proper, at my risk, and for my account ; and I 
will confirm and approve of the same ; and will, whenever required 
by you, execute a legal instrument to that effect. — Jgseph Simp" 
son. 

The answer farther stated, that upon the faith of the said transfer 
and security of the said funds the Defendants did after such transfer 
and on the credit thereof pay the bills of Simpson to a much greater 
amount, and suffered him to be in arrear to Defendants in a much 
larger balance than they had before done ; insomuch, that on the 
2lst of June, 1798, when Simpson became bankrupt, he was in- 
debted to Defendants on the balance of accounts in 1435Z. 195. 6d. 
They never had any other security ; except that Simpson and Eliz- 
abeth Smith executed a bond to them, dated the 22d of December, 
1795, for securing any balance, which might be due from Simpson 
in account between him and them, and the bills, drafts, and notes. 
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paid to them as his bankers ; and which, when received, they placed 
to the credit of his account with theoi. 

The answer was replied to ; but the Plaintiffs did not go into 
evidence. 

Mr. Cox and Mr. Fonblanque^ for the Plaintiffs : Mr. Stankyy for 
Defendants, in the same interest. — ^This is a question of 
[*157] dry law; whether executors •can pledge the fund they 
hold in that right for their own debt. Upon the answer 
of the bankers there is a distinct admission of the situation of Simp- 
son, before these funds came to him; that they repeatedly dis- 
honored his bills, until they got from him this security, evidently the 
only one he could give them : no real consideration passing. Can 
they then avail themselves of that, which was a clear misapplication 
of the assets ? It is now settled, particularly in the late case of 
Fair V. Newman (l)yin which the subject was much discussed, that 
goods, which come to a man as executor, are for many purposes 
distinguished from his own. It was therefore determined in that 
case by three Judges against the opinion of Buller, Justice, that the 
goods of the testator cannot be taken in execution for the debt of 
the executor. The point was very fully considered by Lord Ken- 
yon, whose experience in this Court made him competent to con- 
sider the cases on this subject decided in Equity ; which are very 
numerous. The decisions, that an executor may sell the assets, and 
the purchaser shall not be bound to see to the application of the 
money, may be laid out of the case. A direct application of the 
assets cannot be impeached : a power of sale being necessarily in- 
herent in the character of executor, in that case it would be enor- 
mous to bind the purchaser. This is not a sale, but a transfer by 
way of pledge, as a security for an antecedent debt, contracted be- 
fore these legacies were due, and also sums, for which they were 
then under acceptance, and such sums as they should advance. It 
has been also determined, that an executor may become the pur- 
chaser for his own use of the assets by discharging debts or lega- 
cies of equal amount. But in this instance it must be contended, 
that, though this executor has not made any such advance, yet as by 
possibility he might, therefore upon this transfer to them 
[• 158] * for a debt of his own, they are as much discharged from 
any obligation of inquiry into that fact, as if they were 
purchasers of these funds in the common course. 

First, to consider the general proposition. In the case of a pledge 
the person taking the pledge is bound to see to the account ; in 
other words, he takes it subject to the chance : the transaction not 
having in itself a direct appearance of the administration of the 
assets. No purpose of justice can be answered by establishing a 
rule the other way to the extent of a pledge. The power of sale is 
sufficient for the purpose ; as much as general convenience requires ; 
without going the length of establishing, that a person, to whom the 

(1) 4 Term Rep. R R. 621. 
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executor has pledged the assets, shall hold them discharged, on ac- 
count of the possibility, that be may have made advances. Cer« 
taiply that is not the natural way of dealing with assets ; particular- 
ly, if the pledge is for a debt antecedent to any interest of his in 
the estate. It has been determined, that an agent or factor with 
power to sell cannot pledge for his own debt : Patenan v. Ta$h (1). 
Daubigny v. Duioal (-2). De Bouckout v. Ooldmid (3). What is 
the power of the executor beyond that of the agent ? He is acting 
equally ex mandaio. The only cases favorable to such a doctrine 
are Nugent v. Gifford (4), and Mead v. Lord Orrery (5). The 
former is a short report in Atkyns ; and it may be doubtea, whether 
the law was laid down so generally as is there represented. From 
Stead V. Lard Orrery Lord Hardwicke does not appear to have 
considered Nugent v. Oiffardy which occurred shortly before as 
having decided the dry point so generally ; but gave his 
*^ opinion much at length; and evidently relied on the [*159] 
many particular circumstances, the recital of the mortgage, 
the concurrence of the executors, &c. ; plainly not satisfied, that it 
was a clear proposition, that the executor might dispose of the assets 
just as he thought fit. Even those cases make an exception of any 
thing like fraud ; and an application in a way, that cannot by pos- 
silnlity answer any of the purposes of the will, is prima fade evidence 
of fraud. There is reason to believe, that the point in Nugent v. 
Gifford was, whether the parties interested under the settlement 
had not that sort of specific lean, that controlled the general power 
of the executor. 

But these two cases by no means stand unimpeached. In Bonr 
ney v. Ridgard (6) Sir Thomas Sewell gave the relief these Plaintifis 
pray ; and Lord Kenyon upon a rehearing finally decided upon the 
length of time ; though from the importance of the points he gave 
his opinion upon them, and directly against Mead v. Lord Orrery ; 
observing, that all the cases except that are to be distinguished ; but 
not taking notice of Nugent v. Gifford. He admitted, that an 
executor may trust a person, whom the testator trusted (7) ; but 
said, if the transaction is for any improper purpose, it cannot stand. 
In addition to this very considerable^ authority the point was much 
considered by Lord Thurlow, in Scott v. Tykr; and though it was 
compromised as to that, it has always been understood, that Lord 
Thurlow's opinion was against the bankers (8). Andrew v. Wrig- 

^ (1)2 Sir. 1178. ~~~~ 
(2) 5 Term Rep. B. R. 606. 
iS) Ante, voir. Ull. 

(4) 1 Atk. 403; cited 2 Ves. 269. Stated from the Register Book by the Master 
of the Rolls, 4 Bro. C. C. 196, in Andrew v. ffrigl^. 

(5) 3 Atk. 235. 

(6) Stated 2 Bro. C. C. 438, in SeoU v. Tyler; and mow fully in Andrew v. 
Wrigley, 4 Bro. C. C. 125. tf r. Cox cited it from his own us. note, aince pnb- 
liahed, 1 Cox, 145. 

(7) Anie, Rowth y. Hotoell, vol. iii. 565. 

(8) This appeals to be correct by the Report since published from Lord Thur- 
low*a written judgment, 2 Dick. 712. 

VOL. vii. 8 
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ley (I) also, though the decision turned upon the length of time, 
^ows, Lord Alvanley was more inclined to follow Banney v. Ridgard 
than the cases before Lord Hardwicke. 

The reversal of the decree in Humble v. BiU (2) in the House of 
Lords, and Crane v. Drake (3), were considered as having deter- 
mined the law up to the time of Nugent v. Oifford. Elliot v. 
Merriman (4) is so full of specialties, and so completely depends 
upon the particular circumstances, that it cannot furnish a general 
rule. Can ii be* supposed, that the Court would in that case have 
resorted to the particular circumstances, if a general rule had been 
established in Nugent v. Criffordy only two years before? Lord 
Hardwicke's anxiety in the subsequent cases to select the special 
circumstances is perfectly inconsistent with the notion, that he had 
drawn any such general conclusion. In Tanner v. hie (5), bis 
Lordship anxiously disclaims any such general principle ; and puts 
it upon collusion. 

Next, upon the particular circumstances of this case, can these 
Bankers in any way be considered as having taken these funds in 
the due administration of the assets ? He first opened an account 
with them in 1794: they repeatedly dishonored his bills: they 
thought fit to rely only on his assertion, that he was entitled, subject * 
only to a few small legacies : they take a transfer from the name of 
the original testator John Smitli; to whose will the property is 
expressly made subject by the will of his widow ; the transaction 
taking place immediately upon her death; the will submitted to 
them by him with a view to their advice. The circumstances 
exclude the only inference, that could avail them, that 
[^ 161] he might have *^been a creditor upon the assets by pre- 
vious advances. Under such circumstances, approaching 
nearly to what Lord Hardwicke calls a contrivance for a Devastavit, 
notwithstanding the difierence between executors and trustees, all 
the consequences, that would attach upon the latter, will attach upon 
the executor and the persons dealing with him. 

Mr. Piggott and Mr. Trowery for the Defendants, the Bankers. — 
These Defendants have taken a transfer from the person having the 
legal right to make it. They are therefore legally entitled ; and can 
be dispossessed only by some clear, distinct, equity. The utmost 
extent of the expressions of Lord Kenyon and Lord Alvanley is, 
that the Plaintifis might have been relieved, if they had come in 
time. The cases, with some few exceptions, are cases of specific 
legatees; having an inchoate title; liable to be defeated only by 
debts. These Plaintiffs are mere pecuniary legatees, not having a 
charge on any specific fund. The death of the testator, under 
whom they claim, took place thirteen years before the bankruptcy, 

4 Bro. C. C. 125. 
2 Vera. 444; 1 Bra P. C. 71. 
2Vem.6ia 
(4j Barnard, Cb. Rea 78; 2 Atk. 41. 

(5)2Ve8.466. 
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that has produced this bill. It was perfectly competent to them to 
file a bill to have the fund secured. Upon the death of Mrs. Smith, 
in 1797, the estate was to be represented by another person ; and 
atill no bill was filed, nor upon the transfer, or the authority to sell, 
given in 1798: but upon the bankruptcy this attempt is made. 
Then, as the consideration, it is supposed, the advance could have 
no connection with the estate and the satisfaction of the demands 
upon it; that it was a desperate debt from this executor to the 
bankers. That is by no means the iair result of the answer. They 
paid the utmost value of this stock within two days after the trans- 
fer. It is true, they had supplied him with money ; he 
*owed them about 300/. ; and they took it, to secure that [* 162] 
debt, and to cover future advances ; and two days after 
they advance 600/.; and go on making payments, till the debt 
amounts to nearly 1500/., far exceeding the whole value of this 
stock. How then can it be called a security for a desperate debt 
without any real consideration passing ? In substance it is a sale 
for valuable consideration. The only occasion of his mentioning 
the will was to ask their advice upon the probate. It was not 
necessary for the bankers to see the will for the purpose they were 
then transacting : nor does the answer say, they did see it. Put 
the case of an executor expecting a rise of the funds in a week ; 
and therefore refraining from a sale ; and pledging the stock : has 
the person putting the money into his hands any means of knowing, 
how it is to be applied ; whether he has advanced more ; whether 
he wanted it for the purposes of the testator ? How can he travel 
into that ? Is it sufficient, that a third person some time afterwards 
says, he will show, it could not be wanted for the purposes of the 
testator; that all those purposes are satisfied? Upon such terms 
how can any one deal with safety as to property so circumstanced ? 
Consider the consequences, if no person can take from an executor 
a transfer of property in the funds, now grown of such magnitude, 
without being subject to be thus called upon. 

The case of a specific legatee is evidently distinct. The object 
of the executor is not to convert a specific l^acy, but to convert all 
the other assets into money. It is admitted, that if land is devised 
subject to a particular charge, the purchaser must see to the applica* 
tion : not, if it is subjected to debts generally. The former instance 
has no analogy to this ; the land being specifically chained by the 
testator. The final decision of Humble v. BiU, reversing 
• the decree of Sir Nathan Wright, for a great while was [* 163] 
not acknowledged as the Law of the Court ; and was dis- 
approved by Sir Joseph Jekyll, in Ewer v. Corbet (1), confirming 
Lord Hardwicke's opinion. From the great increase of personal 
property the inconvenience upon grounds of public policy of in- 
volving a purchaser in the accounts of the testator's estate must have 
been foreseen by those great men. But in Humble v. Bill there was 
- I I .... ^ ■ ■_ ■ ■ — — _ 

(I) 2 P. Will. 14a 
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not a general charge apon the personal or real estate, but exclusively 
upon that particular subject, a printing-office. That decision there- 
fore is nothing more than that a prior mortgage must be preferred to 
a second. But all these cases are answered by Nugent v. Gifford 
and Mead v. Lord Orrery : those cases certainly excepting positive 
and actual fraud. The later cases do not impeach Lord Hardwicke's 
general doctrine ; stating only, in Mead v. Lord Orrery it went too 
iar ; the pledge being for a debt, with which the testator's property 
had no connection. In Ewer v. Corbet any responsibility of the 
purchaser is utterly and unequivocally reprobated. In Farr v. Nevh' 
tnan the goods of the testator were remaining in specie in the pos- 
session of the executor ; a creditor of the testator pressing at the 
same time : two executions on the same day : the executor living in 
the testator's house ; and using his furniture and goods ; no third 
person intervening : no act done by him upon those goods, so in his 
possession. In Whale v. Booth (I), there cited, Lord Mansfield, 
who had assisted in all these cases before Lord Hardwicke, says, 
there is but one exception to the general rule, that an executor may 
dispose of the assets, and they cannot be followed ; the case of col- 
lusion ; which was the opinion of Lord Hardwicke and Sir Joseph 

Jekyll. In ISliot v. Merriman the bill was dismissed with 
[* 164] ^ costs in favor of the general power of an executoi; over the 

assets. In Farr v. iVetrman, BuUer, Justice, certainly over- 
ruled by the rest of the Court, states the proposition up to this ; that 
the property of the executor is absolute. He certainly has a property 
for paying the debts and legacies. The rule is founded in great 
good sense and policy. Trusts must be reposed ; and those claim- 
ing under the testator must trust the person he has trusted. Is the 
purchaser to seek out the legatee in any part of the world ? If the 
bankers had refused the transfer, he might have %old the stock, and 
brought them the money : saying, he should draw for it. Is this 
Court to decide upon such distinctions ; and could such a system of 
jurisdiction be endured in a commercial country ? The case must 
stand upon fraud. 

Mr. Cox, in reply. — ^The proposition, upon which this case rests, 
is, that, where the executor pledges the property for a debt of his 
own, that is prima fade evidence of collusion. The meaning of 
fraud in these cases is, where the party dealing with the executor, 
not in the usual course of administration, does not make particular 
inquiries, whether he has a right to deal in that particular manner. 
Farr v. Newman contradicts the assertion, that the property of the 
executor is absolute. It is so only for the purpose of the distribution 
of the assets. For that purpose certainly his power is very large ; 
but still confined to that. No laches can be imputed to the Plaintifis. 
It is said, a bill might have been filed to secure these legacies : but 
is that to be expected from a legatee of 200/. : the assets also stand- 
ing all this time in the name of the testator ; and no attempt to dis- 

(1) 4 Term Rep. B. R. G25, note. 
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pose of them ? The other Plaintiff was an infant ; and his legacy 
was not payable till the death of Mrs. Smith. As to the considera- 
tion, none was paid for the purposes of the estate ; and 
clearly the antecedent debt was part. * The subsequent [^ 165] 
advances were upon bills drawn antecedently : the offer to 
transfer being the day of the testatrix's interment. It is impossible, 
that the money so advanced could be for the purpose of being applied 
in the administration. The inference is, that there was no consid- 
eration for the purposes of the estate. The circumstance of dealing 
by way of mortgage is enough to raise suspicion. No danger to the 
public can flow from this precedent. As far as the executor deals 
so, that it can by possibility be taken as a fair, direct course of ad- 
ministration, let it stand. The objection is confined to transactions, 
that cannot be a fair, direct, administration. The circumstances of 
suspicion throw the proof on the Defendants. The answer to the 
objection of difficulty is, that they ought to have desired to see dis- 
charges from the legatees before the transfer. It was natural to file 
the bill, when they heard of the insolvency, not, while they had a 
chance of being paid. It is decisive, that this could not be in the 
direct administraticHi of the assets. 

May 2Ath. The Master op the Rolls, [Sir William Grant]. 
— ^The question is whether the Plaintiffs, legatees, can follow the assets 
in the hands of third persons, to whom the executor has transferred 
them. There is no evidence in the cause, but the answer. I cannot 
therefore infer any thing against the Defendants, which they do not 
admit ; for it was in the power of the Plaintiffs to procure an ex- 
plicit admission or denial of every fact, within the knowledge of the 
Defendants. I cannot assume, that they ever saw Mrs. Smith's will ; 
though Simpson says, he was to produce it to them ; for they do not 
say, they ever did see it Without doubt the Plaintiffs are entitled 
to a decree against the executor, now a bankrupt ; and his assignees 
are parties. 

* Several well known cases were referred to on both sides. [^ 1 66] 
The Defendants rely upon Nugent v. CHffordj Mead v. Lord 
Orrery, and fVhale v. Booths as establishing the absolute right of 
the executor to bind the assets by any disposition ; at least, where 
there is no actual fraud in the party taking under it. The other 
cases, Humble v. BiU, Crane v. Drake, Farr v. Netoman, Bonney v. 
Ridgardy and Andrew v. fVrigley, are relied on by the Plaintifls ; as 
showing, that there are limits to that rule ; which limits they con- 
tend are here transgressed. Though it is difficult to reconcile all the 
doctrine and dicta, that are to be found in the cases, the decisions 
do not appear to me to be inconsistent. It is true, that executors 
are in Equity mere trustees for the performance of the will ; yet in 
many respects and for many purposes third persons are entitled to 
consider them absolute owners. The mere circumstance, that they 
are executors, will not vitiate any transaction with them ; for the 
power of disposition is generally incident ; being frequently necessa- 
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ry ; and a stranger shall not be put to examine^ whether in the par- 
ticular instance that power has been discreetly exercised. But from 
the proposition, that a third person is not bound to look to the trust 
in every respect and for every purpose, does it follow, that, dealing 
with the executor for the assets, he may equally look upon him as 
absolute owner, and wholly overlook his character as trustee ; when 
he knows, the executor is applying the assets to a purpose wholly 
foreign to his trust ? No decision necessarily leads to such a conse- 
quence. 

In Nugent v. Oifford it appears from the Register's Book, as 
stated (1) in Andrew v. fVrigletfy though not in the Report in At- 
kyns, that the testator died two years before the executor 
[^ 167] and residuary l^ateemade the * assignment, that was im- 
peached. At least therefore there was room to suppose, 
that the executor might in that period by advances on account of 
the trust have entitled himself to reimbursement out of the assets : 
but even so explained, the late Master of the Rolls would not go 
farther than to say, that case might be rightly determined ; and 
in Scott V. Tykfj Lord Thurlow said (2), it was difficult to recon- 
cile it with Crane v. Drake. In Mead v. Lord Orrery Lord Hard- 
wicke, instead of stating shortly and generally, that an executor has 
the absolute right to dispose, as he pleases, of the testator's property, 
enters into all the' circumstances, to show, that in that case the as- 
signment ought to stand ; that it was made several years after the 
testator's death ; that it was not the case of a sole executor dispos- 
ing for his own benefit, but of three executors, two not interested, 
one a residuary legatee ; that, as he was one of the executors, and 
in his banking shop the money affairs were transacted, he might 
have been, as he was recited to be, the sole owner of the mortgage: 
he might be a creditor for that sum by advances made by him : or it 
might have been released and assigned to him by the other execu- 
tors, as his share of the residuary estate. Under all those circum- 
stances perhaps it would have been hard to have deprived the as- 
signee of the benefit ; and yet Lord Kenyon in Bonney v. Ridgard, 
with an accurate note (3) of which I have been favored by Mr. Cox, 
declared his dissent from that case ; and declared, he should have 
given the opposite decision ; and yet there was nothing like express 
fraud ; and no motive for it, in order to obtain that assignment ; for 
Mead the younger was not indebted ; but was only to give security 
for what might come to him afterwards as receiver ; and he used 
the mortgage for that purpose. It was indifferent to them, 
[* 168] whether they had that or any * other security. But Lord 
Kenyon says, that, if there is either express or implied 
fraud, the purchaser is bound. In Whale v. Booths though that 
case seems over-niled by Farr v. NetDman, stress was laid upon the 
circumstance, that the testator had been dead three years; and 



(8)1 



(1) 4 Bra C C. 135, 126. 
2 Bro. C. C. 477. 
Since pablished, 1 Cox, 145. 
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Lord Mansfield says, ** if the execatora paid all demands, as in that 
time they might have done, the assets belong to them." 

Those three cases for the Defendants are in some degree impeach- 
ed in subsequent decisions. But, supposing they were not impeach- 
ed, there is nothing in any of them excluding the possibility of the 
executor having acquired on the execution of the trust, a right to 
appropriate to himself the assets. But in this instance tfie assign- 
ment was made in less than a month after the death of Mrs. Smith. 
There is not therefore the least ground for the presumption of right 
acquired to the assets of Mr. or Mrs. Smith by payments made in 
that short interval on account of either estate. It is not pretended, 
it was to satisfy any claim on either estate ; for the express purpose 
appears to have been to secure a debt of his own, which he already 
owed to the bankers, and other advances they were to make by 
taking up bills of his, then actually outstanding. They had distinct 
notice therefore, that the money was not to be applied to any demand 
upon either estate ; but the assets were to be wholly applied to the 
private purpose of the executor. Allowing every case to remain un- 
disturbed, does it follow from any, that an executor in the first 
month after the testator's death can apply the assets in payment of 
his own debt ; and that a creditor is perfectly safe in so receiving 
and applying them, provided he abstains from looking at the will ; 
which would show the existence of unsatisfied demands ? I am for 
the moment keeping out of sight the representation made 
by Simpson ; and supposing the question to ^ be, whether [* 169] 
an executor may thus deal and be dealt with ; and it is 
clear, no rule of justice permits, or of convenience requires, that he 
should have this unbounded power. Though it may be dangerous 
at all to restrain the power of purchasing from him, what inconven- 
ience can there be in holding, that the assets, known to be such, 
should not be applied in any case for the executor^s debt, unless the 
creditor could be first satisfied of his right ? It may be essential, 
that the executor should have the power to sell the assets : but it is 
not essential, that he should have the power to pay his own creditor ; 
and it is not just, that one man's property should be applied to the 
payment of another man's debt. 

But the question is, not, whether the rule is now to be made more 
strict, but whether general justice and convenience require it to be 
relaxed beyond all former precedent. I should hesitate to go so far 
as other cases have gone : but this would go much farther than any. 
If the second point in Scoii v. Tyler had received the decision, 
which it was generally supposed would have been given (1), it would 
be an authority far beyond what these Plaintiffs want ; for in that 
case the executrix had disposed of the River Lee Bonds four years 
after the death of the testator. The bankers swore, they knevir 
nothing of the will ; and they believed the bonds her own property, 

(1) It has since appeared, that, though that point ended in a^ compromise, Lord 
Thorlow had fonned his judgment npon it against the bankers. See 9 Dick. 724. 
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not that of the testator. If that case had been decided against the 
bankers, it would have furnished a stronger authority thto is neces- 
sary for these Plaintiffs. 

Hitherto I have supposed the executor pretending on other au- 
thority than as executor ; and that the other Defendants relied sole- 
ly upon his authority in that character. But the truth is, 
[^ 170] it was not upon his legal * authority as executor that they 
relied : but they proceeded, as they state, upon the faith 
of his representation ; by which they were induced to believe, that 
the property he assigned to them was actually his own ; as the testa- 
trix had left him every thing, subject only to 202. a year, and a few 
small legacies. This representation is partly true, partly false. He 
was her residuary legatee ; and it is taken for granted on all sides, 
that she had a right to dispose of this property : but he was subject 
to something nlore than 202. a year, and some trifling legacies, viz. 
the claims under her husband's will. This they would have seen, if 
they had looked at her will instead of taking his representation. 
They would have seen, that he had no right to assign the stock, till 
the claims under that will were satisfied ; and that some of those 
claims were unsatisfied. Common prudence required, that they 
should look at the will, and not take the debtor's word as to his right 
under it. If they neglect that, and take the chance of his speaking 
the truth, they must incur the hazard of his falsehood. The rights 
of third persons must not be affected by their negligence. I do not 
impute to them direct fraud : but they acted rashly, incautiously, and 
without the common attention used in the ordinary course of busi- 
ness ; the reference in the will of Mrs. Smith to the will of her hus- 
band making it the same, as i( a legatee of her own was disappointed 
by this. It was gross negligence not to look at the will, under 
which alone a title could be given to them. It was not necessary to 
use any exertion to obtain information, but merely not to shut their 
eyes against the information, which without extraordinary neglect 
they could not avoid receiving. No transaction with executors can 
be rendered unsafe by holding, that assets transferred under such 
circumstances may be followed. 

For the Defendants it is objected, that the Plaintiffs were guilty 
of laches in not taking steps to secure their legacies in the 
[^171] *^life of Mrs. Smith. But one was an infant, when the 
bill was filed ; and his legacy was not payable till her 
death ; and though the Plaintiff Hill might have filed a bill, it was 
not gross negligence not to do so for so small an object. There 
was no reason to think the fund was in danger; and upon in- 
quiry she would have found stock sufiicient left to answer her lega- 
cy. Upon the whole I am of opinion, these funds are liable to an- 
swer the Plaintiff's demands (1). 

1. That, under many circumstances, third persons have a right to consider 
executors as having the absolute disposal, for Uieir own use, of their testator's 

(1) PoU, Tmflor v. ifotdfcm, vol viiL 209; M*Leod v. Drwmmnd, ziv. 353; 
xvii. 153. 
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■arcts, and to deal with them aa absolute ownera, provided the transaction be 
tainted by no fraudulent concert; see, ante, the note to Dickefuon v. Lochfer, 4 
V. 36. But an execution under which the ^oods of a testator are, by permission 
of his executors, taken for a debt of their own, is not, at all eventi in equity, tan- 
tamount to a purchase by the creditors of the executors, or to an alienation of the 
ffoods made regularly by the executors. M^Leod v, Dnunmondy 17 Vea. 165-168* 
ff, however, the creditors or legatees of the testator will lie bv, and not assert 
their rigfatB, it is reasonable for third persona to conclude that ail the demanda on 
the testator'a eatate are aatiafied ; and if that were the caae, the property would be 
in the executora ; and it would be very inconvenient that an execution ahould be 
overhauled, at the auit of a par^ to whoae lachea and neglect alone it waa owing 
that the aaid execution waa auffered to be completed. Farr v. AVtmnon, 4 T. R. 
615. In auch a caae, the lapae of time will be extremely material ; and if, by the 
forbearance of a tardy claimant to make hia demand in reaaonable time, a third 
peraon has been induced to give credit to an executor, upon the faith that the 
chattels which have been allowed, for a great length of time, to remain in hia 
hands, are hia own property ; ahould the creditor, who haa been ao led to advance 
hia nione^, take out an execution for the debt againat the executor, a Court dT 
£quity will not reatrain him, by injunction, from obtaining aatiafaction by means 
of aucb execution: Aw v. JRoy, Coop. 367. 

2. The deciaion of tae principal caae waa highly euk^ized by Lord Ezakioe, in 
LowUier v. ItftalAer, 13 Ves. 104. 



SHAFTOE V. SHAFTOIL 

[1802, Mat 8, 94.] 

Writ of Ai; exeof Begm iaanea in the caae of alimony; but only for auma actually 

due and coetB (a). 

Mr. Leach, for the Plaintiff^ moved for a writ of Nt exeat 
Remo. 

Sy the affidavit of the Plaintiff in support of the motion it ap- 
peared, that the Plaintiff was suing the Defendant, her husblAd, in 
the Ecclesiastical Court for a divorce ; and had obtained a sentence 
upon appeal to the Delegaies, assigning a Proctor for the Defendant 
to appear absolutely, with costs ; which were taxed at 2161. 1 U. 
Id. ; and a MoniUon was served upon him for the costs. She was 
proceeding in the suit ; but had not yet obtained iJimony. The 
affidavit farther stated, that deponent hath been informed, and be- 
lieves that to defeat her in such suit the Defendant threatens and 
intends that, as soon as he shall be excommunicated, which will be 
the next proceeding, he will make over his property to his son, and 
quit the kingdom ; and has declared, the Plaintiff shall never have 
any thing he can deprive her of. 

Mr. Leach, in support of the Motion. — ^This is not within the or- 
dinary jurisdiction, upon equitable rights : but the case of ^ .^a] 
a suit for this purpose, alimony, is the * only exception. ^ -' 

(a) See on this aubject, CogUar v. CogUar^ mile, 1 V« d4, 95, note (a); humll v. 
Aihitf, anU, 5 V. 96, note (a), 98, note (a); 3 Stoiy Eii. Juc § ]471---§ 1473; 1 
Baibour, Ch.Pr.h.3,«h.d,§4,pi 692. 
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In Read v. Read (I) it does not appear, upon what ground the 
motion was. refused : but it is to be collected from the argument, 
that the jurisdiction was properly to be exercised ; or the wife would 
be without redress. In Sir Jerome Smithson's Case (2) the writ 
was granted. In another case (3) this is stated to be tne only ex* 
ception. In Roebuck t. Roebuck (4) a wife had obtained a sentence 
in a cause for adultery, establishing her innocence. Alimony was 
decreed to her in 1785. Afterwards she appealed ; not conceiving 
the alimony sufficient. Pending that appeal she filed a bill for a 
writ of Ne exeat Regno : her husband threatening to leave the king- 
dom, to avoid paying the alimony already decreed and the increase ; 
and the writ was marked for 600/. The only difference of that case 
is, that a certain sum was ascertained for alimony. That case does 
not appear to have been noticed in Coglar v. Coglar (5) ; where 
Lord Thurlow wcis struck with the difficulty, for what sum the writ 
should be marked. 

Lord Chancellor [Eldon]. — ^In the ordinary case the Court 
never marks the writ for more than is due. Certainly the case of 
alimony is stated as a case of exception : but it is wrong, that, be- 
fore that decree is made, this Court is to take it for granted, that 
there will be a decree for alimony and separation, and to shut up 
the husband pending that suit for any sum it shall name, lest there 
should be such a decree. Suppose, the Plaintiff should miscarry in 
her suit, after this writ has issued ; what recompense can be made 

to him ? If the suit has effect, the difficulty is, for whpt 
[• 173] sum to mark the writ. The ground, that the • Plaintiff 

would be without remedy, will not do ; for that would ap- 
ply to a judgment at Law, where the man cannot be taken in exe- 
cution. 

The motion stood over ; and in the interval the Lord Chancel- 
lor was informed, that the Plaintiff had obtained a sentence in the 
Ecclesiastical Court for a gross sum. 

May 24rA. The Lord Chancellor [Eldon] said, upon con- 
sideration of the cases, the Plaintiff might take the writ of Ne exeat 
Regno for the sums actually due, namely, 776Z. II5. 1<2. His Lord- 
ship added, that he was more influenced by authority than princi- 
pie (6). 

See, anUy also the note to Sedgwick v. WaUdns^ 1 V. 49, the note to Co^to* v. 
CogUvTy 1 V. 91, and the notes to De Carriert y. De CaUmne^ 4 V. 577, for a snm- 
mary of the general doctrines established with respect to writs of ne exeat, 

(1) 1 Ch. Cas. 115. 
2 1 2 Vent 345. 
|3 Anon. 2 Atk. 210. 

4) This case was cited from the Registei's Book, R 1787, fo. 7. See Bea. 
M ex. Regnoy 2d edit p. 42, and the note, 40. 
(5| .^bi/e, vol. i. 94; see the notes, 95; and iv. 592. 
(6) See the next case. 



1803.] DAWB09 V. DAW80N. 173 

DAWSON V. DAWSON. 

[1803, March 9.] 

W &IT of M exad Regno isBues in tho caBe of alimonj ; bnt only for rams actually 

due ; namely, arrears and costs (a). 
Analogy between the writ of A*e txeai R^pM and bail (b\ [p. 174.] 

Mr. Cooke moved for a writ of Ne exeat Regno against the De- 
fendant ; against whom the Plaintiff had obtained a decree in the 
Ecclesiastical Court for alimony. 

Lord Chancellor [Eldon]. — ^The writ in all these cases must 
be marked for the sum due. There is not any instance (1), and 
obviously there cannot be any, in which the writ has been marked 
for the value of the annuity given for alimony. If the Plaintiff 
was assignee of a bond, that would be due on the 1st of July, he 
could not have the writ on the 30ih of June ; for the money must 
be due (2^. It was a strong thing to apply this writ to 
alimony : but it has been ^ done. This writ however [* 174} 
never has been granted in this Court, except where the 
debt was due, and, if it was at Law, bail could be had (3). I recol 
lect an instance of a bond due the 1st of January, and the creditoi 
gave time to the 1st of July. He applied in the last week in Jun< 
for the writ ; and Lord Thurlow refused it. In a late instance (4] 
search was made ; and no case could be found authorizing me tc 
mark the writ for more than the sums actually due. 

The sum of 48/. being due for arrears, and 88/. for costs, the 
writ was marked for those sums (5). 

See the references given m the last preceding note. 

{a) Shqftoe v. Shaftoe, anU^ 171, and references in note {a). 
ihS Rustdl ▼. AMy^ canity 5 V. 96, note (a\ and cases there cited. 
(1) As to Rotkvdt v. RMh%tdty mentioned in the preceding case, see Mr. 
Beames's Ai er. Rtgnoy 42 ; and the note, 40. 
(2).4n/e,voLvLS34. 

(3) JRtiMetf V. Mdiyy anie^ vol. v. 96. 

(4) Skufiot V. Shapot, the preceding case. 

(5) See CoA v. jSCaoie, ait(e, voL vl 283 ; and the notes, L 95; iv. 592. Bea. 
A'e ex. Regno^ 42, 3, and the note, 40. 
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MOODY V. MATTHEWS. 
[1801, JuLT 8 ; Dkc. 2. 1802, Mat 25.] 

Grant of an annaitv for life out of tithes leased for years, with coyenant for far- 
ther assurance. The lessee afterwards renewed the lease; married ; and died. 
Her husband administered ; and renewed with bis own money. The annuity 
is a charge upon the renewed term, generally ; and the grantee is not bound to 
contribute to the expense of renewal (ol 

Husband may forfeit or dispose of his wife's chattel real during her life: if he does 
not, it survives to her : if he survives, it goes absolutely to him (h\ [p. 183.] 

Many obligations, which do not survive against the husband after coverture (e), 
[p. I8;il 

By indentures, dated the Ist of January, 1774, Mary Price in 
consideration of 300/. sold to John Moody and his assigns for his 
natural life an annuity of 25Z. out of and from all the tithes arising, 
renewing, &c. within the several townships, hamlets, fields, &c, in 
the parish of Llanfain Talliayarne, in the county of Denbigh, with 
all the glebe lands, oblations, d^c. rents and profits, whatsoever, due 
to the Dean of St Asaph within the said townships, Slc payable 
quarterly ; with power of entry on de&ult of payment for forty 
days ; and Mary Price covenanted to pay the annuity ; and that the 
said tithes and premises should be, remain and continue, subject to 
the payment of the said annuity for and during the life of 
[* 175] * Moody. She also executed a bond and warrant of at- 
torney ; and a memorial was duly registered. 

The tithes, out of which this annuity was made payable, were 
held by Mary Price under a lease granted by the Dean of St. Asaph, 
dated the 10th of January, 1771, for twenty-one years. After the 
sale of the annuity she surrendered the lease ; and procured a new 
lease of the tithes, dated the 10th of January, 1778, for the farther 
term of seven years ; which by assignment, dated the 23d of Feb- 
ruary, 1778, she made a security by way of inortgage for 300Z. bor- 
rowed from Thomas Ruddock. In November 1779, she married 
John Matthews ; and on the 7th of November, 1780, she died. 
Her husband took out letters of administration ; and in June 1781 
he paid oflf Ruddock's mortgage. Matthews continued to pay the 
Plaintiff's annuity till the 25th of June, 1798 ; having surrendered ; 
and taken a new lease in his own name for the farther term of seven 

(a) In reference to the rule of contribution for renewaU, in case of different 
interests in an estate, see MghHngaU v. Lawtmij 1 Bro. C. C. (Am. ed. 1844), 
440-444, notes; Pickering v. VawUs. ib. 197-199, notea; ffhik v. ffhiU. anU^ 
4 V. 24 ; S. C. 5 V. 554. 

(h) See 3 Kent, (5th ed.), 134 ; BaUy v. Duncan, 4 Monro, 260; Meriwether v. 
BookeTj 5 Litt 256 ; Clancy, Rights of Women, b. 1, ch. 1, p. 9, 10, (Ist Am. ed.) 

(c) It is a strict rule of law, which throws upon the husband during coverture, 
all the obligations of the wife ; and by the same rule of law, he is dischareed 
after the coverture ceases, by the death of the wife. 2 Kent, (5th edX 144 ; 
Phalan V. Hwmal, 2 M'Cord, Ch. 430; TM v. Botjd, 4 CaU, 453. See ffUher^ 
tpoon V. Dvho9t, 1 Bai. Bq. 166. 
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years, dated the lOlh of January, 1785 ; and having renewed after- 
wards in 1792 and 1799, for seven years ea^h time, paying a fine. 

The bill was filed against Matthews ; praying an account of the 
personal estate of his wife, and of the arrears of the annuity ; that 
the Plaintifi* may be pat in possession of the tithes ; or that a receiver 
may be appointed ; and that the Plaintifi* may be declared entitled 
to have the lease renewed from time to time out of the estate of 
Mary Matthews, for the better securing the annuity. 

The Defendant by his answer stated, that at the time of his mar- 
riage he did not know of the existence of the annuity. He ten- 
dered the arrears to the 10th of January, 1799; when the interest 
of his late wife under her renewal would, have expired ; 
and as to the remaining interest in ^ the lease insisted, \^ 176] 
that he was beneficially entitled ; having renewed with his • 
own money. 

Mr. Richards and Mr. Healdy for the PlaintiflF compared this to 
the case of a mortgagee ; who might renew ; and add the expense 
to his principal and interest They^cited L%idcin v. Ruihman (1), 
and Kempton v. Packman (2) : a widow entitled to a leasehold 
estate, renewable for lives, renewed at her own cost. After her 
death the question arose between her representative, and the repre- 
sentative of her son, entitled to the reversion ; and it was decreed, 
that on payment of all the costs of the renewal by the representa- 
tive of the son to the representative of the mother, the representa- 
tive of the son was entitled to hold the renewed lease. They con- 
tended, that this holds iii all cases, where the representative takes 
upon himself to renew. 

Mr. RomiUy and Mr. Thomtony for the Defendant insisted, that 
all the cases alluded to are clear cases of Cestui que trusty coming 
against a trustee, who had enlarged the term ; upon which there 
can be no doubt ; but this is a most unnatural construction of a cov- 
enant for farther assurance ; that at least the Plaintiff must pay all 
the fines paid by the Defendant, with interest to be computed upon 
all those fines ; also what he has paid in respect of the mortgage, 
both principal and interest. 

The Master of the Rolls [Sir William Grant]. — ^Upon the 
principal questjon I have no difficulty in giving the decree. This 
is a grant of an annuity out of tithes. The grantor professes to 
make it for the life of the grantee. It is very clear therefore, that 
as long as she has any interest in these tithes, if only for five years, 
the Plaintiff is entitled during his life to a security upon 
* that interest. It might have been a question upon the [f 177] 
covenant for farther assurance, whether she could have 
been compelled to renew : but haying renewed, the annuity is a 
charge upon the tithes. Upon her death her husband took the 
tithes, not as administrator, but by survivorship: but still he took 
■ ■»■..■> • ; . I . ■ ■ 

(1) Finch, 992. 

(2) At the Rolls, 1790. 
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them in right of his wife. In that right he has the opportunity of 
renewing. He has all her rights and interest ; but with distinct no- 
tice of the charge.' It is just the same as if it was renewed by her ; 
he acquiring all his right through her ; and taking that interest from 
her with notice of the chaiige he is equitably affected. So far I am 
with the Plaintiff; for it is impossible by her act, putting in new 
names, to change the right of the annuitant. The Defendant had 
no idea of that ; yet the annuitant had ceased to have a right in 
that lease ; for that was gone. The equity goes much farther than 
as it is shaped by the Defendant ; for if he cannot rid himself of the 
charge during the life of the wife, it will remain. 

The next consideration arises upon his acting, not as administra- 
tor, but as proprietor ; for such he is ; having made the renewal 
with his own money ; and I have a good deal of doubt, how that 
equity stands. If he had permitted the lease to expire in 1799, 
that would have been an injury to the annuitant. As to the grantor, 
she was absolutely bound to pay the annuity. Whenever therefore 
she renewed, she could not demand from the creditor any compensa- 
tion for the expense of keeping on foot the security. But here a 
person renews, who was not bound to pay the annuity ; who has no 
connection with the annuitant ; and is only bound to pay the an- 
nuity as administrator of his wife, as far as she had assets. There 
is no other obligation upon him. It is deserving consideration, 
whether that does not make a difference in the obligation ; 
P 178] and though it is true, Mrs. Price would *have been un- 
der that obligation, whether in the case of a mere stranger, 
who, when the renewal is made, must give the party the benefit of 
it, that must be without any contribution. If any thing, it must be, 
not the whole, but a proportion only of the benefit derived from the 
renewal ; that is, as 25/. is to .the whole. I wish you therefore to 
consider that on both sides ; whether you can find any thing to re- 
solve that doubt, which at present occurs to me. 

1801, Dec. 2d. — ^The cause was again spoken to. 

Mr. Richards and Mr. Heald, for the Plaintiff. — ^This Equity at- 
tached down to 1799 ; and then the Defendant taking a renewal, it 
remains. This interest, though not strictly a tenant-right, is like it ; 
and has a value in this Court. It is assets. The Defendant must 
therefore take the lease subject to the Equity, which belonged to it 
in the hands of his^wife ; in whose right he takes it. It cannot be 
compared to the case of a stranger, coming in at the end of the 
lease, or by a concurrent lease, without privity. If this doubt pre- 
vails, it will be impossible to make mortgages, and raise portions, 
upon this sort of property. Suppose a mortgage of such an interest, 
and then a sale : the venclee is a stranger, more than this husband : 
but if at the end of the lease he renews, he cannot possibly take it 
discharged from the mortgage. It will be said, he takes it knowing 
of the mortgage. This Defendant knew of this beyond all ques- 
tion ; having paid it so long. He cannot be put in a better situation 
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than a purchaser of the term. In the case of a term, charged with 
portions, would the Court permit the eldest son to suffer the term 
to run out ? Suppose, he takes a renewal ; would the Court say, 
the chaige is ^[ood to the end of the term in the life of the tenant 
for life, but not as against the tenant in tail, having the 
absolute * interest? This annuity is beyond all question [* 179] 
an incumbrance ; and the property is bound by it as much 
as by a mortgage. Why should there be an end of the incum- 
brance, because the term would have ceased, if not renewed ? At 
all events the husband cannot take the property in a better condi- 
tion than the wife ; and if the incumbrancer had called for 'a re- 
newal, she could not have resisted it. The Court must have inter- 
fered, to prevent her from letting it run out ; making the contract 
totally fruitless. 

No case is to be found like this. Those, which are to be met 
with, are, where a person having a partial interest, an executor or 
mortgagee, shall not be permitted to renew, and take the. benefit to 
himself. The distinction of those cases is, that the mortgagee, &c. 
has a partial interest in it ; and as to the remainder is trustee for the 
old lessee or the creditors. HoU v. Holt (1) and Raw v. Chiches- 
ter (2) establish, that, where there is a tenant-right, the Court will 
not permit the representative to renew for his own benefit. This 
Defendant had not any interest previously to his marriage. With 
respect to the objection, that the wife died without assets to renew, 
notwithstanding that circumstance, this purchaser for valuable con- 
sideration is entitled to relief ; which cannot depend upon the cir- 
cumstance, whether there are assets, or not. The only difference is, 
that in the one case there must have been a contribution, in the 
other not. Maxwell v. Ashe (3). 

Mr. RomUly and Mr. Thatntoriy for the Defendant. — ^There are 
two questions; 1st, Whether the Defendant ought to be 
compelled to pay the annuity after the 10th * of Janu- [* 180] 
ary, 1799 : 2dly, which was the point, on which the Court 
felt a difficulty, whether, if the Annuity is to be paid, there ought 
not to be a contribution. This Defendant in respect of this lease 
stands as a purchaser ; and the case of executors and trustees 
is wholly inapplicable. They cannot deal with the property for their 
own benefit ; but must take as trustees. Persons having a limited 
interest are not to avail themselves of the situation, in which they 
are placed by the testator, having a tenant-right, to procure a much 
larger interest than the testator intended at the expense of those, to 
whom he intended that lai^r interest. The grant of the annuity 
is out of the tithes merely ; not mentioning the lease. The point 
of notice is, whether he had notice, when he became the purchaser ; 
not depending upon payment to this time in his own wrong. He 

(1) 1 Ch. Cas. 19a 

(2) 1 Bro. C. C. 198, n. 

(3) 1 Bro. C. C. 444, rt. 
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Btands, not only upon bis marital right, but also as standing in the 
place of the mortgagee, paid off by him. He takes the lease in his 
own right as husband : and the Court cannot compel him to renew, 
because in another character, as administrator, he takes assets. The 
only cases to be found are those of tenant for life and remainder- 
man ; the principle of which is now well understood (1). The dif- 
ficulty in those cases was to ascertain the proportion of the fine, be- 
fore the interest was known ; which was generally by a reference to 
the Master. There has been no difficulty, where it has been exact- 
ly known, what interest the parties took in the lease ; as where the 
tenant for life renewed ; and himself out-lived the term : having 
had the whole benefit he must pay the whole fine. So, where the 
tenant for life dying before the commencement of the renewed 
. term, the remainder-man has the whole benefit, the latter must pay 
the whole fine. 

If during the term granted in 1778, the Plaintiff had 
[* 181] been called upon to pay any part * of the eipense of re- 
newal, he would probably have refused ; saying, it would 
be for the benefit of the remainder-man, not of himself. But in 
the event, that has happened, it is clear, that if all these renewals 
had not been made, the Plaintiff could have had no benefit whatso- 
ever. The justice of the case then is, if the Plaintiff desires to 
have the benefit, that out of the profits the fines and interest upon 
them should be paid ; as in the case of a mortgage ; for till then there 
is no clear fund. When that is discharged, the Plaintiff will be en- 
titled to the arrears of his annuity. The first incumbrance upon the 
renewed lease, commencing on the expiration of the old term, is the 
fines and interest : the next the arrears of the annuity ; and then 
the Defendant is entitled to the interest in the renewed lease for 
his own benefit. That is the only decree, to which the Plaintiff is 
entitled. It may probably be necessary to renew again, before the 
incumbrances are discharged ; and in that case provision must be 
made I for that before the annuity. The Defendant insists, that 
by his marriage and the death of his wife he became entitled to 
this leasehold interest for his own benefit, subject to the charge creat- 
ed by the wife prior to the marriage, so far as the extent of her in- 
terest would make him subject to it ; which cannot be carried farther 
after her death than to charge her estate in the hands of her repre- 
sentative. Beyond that he acquired this interest in the estate for his 
own benefit. The annuitant might have compelled Mrs. Matthews 
to renew, or, it may be admitted, her representative to the extent of 
the assets ; but has not a right beyond that to call upon the husband. 
Mr. Richards, in reply. — What he takes in right of his wife he 
takes in a manner as purchaser, but subject to the incumbrances ; 
though he had no notice at the time of his marriage. The 
[* 182] Court would not have * compelled the executor to renew, 
if he had not assets ; but would have put the incumbrancer 

(1) .^Rle, WhiU y. White, vol. iv. S4. 
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in a condition to renew, if he chose ; and to add the expense to his 
incumbrance. Since White v. White (1) the rule is, that the tenant 
for life pays only the interest. This is an incumbrance anterior to 
all the estates. There can be no distinction between this incum- 
brance and the mortgage. The dry question is, whether the hus- 
band takes the property in a different condition from that, in which 
it stood in his wife. Though this is not to be considered as the case 
of executor or administrator, those cases show the principle ; that a 
person taking in right of and through another shall take subject 
to the incumbrances. The instance of a person having a partial in- 
terest also applies strongly. Shall this Defendant, having taken a 
partial interest in right of his wife, enlarge that interest without 
making the property equally liable to the incumbrances? Bearing 
the two characters of administrator to his wife, and surviving hus- 
band, in which character he renewed does not appear. The tenant- 
right makes a strong part of the case. It is not strictly a right ; but 
a fair expectation, of value ; and on which a price is always set : a 
preference given by the lessor. If the lessee had disposed of the 
lease by will, or conveyed it voluntarily, the person to whom it was 
bequeathed, or the assignee, would have been bound by the equity. 
Can the right of Survivorship amount to more ? If liable during 
the coverture, he wai. liable afterwards, taking by act of law. There 
can be no arrangement of contribution here. The Defendant think- 
ing it worth his while to renew takes it subject to all the equity, 
with which it was clothed in the hands of his wife. As to the 
mortgage paid off by the Defendant, this annuity is an incumbrance 
prior to that mortgage. 

•Master op the Rolls (Sir William Grant]. — ^The [• 183] 
result of my examination of this case is to entertain more 
doubt than I had, even upon the first question. The lease having 
been in fact renewed, I thought, upon some terms it must be liabte 
to the Plaintiff: and that the difficulty would be how to arrange the 
terms. Upon the result of the case I have been brought a good 
deal to doubt ajs to the right of the Plaintiff at all ; for all the cases 
are cases of representatives, persons having no right but from that 
capacity, or their'situation, as having limited interests. There may 
be very considerable distinctions between that case and this. The 
husband may forfeit or dispose of the interest during her life. If 
he does neither, it survives to the wife. If he survives, it goes ab- 
solutely to him. The question is, how be takes it ; and whether 
subject to all the equities. There are many obligations, which do 
not survive against the husband after the coverture. There is no 
case resembling this ; or, from which any principle can be deduced, 
having a strict analogy ; and I am not at all aided by the case of 
representatives. 

1802, May 25th. The Master of the Rolls having stated 

(1) Ante,yolW.2i; v. 554 ; /Nwf, iz. 551 
VOL. VII. 9 



183 MOODT V.^ICATTHSWS. [1801-2. 

the case, and observed, that the covenants entered into on the grant 
of this annuity were in effect a covenant for farther assurance, pro- 
ceeded thus : 

The Defendant contends, that all he was bound to was to pay the 
annuity during the term, the lease had to run, when he acquired it 
in right of his wife ; insisting that he now holds it in his own right, 
discharged of the annuity : or that, if liable^ at least the Plaintiff is 
bound to contribute to the expense of renewal. If she had contin- 
ued unmarried, there can be no doubt, the annuity would 
[* 184] * be as much a charge upon the renewed, as upon the orig- 
inal, lease : indeed she would have been bound to keep 
up the lease on account of the annuity. The Plaintiff acquired an 
interest in the lease for his life : not in present existence a lease to 
last so long, but with a capacity to be extended by renewals ; and 
the charge would always attach upon each renewed lease : the grant- 
or being bound to keep it up for his benefit. Her husband could 
derive no other interest in her right than she had. The lease and 
right of renewal could pass to him only in the same plight and con- 
dition as she held them ; and therefore subject to every equity, that 
would attach upon her. The husband taking by marital right is not 
esteemed a purchaser for valuable consideration. He stands pre- 
cisely in the place of his wife. That is laid down in Fitzgerald v. 
Lord Fawonberg (1), by the Lord Chancellor, the Master of the 
Rolls, and Lord Chief Baron Reynolds. Notice is therefore imma- 
terial. The husband's obligatbn to renew is different from that of 
the wife. After the dissolution of the marriage he is not bound by 
her personal covenants: but when the lease is renewed, the equity 
attaches upon it ; for the renewed lease is considered in equity the 
same lease (a). 

The Plaintiff is not bound to contribute to the fines of renewal. 
That would be to make him pay the consideration twice. The case 
of Maxwell v. Ashey at the Rolls, 17th December, 1752, in a note (2) 
to Nightingale v. Lawson (3), which I have Jooked at in the Regis- 
ter's Book, is decisive. That case was this : 
Joyce James gave to the Plaintiff, her niece, an annuity of 1 00/., 
payable half-yearly without any deduction, for her life, out 
[* 185] of tithes, held for lives of the Bishop of * London. One 
life had dropped : the testatrix was herself another ; and 
Mrs. Ashe, the executrix and devisee subject to the annuity, was the 
third. After the death of the testatrix two new lives were added. 
Mrs. Ashe at first insisted, that she was not bound to pay the annu- 
ity, unless the annuitant would contribute to the expense of adding, 
those two lives. Afterwards however she did not insist upon that 
claim. Mrs. Ashe died. At her death there was completely an end 

(1) Fitzg. 207, 

(a) See Piduring v. VowUs, 1 Bro, C. C. (Am. ed.) 1844\. 197-199, and notes ; 
MghivnsraU v. Lawsouj ib. 440, 444, notes ; Mr. Hovenders note (t\ po^, 186. 

(2) 1 Bro.C.C.444. 

(3) 1 Bro. C. C. 440 
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of all the lives, that existed previously to the gift of the annuity. The 
children of Mrs. Ashe, lo whom she devised, refused any .longer to 
pay the annuity ; insisting, that there was an end of the lease : or 
at least, that they were not bound to pay, unless Mrs. Maxwell, the 
annuitant, would contribute to the expense of ihp former renewals. 
She filed her bill ; insisting, she was not bound to contribute ; that, 
on the contrary they were boundto fill up the lives, that had dropped, 
for her benefit. The Court declared, the annuity was a charge upon 
the renewed lease. 

In that case, as in this, the lease in being at the time the annuity 
was created was wholly expired ; and it was there contended by the 
devisees, as it is here by the husband, that they had then a right, 
having renewed with their own money, to consider the lease as their 
own, and as discharged from the annuity ; which ought to continue 
only during the continuance of the original hves« There is no dif- 
ference between the cases, except this, in favor of the present Plain- 
tiff; that he is a purchaser of this annuity for valuable consideration, 
and against a person, who, as I have observed, is not considered in 
the light of a purchaser for valuable consideration, but as a mere 
volunteer. In that case the question was between two volunteers ; 
and it was held there, that the annuity was not extinct by 
the extinction of the old * lives ; and the annuitant was [* 186] 
not bound to contribute to the renewal. 

Upon the authority of that case, and the principles I have before 
stated, declare, that the annuity claimed by the Plaintiff is a charge 
upon the renewed lease of these tithes : and that the arrears must 
be paid, and the annuity must continue to be paid, out of the profits 
of that lease. 

1. As a general rule, a renewed lease will in Equity (and at law likewise to 
some intents, CoUett v. Hooper^ 13 Ves. 260) be considered as a grafl upon the 
original lease, and subject to the same trusts, however short a time the or^nal 
lease may have had to nm afler it came into the hands of the party who has ob- 
tained a renewal. Jama v. Dean, 11 Ves. 998; iS. C. 15 Ves. 240; Mtdvarty v. 
DiUon, 1 Ball & Beat 419. The principle upon which this rule is founded has 
been said to be, tliat whenever a mortgagee, trustee/or tenant for life, gets an ad- 
vantage, eitiierby being in possession, or behind tlie back of the mortgagor, cestui 
(fut intat, or remainder-man, he ought not to retain it for his own benefit, but hold 
It in trust JVesbiit v. Tredennickj 1 Ball & Beat 40. It seems quite clear, how- 
ever, the principle is not confined to ^e instances just stated, but extends to those 
where, as in the principal case, a lease charged with an annuity falls into the 
hands of a volunteer, who renews the same. And the nile, that a renewed lease 
is always subject to the trusts and limitations of the old lease, will affect a pur- 
chaser of such renewed lease, who had notice, provided relief be sought against 
him without mat laches. Parker v. Brooke, 9 Ves. 587 ; Senhouse v. Iktiie, 
Ambl. 288. Nor is any distinction to be made, as to this matter, between rever- 
* sionary le^es, which are not to commence till the regular expiration of the orig- 
inal lease, and renewed leases, which are to commence immediately, in conse- 
quence of a surrender of the old lease. Parker v. Brooke, vbi supra ; Foster v. 
Marriott, Ambl. G68; Owen v. mUiams, Ambl. 734. Indeed, with a possible 
exception in favor of a purchaser for valuable consideration, without notice, it 
seems to be a universal rule, that no one who is in possession of a lease, or a 
particular interest in a lease, which lease is affected with any sort of equity in 
ochalf of third persons, can renew the same for his own use only ; but that such 
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renewal most be considered as a graft upon the old etocL Pkkem^ ▼. VowUm^ 
1 Brown, 196; RuOmoMm com, 2 Fieem. 13; Rawt v. ChidMler^ AmbL 719; 
Aftfufotrv. 7^Ae,2Ba]l&Beat205; FcaOurshndiaugh v. Fenwiek, 17 Ve^t^lh 

2. Still, where an old lease, Imd every trust affecting the same, is absolutely 
expired ; when there is neither any remnant of the old lease, n6r any tenant-right 
of renewal upon which a new lease could be considered as a mft ; there could be 
no ground for prohibiting any one (even a person who had held a situation of trust 
or confidence with respect to the old leasej from treating for a new and indepen- 
dent lease, for his own exclusive benefit: tnere would, in such a case, be nothing 
upon which a fiduciary character could attach. Stokes v. CZc^e, CoUes. P. CL 
193. And, during the continuance of a lease, amr one, even a trustee of the 
leasehold interest, may purchase the reversion in ree on his own sole account: 
for, though it is obvious that, by such purchase, the cestui que trutt of the existing 
lease will be deprived of his chance of a renewal, yet it haiB been held impossible 
to consider a purchase of the inheritance as a graft upon leasehold or life interests, 
however highly a Court of Equity might be disposed to disapprove the transac- 
tion. RandaU v. Rusidly 3 Meriv. 197; Hardman v. JbAnson, 3 Meriv. 352; 
Abrm v. Le JVaoe, 3 Atk. 3a 

3. In mndow v. Tighe, 2 Ball & Beat 206, and in ShMa v. Both, 2 Ball & 
Beat 554, Lord Manners, Chancellor of Ireland, held, that annuitants, whose an- 
nuities were charged by will upon leasehold property, were bound to contribute 
to the renewal of fines, in proportion to their interest in the said property. But, 
in both these cases, the annuitants and the parties to whom the term on which the 
annuities were charged was be<|ueathed, appeared to have been equally the object of 
the testator's bounty : those decisions, therefore, are not inconsistent with MaaoMtt v. 
Athtj (cited in the principal case) where a legatee, to whom an annuity was be- 
queathed payable wUhoutany deducHon, was notneld bound to contribute towards re- 
newals ; and still less do they class with the determination of tlie principal case itself 
where the annuitant was not a legatee or volunteer, but a hfniafidt purchaser for 
a valuable consideration. 

4. If a mortgage of an estate, held by lease for lives, be taken without a cov- 
enant on the part of the mortgagor, that he will procure the liveii to be filled up 
as they drop off, he cannot be compelled to do so : but the mortgagee may add the 
expense of renewals to the principal of the mortgage, and it wifl carry interest 
A similar principle seems applicable to any other description of incumbrancers 
upon such property. Laeon v. JHerfms, 3 Atk. 4 ; HamUUm v. Deimy^ 1 Ball dc 
Beat 202. 

5. As to the rule by which the rate of contribution towards renewal fines is now 
proportioned to the respective interests of the parties, see, anU. the note to WhUt 
V. Wkae, 4 V. 24. 
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CHAMBERS v. MINCHIN. 

[1801, JA2f. 28 ; 1802, Mat 26, 28.] 

One execcilor and tmstee charged ander the circumstances with a loss occasioned 

by joining in the sale of stock ; the other having received all the money and 

absconded (a). 
General rule, mat executors joining in a receipt are all chargeable: in the case of 

trustees only the person receiving the money. The reason of the distinction (6 V 

[p. 198.1 
The Lord Chancellor disapprored the rriaxation in favor of executors of that rule, 

[p. loa] 

LucT Russell by her will gave and bequeathed to William Min- 
chin and William Green the << sum of 2400/., in the 5 per cent. 
Consolidated Bank Annuities ; " in trust in the first place to pay the 
interest and proceeds of one moiety unto and between her cousins 
Jane Snook and Elizabeth Clarke in equal proportions during their 

{a) Where an executor by his negligence suffers his co-executor to receive and 
waste the estate, when be has the means of preventing it, by proper care, he is 
liable to the heirs and next of kin for the estate thus wasted Clark v. Clarky 8 
Puffe, 15a 

The true rule on this subject is, that where, by the act of one executor, any part 
of the estate comes to the minds of hia co-executor, the former will be answerable 
for the latter in the same manner as for a stranger whom he had enabled to receive 
it Mmmm v. Mmmm, 2 Hill, Cb. S98; Monell v. Mondl, 5 John. Ch. 283; 2 
Story, Eq. Jur. § 1283, § 1284: Damt v. Sjpvtrimg, 1 Rnss. 6l My. 66; 2 Wil- 
liams, Executors, (2d Am. ed.), 1293, 1294 ; SUmtft .^fpeai, 2 Pennsylv. 419. 

Two executors sold out stock, and the produce was received by one ; the other 
was held responsible for its misapplication, but was entitled to an inquiry, whether 
any part had been applied in discnarge of claims against the testator. WiXLiamB 
T. Nixwiy 2 Beavan, 472. 

If an executor be merely passive by not obstructing his co-executor from getting 
assets into his hands, in a case free from negligence or laches, the former is not 
responsible. Lanrford v. Qaaeoynt^ 11 Ves. 335. See farther on this subject, 
Lawir v. Iftnn, 4 Deeaus. 65 ; Hwe^ v. Bbtfteman, anU^ 4 V. 596, note (a) and 
the cases referred to ; Sadkr v. Hohhs, 2 Bro. C. C. (Am. ed. 1844) 114-118, and 
cases in the notes ; SeurHdd v. Hotcts^ 3 ib. 90-95, and notes ; 2 Story, Eo. 
Jur. § 1280-I284{i, and tiie learned discussion of the liability of trustees ana 
executors, for the acts and receipts of their co-trustees and co-executors, in the 
notes ; Baam v. Bacon^ anU^ 5 V. 331, and notes ; 2 Williams, Executors, (2d 
Am. ed.) 1295, 1296-1304 ; Hanbunj v. Kirkiand, 3 Sim. 265. 

One executor is not responsible for the separate acts of his co-executor. Evaru 
y. Evans, 1 Desaus. S20 ; Knox v. Picket, 4 Desaus. 92 ; Sidherland v. Brushy 7 
John. Ch. 22; Lawrence v. Lawrence, Ldtt Sel. Ca. 123 ; OfMUru v. WriM, 1 
Dev. & 3at 336 ; Money v. Cwrdon, 1 Cheves, Ch. 181 ; (yNM v. Ihthert, 
C. W.Dud. Ea.30; WtUusm Y.MaiiUmd, lIred.Eq.93; ffUliam v. AtrDii, 2 
Beavan, 472 ; lAHlthaka v.' Gascome, 3 Bro. C. C. 74 ; Boack v. HMard^ Litt 
Sel. Ca. 235 ; 2 Williams, Executors. (2d Am. ed.) 1292, 1293. 

(h) The joining in a receipt, though not absolutely necessary, is not oondusioe 
against an executor, any more than afainst a trustee. The true inquiry in these 
cases is, whether the money received was under the control of both executors. 
The joining in a receipt is evidence of that control, though not conclusive. 
OMitree v. Wri^, 1 Dev. & Bat 341 ; JIf JVbv^f Appeal, 4 Rawle, 157 ; 2 Wil- 
liams, Executors, (2d Am. ed.) 1301-1304. 

But if two trustees, executors, or guardians, join in a receipt for money, it ia 
presumptive evidence!, that the money came equally into the possession or under 
the control of both ; and there must oe direct and positive prclof to rebut the pre* 
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joint lives ; and upon the death of either of them then to pay the 
whole interest of the said moiety to the survivor during her life ; 
and to pay the interest and proceeds of the other moiety " of the 
said sum of 2500/." unto John Chambers, until such time as his 
daughters Ann, Jane, Elizabeth, and Lucy, Chambers respectively 
attain their ages of twenty-one years ; and from and after the de- 
cease of the survivor of them, the said Jane Snook and Elizabeth 
Clarke, the testatrix gave and bequeathed the interest of the said 
other moiety in like manner unto John Chambers, until his said 
daughters shall respectively attain their ages of twenty-one ; and 
when and as each of them shall attain such age, directed, that a pro- 
portionate part of the said " moiety of 2400/. " shall be transferred 
into the name of each of them on attaining such age respeciivcly ; 
and upon the death of the survivor of them, the said Jane 
[• 187] Snook and * Elizabeth Clarke (provided they shall have 
attained such age as aforesaid) then a proportionate part 
also of the other moiety to be in like manner transferred to each of 
them respectively on their attaining such age, as aforesaid ; and in 
case of the death of either of the daughters of John Chambers be- 
fore the age of twenty-one, the testatrix directed, that the share of 
her or them so dying shall go to and be equally divided amongst the 
survivors on attaining their respective ages of twenty-one years, as 
aforesaid. 

The testatrix then gave to John Chambers the sum of 50/. for 
mourning for himself and children, and several specific and pecunia- 
ry legacies ; and gave all the rest and residue of her goods, chattels, 
personal estate and effects, after payment of her debts, funeral and 
testamentary charges and expenses, to Mary Midford, Ann Rothwell, 
and Jane Snook and Elizabeth Clarke, and the survivors of them, in 
equal proportions, to be paid them separate and apart from their 
respective husbands. The testatrix then appointed Minchin and 

sumption. Mondt v. MoneUy 5 John. Ch. 283. See also Manahan v. Gibbons^ 19 
John. 427« 440 ; Sutherland v. Brush, 7 John. Ch. 22, 23 ; ffalker v. Stfrnonda, 3 
Swanst 64. 

This is said by Mr. Justice Story to be perhaps the truest exposition of the 
principle, which ought to regulate every case of this sort, whether it be the case 
of executors, or of guardians, or of trustees. 2 Stonr, Eq. Jur. ^ 1283. 

Such positive proof ^ rebut the presumption would be, that the joining in the 
receipt was necessary or merely formal, and that the money was in fact all re- 
ceived by the co-executor. lb. See also 2 Williams, Executors, (2d «Am. ed.) 
1302-1304. 

But where a trustee or executor, by his own negligence or laches, suffers his 
co-trustee or co-executor to receive axid waste the trust funds or assets, then such 
trustee or executor will be held personally responsible for the loss occasioned by 
such receipt and waste. Clark v. Clarke 8 Paige, 152 ; Edmonds v. Cranshauf, 
14 Peters, 166; WiUiam v. Nvcon^ 2 Beavan, 4^. See farther, 2 Story, Eq. Jur. 
§ 1283, § 1284 ; Bom v. Cook, 1 M'CleL 168 ; Munford v. Murrmf, 6 John. Ch. 
16, and see note (a) above, and the learned suggestions in note (1) to Bakhen v. 
ScoUy ante, 2 V. 679. 

For the distinction between trustees and executors in respect to their liability 
for the acts of each other, and the reason for that distinction, see 2 Story, Eq* 
Jur. § 1280, § 1280a, and the notes ; Morts v. Levi, 3 Young ^ ColL 359, 367. 

VOL. VII. 9* 
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Green executors and trusteeB of her will ; directing, that they should 
be indemnified from all costs and charges in and about the execution 
of the said will ; and gave them the sum of 50/. each over and 
above the sum of '300/., before given to Minchin. 

The testatrix died in February, 1797. The bill was filed on* the 
12th of February, 1798, by John Chambers and his infant daughters ; 
praying, that the trusts of the will may be performed, so far as it 
concerns the Plaintifis in respect of the legacy of 2400/. in 5 per 
cent. Bank Annuities ; that it may be declared, whether the testatrix 
meant, the sum of 2400/. in money should be laid out in^ the pur- 
chase of such 5 per cent, annuities ; or, that so much money should 
be laid out as would purchase the sum of 2400/. stock in 

• the 5 per cent. Annuities ; that directions may be given [• 188] 
accordingly ; and that the fund may be secured for the 
benefit of the infant Plaintifis (1). 

The testatrix at the date of her will and at her decease was not 
entitled to any stock except 156/. a-year Bank Long Annuities. 
The executors by their answer, filed the 5th of May, 1798, stated 
the negotiation, that took place previously to the filing of the bill, 
with reference to the question upon the legacy to the Plaintifis. 
They admitted, that they had possessed of the personal estate more 
than sufiicient for the debts and legacies ; and submitted, whether 
the legacy to the Plaintifis is specific ; and whether they have any 
right to any part of the personal estate ; but believe, the testatrix 
intended to give the sum of 120/. a-year, part of the sum of 156/. 
a-year Bank Long Annuities, in trust for the purposes mentioned in 
the will ; and not, that the sum of 2400/. should be laid out in 5 
per cent. Bank Annuities, or, that so much money should be laid 
out in such fund as would purchase the capital stock of 2400/. 
Green stated, that he prepared the will ; and that from the instruc- 
tions of the testatrix he understood, she intended the interest only 
of so much of her money as was then invested in any of the putH 
lic funds bearing interest at 5 per cent. : but for want of proper 
instructions he erroneously called the same 5 per cent. Consolidated 
Bank Annuities, instead of Bank Long Annuities ; wherein her 
money was then invested ; and he also understood, the testatrix did 
not intend, that any part of the stock should be sold for the purpose 
of investing the produce in any other public stock ; but that so much 
as would pay the sum of 120/. a-year should remain in the names of 
the Defendants until the respective deceases of Jane Snook and 
Elizabeth Clarke, and after the decease of the survivor 

* should be transferred to the Plaintifis upon attaining [*]S9] 
twenty-one. 

The Defendants farther stated, that they believe, that, in case a 
sufiicient part of the personal estate shall be laid out in the purchase 
of 2400/. in the 5 per cent. Navy Annuities, the personal estate will 
be very little more than sufiicient for the debts, legacies, and funeral 
expenses. 

(1) AnU^ vol. iv. 675. 
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By the decree (1), made on the 7th of June, ITOQ, the accounts 
were directed against each of the executors ; and it was declaredi 
that the bequest of 2400/., expressed in the will to be 5 per cent 
Consolidated Bank Annuities was intended to be a legacy of 24001. 5 
per cent. Bank Annuities ; and, in case there should be sufficient to 
pay the debts, funeral expenses, and legacies, and the costs of this 
suit, it was ordered, that the Defendants Minchin and Green should 
purchase out of the testatrix's estate 2400/. 5 per cent. Bank Annu- 
ities ; and directions were given for transferring the fund, when pur- 
chased, to the Accountant General upon the trusts declared by the 
wUl. 

The Master's Report stated the accounts; upon which some 
debts and legacies were still unpaid ; and that the Defendants Min- 
chin and Green had not purchased 2400/. Bank Annuities, as direct- 
ed by the decree. The cause coming on for farther directions, it 
appeared, that the Long Annuities had been sold out ; and that 
Minchin had absconded insolvent ; upon which an inquiry was di- 
rected, under what circumstances Green executed the power of at- 
torney to Minchin for sale of the Long Annuities. Upon that ref- 
erence the Master stated the affidavit of Green, who was an attorney 
at Basingstoke, and acted in the affairs of the testatrix 
[* 190] there, not to a * great extent, that Minchin, who resided 
in London, had the sole management and conduct of all 
the affairs of the testatrix, transacted in London ; that in April 
1799, Minchin sent to him a power of attorney to sell out the Long 
Annuities ; that Green being fully impressed with the truth of a let- 
ter from Minchin, dated the 9th of February, 1798, and that it was 
necessary for him to execute the power of attorney for the purposes 
of the wUl, immediately signed it ; and that he had no motive what- 
ever for signing it than for the purpose of enabling Minchin to carry 
into execution the trusts of the will. 

The Master also stated, that -the only part o( the letter relating to 
the execution of the power of attorney was these words : << I am 
conclusively of opinion, that it will be better for all parties to pur- 
chase into the 5 per cents, on the score of policy and prudence ; 
and, when we meet, will assign my reasons for it." 

This letter also stated, that Minchin had written to Chambers, 
that he should be apprised of their determination in ten days ; that 
the 10th day expired that mornipg ; and he (Minchin) had just re- 
ceived the label of a Subpotna : and supposed, one had reached 
Green. 

The cause coming on for farther directions, the question was, 
whether the Defendant Green should be chaiged. 

Mr. Piggott and Mr. Trower, for the Plaintiffs. — Upon the facts 
disclosed by the report Green is responsible ; and if he is, though 
the stocks were low, when this fund was sold out, the rule is per- 
fectly settled, that it must now be replaced ; and he must also an- 

(1) w^ee, vol iv. 675. 
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swer for the dividends since April 1799. The stock standing in the 
name of the testatrix could not by the course of the Bank 
be sold out without an authority from both the * trustees. [* 191] 
The motive assigned by Green for his conduct is the let- 
ter written by Minchin long before, viz. in February 1798 : the date 
of the power of attorney being in April 1799. Clearly therefore 
that letter was not acted upon. The sale took place after their an- 
swer was put in ; submitting to act, as the Court should direct : a 
cause in Court : a dispute upon the construction of the will ; in 
consequence of which the Defendants state that they cannot act : 
Green also an attorney ; who must have known what was proper to 
be done ; that the fund ought to have been transferred . to the Ac- 
countant General. The letter is stated shortly in the Report : but 
it gives notice to Green of the intention to file the bill, and that 
Minchin had actually received a nidpana. For what purpose was 
this sale ? At the former hearing it was said, they were under the 
necessity of selling this fund ; as it was a perishable fund. If that 
was the reason, why was It not done before? 

The principle as to executors is, that both concur in the act, and 
the act is voluntary: Sadler v. Hobbs (I), Scurjield v. Howts (S). 
In that case the Master of the Rolls observes, that till Wesiky v. 
Clarke (3) there is no case, where an executor joining in a receipt 
has not been held liable. Any attempt to shake those decisions 
would be extremely dangerous. In this instance the act was not 
only unnecessary, but wanton. It was also deliberate. The recent 
decisions, Balchen v. Scott (4), Rowth v. Howell (5), Hovey v. 
Blakeman (6), and Bacon v. ^acon (7), which will be relied on for 
the Defendant, have not a circumstance analogous. This 
Defendant acted under the trusts of the will ; made * va- [* 192] 
rious payments ; and with the exception of the receipt of 
this fund acted equally with the other executor. 

Mr. Richardty Mr. Cox^ and Mr. Thomtotij for the Defendant 
Green. — ^It cannot be said, that this Defendant had any sinister 
view ; and he did not receive any of the money, or interfere in this 
transaction. He living in the country, the other trustee living in 
town, managed the property ; and procured from him the power of 
attorney, for a given purpose, to change the fund. Certainly his 
conduct was indiscreet in a great degree. The late cases are very 
much in his favor. It does not appear to be an established rule, 
that executors joining in a receipt shall be chaiged ; for in ChurchiU 
V. Hohson (8), a distinction is made between creditors and legatees. 

(l)2Bro.C.C. 114. 
(2i 3 Bro C. C 91 

(3) 1 P. Will. 83, Mr. Cox*8 note ; Pie. Ch. Mr. Fioch'fl edit 173. . 

(4) t^fe, voL ii. 678 ; see the note, 679. 

(5) AnU^ vol iiL 565. 

(6) Ante, voL iv. 5Qa 

(7) Ante, vol. v. 33L 
8 1 P. WUL a4L 
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The late cases incline the other way very much. Lord Alvanley in 
Hovey v. Blakeman acceded to Westley v. Clarke. The principle 
established there^ and approved by Lord Alvanley, is, that in no 
case shall a trustee or executor be charged vtrith money, which does 
not actually come to his hands ; if that fact can be clearly establish- 
ed. If that is left in doubt, the circumstance of joining in the re- 
ceipt certainly makes a difference in the case of trustee and execu- 
tor. In Sadler v. Hobbs it was the joint act of both : each trust- 
ing to the credit of the person, with whom the deposit was made. 
In Balchen v. Scott the executor received the property ; and hand- 
ed it over as executor ; and that occasioned the loss. In Hovey v. 
Blakeman it was impossible to overcome the admission in the an- 
swer : but Lord Alvanley's mind throughout was very much in fe- 
vor of an executor, who does not actually receive the money, and 
merely acts a formal part, though unnecessary. That case 
[• 193] may be stated as the result of all the cases :^ Lord ♦Alvan- 
ley having taken great pains to extract some principle from 
them. In Bacon v. Bacon the circumstances appeared by the affi- 
davit of the Defendant. He placed confidence in the representa- 
tions of. Kirby. It was the duty of the executor to see, that vtlie 
money was applied ; if the doctrine, as now pressed, is right. 

Lord Chancellor [Eldon]. — ^That case is very rightly decided. 
It is the business of" the executor to pay the debts, and to find out 
the creditors ; for they need not demand but by an action. ' He 
could not go personally about the country. If he sends a trusty ^ 
person, that is all, that can be expected ; and there he made the 
best choice possible, the person trusted by the testator in his life and 
at his death, and for a purpose, in which he was answerable as ex- 
ecutor. The fact in this instance is, that the fund was in the hand 
of the Court : no act necessary but to join in a transfer to the Ac- 
countant General. If the purpose was to change the fund, as the 
Court would order it to be changed, as from Long Annuities to 3 
per cents. (1), and the executor in the country executes a power of 
attorney to the executor in town for that purpose, I admit, that is 
justifiable : .being for a purpose belonging to the administration of 
assets ; but not to change it to Bank Stock. It is one thing for an 
executor upon a cbmmunication by the other to accede to a purpose 
directly connected with the will ; and another, where it arises out of 
the acts of parties out of the will. In Balchen v. Scott the executor 
determined not to act. What could he do then but hand it over 
to the other ? 

For the Defendant. — ^The motive in this case was as honest as 

that of Bacon.* The executor in the country does this act 

[* 194] under an impression, * that a due use was to be made of it ; 

believing, the other executor intended to change the fund ; 

which he thought necessary ; placing confidence in the person, in 

whom the testator placed confidence. Acting bo7ia fide, but mis- 

(1) See Howe v. The Bad of Dartmoidh, anUj 137. 
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conceiving the object, and never receiving a farthing, it would be 
too much for a Court of Conscience to charge him with the whole 
for an error of judgment. Scurfield v. Howes is only a revival of 
the old rule. The expression " unnecessarily " is used in that case 
in this sense ; that the other executor might have done the act just 
as well without him. This act was not unnecessary in that sense : 
for this purpose it was necessary, that both should join. 

Mr. Piggotty in reply. — ^The circumstances of the suit and the 
decree raiake this one of the strongest cases. The silence of the 
Defendant at the hearing of the cause was most culpable. As to 
the necessity of the act, the question is upon the necessity of any 
transfer : a consideration antecedent to that of the necessity of his 
joining. The purpose in Bacon v. Bacon was to discharge the 
debts of the testator ; necessary acts in the administration of the 
testator's affairs : so, in the other 'cases, where the executor has been 
excused, the thing itself was proper to be done ; and he concurred 
simply to enable the other to do that. What resemblance have they 
to this? No case is so destitute of apology. This transaction was 
a gross and unjustifiable breach of duty ; for a professional man can- 
not be supposed so ignorant as to imagine a necessity for putting this 
fund in the 5 per cent. Bank Anntiities, to answer this legacy, be- 
fore the decree ; the legatees not desiring it. 

*Lord Chancellor [Eldon]. — ^I shall look through the [* 195] 
cases ; not from any doubt, how I ought to decide this ; but 
being unwilling to risk any ground, that might militate against that, 
which is taken to be the present rule. In Sadler v. Hobbs Lord Thur- 
low took a great while to consider ; and decided it, as his habit was, 
not upon circumstances, but upon a principle, that he hoped would 
stand ; and not 6nly upon the principles of this Court, but of law. 
His Lordship expressed a decided opinion against Wesiley v. Clarke ; 
and not in that instance only ; for he abided by Sadler v. Hobbs 
always afterwards, both in bankruptcy and upon other occasions. 
I am now called on to decide between that case and the opinion 
expressed by Lord Alvanley in Hovey v. BlaTceman, setting up Lord 
Northington's rule again. 

*May ^9th. Lord Chancellor [Eldon]. — I am not able to 
satisfy myself, that the opinion I have formed upon this case is 
wrong. With regard to this legacy these executors are made trustees. 
It appears from the answer, to which and the report I shall confine 
myself, thiat previously to the filing of the bill the Plaintiff had been 
claiming, that this sum should be laid out in 5 per cent. Navy An- 
nuities ; that the executors resisted that claim ; that the residuary 
legatees were thought to be interested in that resistance ; that it was 
suggested, as convenient to all, and not much expense to those in- 
terested in the residue, that the 5 per cent. Navy Annuities should 
be bought ; that a proposition for that purpose was about to be adopt- 
ed ; and while that was in agitation, the bill was filed. That fact 
is very material, with reference to the date of the letter, referred to 
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in the report, three days ooly previous to the fifing of the bill. 
Upon the admission in the answer charging themselves with the 
joint possession of assets sufficient to pay all the debts and 1^- 
acies, a decree somewhat different might have been made ; and 
it might have been argued with considerable color, that the mo- 
ment the construction was given to this bequest both the De- 
fendants should have been forthwith ordered to pay this legacy 
among others; and it was upon them to show by strong and 
pregnant evidence, either, that it was an improvident admission, or, 
that some circumstances had occurred since the answer, entiding 
them not to be considered as having possessed sufficient for all the 
legacies b^ well as the debts. In nnost of the affairs of the testatrix, 
connected as to local administration with this place, Minchin princi- 
pally acted. Green acted in some of her affairs at Basingstoke, 
though not to a very great extent ; and he very rashly and most im- 
providently placed an unfimited confidence in Minchin as to the af- 
fairs here. Minchin was, not only his co-trustee, but also his town- 
attorney and agent in this cause ; and it is very clear, that, if a 
trustee trusts an attorney, he must abide by tlie effect of that confi- 
dence. There is no evidence as to circumstances attending the trans- 
mission of the power of attorney, but the simple fact, that it was 
sent and returned. Whether any thing of the purpose, for which 
it was sent, was communicated, is not disclosed. There is no man- 
ner of evidence, upon which it can be collected, that if their judg- 
ment, as stated in their answer, was wrong,, any circumstances had 
occurred, leading to a bona fide correction of it; or any transaction 
among those claiming under the will between the time of putting in 
the answer and the sale of the stock, upon which they could have 
conceived that a due administration of the trusts, as far as related to 
this property. , Neither is there any evidence, that Green ever made 
any inquiry, what use was made by Minchin of the power of attor- 
ney ; what became of the annuities sold ; and whether they' 
[^197] were applied in *any manner to the trusts of the will. 
^I consider Green as attending the Court by Minchin, not 
as his co-trustee only, but as his Solicitor. The decree was made 
without any communication to the Court, that the fund had been 
sold : the Defendants according to the effect of their answer induc- 
ing the Court to believe, that it remained in the state, in which it 
was, when the answer viras put in ; and contending upon the point, 
stated in the answer as to the intention. The decree takes up the 
consideration, whether there would be enough tot the other l^a- 
cies : not however upon the effect of the answer chaiging them 
jointly with any thing; but directing an inqjuiry, what each had 
possessed ; and making a declaration, negativing altogether the prop- 
osition, made before the bill was filed, that 5 per cent. Navy An- 
nuities were to be bought, and the idea, that Green had attributed 
as- the intention. I cannot infer from the letter in February, 1798, 
that Green took the proposition contained in it to be a due execu- 
tion of the purposes of the will, in opposition to his answer in May, 
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represeDting it, not only as an undue execution of the will, but oon- 
Irary to the intention, inconnstent with his duty to the tenkints for 
life and the residuary legatees, and an extravagant daim, without a 
single ground for inferring upon any rational principle, that he had 
altered that solid opinion, expressed upon his oath. 

It comes then to the naked case of co-executors, by an express 
bequest however attaching upon this property, co-trustees also ; as 
indeed they would have been, even without such express bequest, 
in a certain sense ; the joining^ of both being necessary to a transfer ; 
and therefore, if they were mere execuUMrs, they would be to be con- 
sidered with reference to the principles olf^ trustees. I have looked 
into all the cases. Executors were by the old law con- 
tradbtinguished from trustees thus fax. It ^ was laid down [^ 198] 
as a general rule, that, where executors joined in a receipt, ^ 
both having the whole power over the fund, both were chargeable : 
where trustees joined, each not having the whole power, and the 
joining being necessary, only the person receiving the money was by 
the general rule chargeable. It is impossible to deny, that the rule 
as to executors has been pared down in some degree by some of the 
late authorities ; and I will add, in a much greater decree by those 
authorities than by the precedents, to which they refer ; for with 
regard to some of those cases, where executors were not charged for 
joining, it might be maintained, that if a sole executor had under 
the same circumstances put the money into the hands of the banker, 
or of a stranger, the sole executor would not have been chaigeable ; 
and then, if one executor puts the property into the hands of the 
other, who happens to be the banker, or in such a situation, that 
the act is not improvident, those authorities upon such circum- 
stances cannot afford any fair distinction (1). 

Lord Northington in fVesthy v. Clarke seems to entertain a 
doubt, whether that general rule could be fortified by precedents. 
I am much mistaken, if there are not many. It seems a strong act 
to dispute the existence of the general rule, when no man can look 
at the reports of Lord Hardwicke's time without seeing, that he con- 
sidered that rule as well established as any ; distinguishing between 
acting upon legal and moral necessity. The later cases seem to 
suppose, it has a tendency to discourage executors from acting ; 
therefore depriving persons of the providence arising from the readi- 
ness, with which executors will take upon them the duty, if the rule 
is more relaxed. This case does not call on me to discuss, whether 
that is well founded : bot in my opinion it is very ill founded ; for a 
plain, general, rule, which once laid down is easily under- 
stood, and may be generally * known, is much more inviting [* 199] 
to executors than a rule referring every thing to the par- 
^cular circumstances. A simpler rule never existed, than that, if 
the executor acts without necessity, he takes the power over the 

(1) PM, voL xL 334, 5w 
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fund (a) ; and shall not say, he has not the power over it. It is a 
rule in favor of executors ; enabling them to refuse to act, because 
it is not necessary ; and therefore they will not involve themselves 
in the consequences. Take it the other way. Will executors be 
safe under the rule, requiring the particular circumstances to be 
inquired into? Let them read all the determinations by Lords 
Hardwicke, Northington, Thurlow, Kenyon, and Alvanley; and 
say, before which of those Judges they should wish their causes to 
be decided ; for the executor would come under this peril ; that he 
is to decide for himself, not upon a general rule, that he understands, 
but upon the effect of particular circumstances ; upon the effect of 
which no two of those Judges in the particular cases before them 
agree. 

I intimate this ; being of opinion, that it is never wise to shake a 
general rule ; if it can possibly be avoided. But it is not necessary 
to go into the doctrine upon the general case ; for I consider Green 
as a trustee ; and it is fit to look at him in that character. In many 
cases there has been a legal necessity for th^ir concurrence. But it 
is not enough to say, it is legally necessary : but their purpose must 
be made out to be connected with the due execution of the trust. 
Examine this case by that rule. Can it possibly be said under the 
circumstances stated by the report, that Green did more than leave 
it to Minchin to do what he pleased with the property ? He must 
then stand or fall by the purpose, with reference to which Minchin 
acts upon it ; which is, to deprive these infants of it. Did Green 
take common precaution? Did he endeavor to learn, what the 

purpose was? The purpose proposed in 1798 could only 
[^ 200] be effected by arrangement. * It was not understood to 

be according to the intention. He swore in his answer, it 
would be contrary to the intention. No account is given, by what 
means he was persuaded to change the opinion he had formed ; or, 
under what circumstances he was persuaded merely by a letter, 
requiring him to give absolute discretion to Minchin, to concur in 
that act, so as to think it consistent with any principle, that he acted 
with bona fides ; enabling his co-trustee to execute a purpose con- 
nected with the due execution of the trust. But taking into the 
account, that he must be connected with Minchin, as attorney, as 
this is a civil demand, I must fix him with it. 

Upon the whole, taking the most favorable case for the protection 
of executors and trustees, it does not throw a shield over a person 
acting as improvidently as this Defendant has acted ; and if I cannot 
find such a principle, however I may lament the consequences in this 
case, I cannot give that protection. 

See, ante, the notes to iSL C. 4 V. 675. 

(a) See CkhiUne v. ff right, 1 Dev. & Bat 396; MoMey v. CimtoHj 1 Cheves, 
Ch. 181. 
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THE SITTINGS AFTER EASTER TERM. 

[42GBo.m..l802.] 



MOTT V. BUXTON. 

[Rolls.— 1802, June 2.] * 

Tb£ Coiut refused to order court rolls, &c. to be delivered by the steward ap- 
pointed by the trustees to the steward of the testamentary guardian : there 
oeing no suggestion of improper conduct or advantage from the change. 

Where any act is to be done, as a conveyance to be made, the estate is a trust, 
not a use executed (a), [p. 201.] 

A PETITION was presented, on behalf of an infant, entitled under 
a trust to C9nvey to an estate in tail male ; praying, that all Court 
rolls, books, &c. relating to the manors, «tc. to which the petitioner 
is entitled, may be delivered by the steward appointed by the trus- 
tees to the steward of the testamentary guardian. There was no 
suggestion of improper conduct. 

The petition stood for judgment. 

The Master of the Kolls, [Sir William Grant]. — ^This peti- 
tion does not pray, that these Court rolls, books, &c. may be brought 
into Court ; but in effect calls upon the Court to determine, which of 
these persons is duly appointed. If it is true, as was contended, 
that the testamentary guardian has a right to appoint the steward, 
he might maintain an action for money had and received against the 
steward acting under an illegal and void appointment. The appli- 
cation ought rather to have been, that the trustees might appoint ac- 
cording to the nomination of the testamentary guardian. The legal 
estate is undoubtedly in the trustees ; for this is a trust to convey ; 
and whenever any act is to be done, it is a trust, and not a 
use executed (1). The Court certainly ^ would interfere [*202] 
to prevent an undue exercise of their legal power, and if 
this were an appointment now to be made for the first time, it would 
be very fit to attend to the wishes of the testamentary guardian, or 
even of the cestui que trust himself; but when this appointment was 
made,, it was altogether unobjectionable ; and allowed on all sides. 
The question is, whether it shall be set aside without proof or sug- 
gestion even of improper conduct or of any advantage from the 
change. Under the circumstances there is no ground for the change ; 
even if the Court could interfere. 

The petition was dismbsed. 



Without absolutely denyingr that an arbitrary and capricious power may be 
given to trustees, it is still very clear that, unless such power be expressly con- 
See 2 Story, Eo. Jar. § 983, note. 
Fearne*8 dont Reni. 123, &c. 4tfa edit 
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fened, trastees most not exercise an aibitranr and capricious discretion. JllSf- 
nnglan v. Jlfii^grooe, 3 Mad. 493 ; & C. 5 Mad. 472. The exercise of their legtl^ 
power may necessarily, in many cases, call for the exercise of their discretion ; 
and, if trustees honestly address themselves thereto, a Court of Equity will not 
control their judgment ; the case would be otherwise if the trustees bad acted 
mala fide (FVench v. Davidson^ 3 Mad. 402) ; or from personal motives, LcanggUm 
V. OUivanl, Coop. 34. There can be venr few instances in which the discretion 
^trustees will not be under the control of the Court ; the exercise of this discre- 
tion will not be prevented, but care will be taken that it shall be duly exercised. 
Wdfb V. The EaA ofShe^tahwy, 7 Vea. 4d7. The interference of the Court may 
be proper and necessary, even when a power has been jdven to trustees in words 
of seemingly very large discretion. Short v. WaUur^ 19 Yes. 392. And, generally, 
where a testator has given property to trustees, to be distributed by Siem, but, 
although he may have used a term which appears to imply some mscretionaiy 
power, he has laid down a certain rule, and designated the objects of his bounty, 
so that the discretion is to be exercised, and the judgment determined, upon mat- 
ters of fact ; such a judgment can be as well exercised and acted upon by a Court 
as by the trustees ; and, if necessary, the case will be referred to a master. Gouh 
er V. JMotntcurin^, 1 Ves. Sen. 89. But, where the discretion of the trustees is to 
be exercised upon matter of opinion, as to which well-intentioned persons may 
differ, and where no particular guiding rule is laid down, there the Court cannot 
substitute the master for the trustees. WaUur v. WcHiur^ 5 Mad. 427. And it 
has been determined, that a power given to an executor in trust, at his discretion, 
to advance the capital of a lency, gives the legatee no right to claim it abso- 
lutely : the will having confided the decision, as to the propriety of advancing the 
legacy, or only paying the annual proceeds thereof, to the sole discretion of the 
executor ; it was held, that it would not be merely expounding, but making a will 
for the testator, if the Court were to order the capitid to be advanced. Pink v. 
De ThMe^j 2 Mad. 162. 



WYNN V. MORGAN. 

[Roxj.8^-1802, JuNx 2.] 

Where the time, at which the contract was to be executed, is not material, and 
there is no unmsonable delay (a\ the vendor, though not having a good title 
at the time the contract was to be executed, nor when the bill was filed, but 
being able to make a title at the hearing (6), is entitled to a specific perform- 
ance. 

This bill was filed for the purpose of obtaining a specific per- 
formance of articles of agreement for the purchase of an estate in 
Carnarvonshire from the Plain liiT. The articles were dated the 3d 
of September, 1800 ; and signed by the Plaintiff and the Defendant ; 
and expressed that in consideration of 2500/., to be paid on or be- 
fore the 1st of November next, and of 1150/., to be paid on or bc- 

(a) See, upon the subject of the materiality of time and the effect of delay in 
completing a purchase, Moarqw of Hertford v. Boore, Mon v. Boore^ ante, 5 V. 
719, and note (a); Omerod v. Hardman, ib. 722; Guest v. Hon^ray, ib. 818; 
Lto^ V. CbOett, 4 Bro. C. C. (Am. ed. 1844), 460-472, and notes; 2 Story, Eq. 
Jur. § 776 ; 1 Sugden, Vend. & Purch. (6di Am. ed.) [415], 302, d oeq, 

(li) In regard to the abili^ of the vendor to make a good tide, the law is veil 
settled according to the decision in the princioal case. See Bote v. CaUand, ante^ 
5 V. 189, note (a) and the cases cited. But tne purchaser will not be compelled 
to take a doubtful title, ib. ; Cboper v. Anne, ante, 1 V. 565» note (a) ; Omerod v. 
Hardman, ante, 722 ; 2 Story, Eq. Jor. $ 777. 



1803.] WTNN V. MORGAN. *202 

fore the 1st of January next to the Plaintiff, his heirs, executors, or 
administrators, being the purchase-money for the absolute purchase 
of the premises, the Plaintiff covenanted with the Defendant, his 
heirs, executors, administrators, and assigns, that the Plaintiff or his 
heirs would on or before the ist of November next make a good 
title to the mansion-house and lands ; and deliver an abstract of 
such title on or before the 1st of November ; and would before the 
1st of January next by such good and sufficient conveyances and as- 
surances as the Defendant, his heirs or assigns, or his or 
their * Counsel, should direct, cause to be well and suffi- [^ 203] 
ciently conveyed and assured unto and to the use of the 
Defendant, his heirs or assigns, or to such other person or persons 
as he or his heirs should appoint, the mansion-house and lands, &c. ; 
and the Defendant covenanted, that he would upon the 1st of No- 
vember pay the sum of 2500/. to the Plaintiff, and 11507. on the 
sealing and execution of such conveyance and assurances, being the 
consideration money agreed upon between the said parties for the 
absolute purchase of the fee-simple and inheritance of the premises ; 
and that the Defendant, his heirs or assigns, should be entitled to the 
rents from the 29th of November next. 

In the attestation it was stated, that it was first agreed, that the 
said purchase-money should be paid in one entire sum on the 5th of 
February next, and not as before mentioned. 
• This purchase was not carried into effect : the Defendant object- 
ing to the title, on the ground, that the Plaintiff could not convey 
the fee simple : his only interest being by purchase under a decree of 
the remainder of a term of 1000 years, created by the will of Mary 
Pugh ; upon trust by sale or mortgage to raise money for payment of 
debts and other charges. After the bill was filed, the Plaintiff pro- 
cured an Act of Parliament in the last Session, vesting the fee sim- 
ple and inheritance of the estates of Mary Pugh deceased in trustees, 
and their heirs, upon trusts to complete the sale of such parts as had 
been sold under the direction of the Court. 

Mr. Richards, and Mr. Spranger, for the Plaintiff, ad- 
mitted, that by the late cases (1) the time is * essential; [*204] 
but observed, that no objection of that sort had been raised : 
the objection being taken upon the title ; and that objection being 
removed, the Plaintiff, though he had not a good title at the time 
the contract was entered into, or was to be performed, may compel 
an execution of the contract. They cited Langford v. Pitt (2), 
and Lord Stourton v. Meers (3). 

Mr. Romilly and Mr. Stanley, for the Defendant. — ^The Court 
will not carry into execution an agreement, that is not reciprocal. 
The Defendant was ready with his money : bat the Plaintiff had not 
a title, when he contracted to sell. A term of 1000 years is not 

(1) Ante, Sjfmnrier v. Hancock, Harriwton v. fVheder, vol. iv. 667, 686; the 
note, 691 ; Gtiesf v. Homjray, v. 818. • 

(2) 2 P. Will 629. 

(3) Stated 2 P. Will. 630. 

VOL. VII. 10 
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equal to the fee. In point of interest it is as good : but there is a 
variety of reasons for preferring to purchase the fee ; which was 
clearly the intention of the Defendant ; who in March expressly said, 
be would have nothing to do with it. The Plaintiff could not make 
a title without the aid of Parliament. This is not therefore like the 
usual objections, that a term is to be got in, &c. It was not clear, 
that Parliament would give that aid. The bill was filed without 
even suggesting, either, that the objection was not good, or, that it 
should be removed ; and the Act of Parliament was not obtained till 
two months afterwards. Can the Defendant then be compelled now 
to accept the title, consistently with the late authorities, holding the 
{>erformance of contracts to greater strictness, and considering the 
time material ? Under the circumstances the Plaintiff is entitled to 
no favor ; and it would be very hard to hold the Defendant liable at 
any indefinite time. 

Mr. Richards^ in reply, was stopped by the Court. 
[•205] •The Master op the Rolls, [Sir William Grant]. 
— ^The Defendant does not allege, that the execution at the 
day was at all material to him, and there is notliing to show, it was 
considered so by him. But his objection is of a different sort ; that 
upon the day, on which the contract ought to have been carried into 
execution, no good title could be made by the Plaintiff. It is unneces- 
sary to determine generally, whether a Plaintiff can at any distance 
of time come to this Court ; and say, he is now ready to make a 
title ; though he could not at the time the contract was entered into, 
and when it ought to have been carried into execution. But I am 
called upon to determine the converse of that, and to say, if the 
Plaintiff cannot make a completely good title at the time .the con- 
tract ought to have been carried into execution, he never can 
come for an execution. That would contradict the whole current 
of authorities ; and would be in opposition to the uniform practice ; 
for it is in the experience of us all, that it has been absolutely nec- 
essary for the party insisting upon the contract to do something to 
enable himself to convey a completely good title ; and yet either the 
objection has never been taken, or it has never prevailed ; for there 
is not a single instance of its having prevailed, so nakedly stated. 
Yet there are numerous instances, in which it might have been 
made ; where acts were to be done. I am always supposing, that 
the day, on which the contract was to be carried into execution, is 
not material ; and that the party is obliged to rest upon the objec- 
tion to the title. There has been no unreasonable delay here. As 
soon as it was known, that the Defendant meant to insist upon the 
objection, the Plaintiff immediately set about remedying it ; and be 
does remedy it in a short time by procuring an Act of Parliament ; 
and in three months was able to make a good title. Therefore, de- 
ciding against the Plaintiff, I should be under the neces- 
{• 206] sity of saying, • if any flaw existing at the time the con- 
tract was to be carried iato execution, can be pointed out, 
it cannot be enforced. That would be too strong. It is not neces- 
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sary to infer from that, that at the distance of years the vendor may 
come, and say, he can now make a title, and ask a specific perform- 
ance. Each case must depend upon its circumstances. All I say 
is, there are no circumstances in this case to prevent the Plaintiff 
from having a performance. 

Mr. Richards applied for costs. 

The Master of the Rolls, Sir William Grant]. — ^There was 
a frequent reference to know, at what time the title could be made. 
At the institution of this suit a good title could not be made. There- 
fore I do not see, that I ought to give costs. Decree a specific per- 
formance, and a reference to the Master to settle the conveyance, if 
the parties differ (1). .«_ 

1. It is an established rule (though one not to be extended farther than it has 
already gone), that a snecific perfonnance may be obtained, notwithstanding a 
food title was not clearly shown, or did not exist, when the contract was entered 
into, or when the reference to the master, or even his report, was made, if it ap- 
pear that the objection to the title can be cleared within a moderate length of 
time ; see, anie^ note 6 to Cooper v. Denne, 1 V. 565 : and, to the authorities cited 
in the same note, that a vendor who sells with a confused title must, at least, be 
at the expense of cleariiur it, add Fonootiver v. Bliss^ 11 Ves. 466, where it was 
held that, although the infliction of costs may, in some cases, be rather a hardship 
upon a vendor (who ought, however, before ne entered into the contract, to have 
known the state of his title), yet a contraiy rule might frequently be the greatest 
injustice to a purchaser, who had no means of knowing any thing on the subject, 
but from the inquiry before the master. Supposing Both parties to have acted 
with equal fairness of intention, the costs of investi^atinff a title which turned out 
to be bad, must (as it was decided in the case citecD be borne by the vendor who 
sought a specific perfonnance, not by the vendee wno successfully resisted it 

3. That time may be made of the essence of a contract, see note 2 to JSntoti v. 
Lifon, 3 V. 690. 



DOWNES V. THOMAS. 

[1802, FxB. 17, 24; June 4.] 

DxcRXE for execution of a trust to pay debts against the trustees: the other De- 
fendant not appearing, upon process to sequestration. 

The bill was filed by creditors of the Marquis of Donegall, claim- 
ing the benefit of a trust, created in 1794, against the Marquis and 
the trustees. 

By indentures of lease and release a term of one thousand years 
was vested in trustees ; upon trust by sale or mortgage of estates in 
Ireland, and by the rents, issues, and profits, until such sale or mort- 
gage, to raise and pay the debts. 

*The bill prayed, that the indentures /nay be estab- [*207] 
lished, and the trusts thereof carried into execution ; and 

(1) A vendor is entitled to the opportunity of making out a better title before 
the Master. See anU^ JeMna v. ISkif vol vi 646. So farther evidence may be 
produced before the Master on the other side : Vancouver v. Blisiy poH^ xL * 
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that the Defendants, the trustees, may be directed by sale or mort- 
gage to raise and pay the Pkintiffs, and the other creditors, who 
shall come in and contribute to the expense of the suit, what shall 
be due to them for principal and interest, &c. The trustees by 
their answer submitted to act as the Court shall direct. 

The Defendant, the Marquis of Donegal!, did not appear. Pro- 
cess had issued against him, to a sequestration ; and the cause was 
set down for the purpose of obtaining a decree against the trustees. 

Mr. Richards and Mr. Harty for the Plaintifis insisted, that hav- 
ing done every thing in their power to compel the Marquis to ap- 
pear, they were entitled to a decree against the trustees. They 
cited Phillips v. Tht Duke of Buckingham (I). 

Mr. RomiUy and Mr. Trower^ for the Defendants, the trustees, 
resisted the decree. 

Master of the Rolls [Sir William Grant]. — ^I should be glad 
to act under the authority of Phillips v. The Duke of Buckingham : 
but I doubt, upon principle, all the process taken together has not 
the effect of an appearance. It is only the remedy to compel ap- 
pearance. 

Feb. 24th. The Master of the Rolls said, he had satisfied 
himself: but as the point respected the practice of the Court, he 
wished to speak to the Lord Chancellor upon it. 

[•208] •The Master of the Rolls.— The Plaintiffs having 
used all means to bring all parties before the Court are 
entitled upon principle as well as precedent to a decree against the 
trustees. In Phillips v. Tht Duke of Buckingham the Court did 
exactly what I am now called upon to do. 

The decree was made against the trustees according to the prayer 
of the bill. 

1. The fourth section of the statute of 45 Geo. IIL c. 134, enacts, that in case 
any defendant, having privilege of Parliament, shall, upon a return of process of 
sequestration issued against him for not putting in an appearance to any bill of 
complaint instituted against him in a Court of Equity, a clerk in Court may be 
appointed to enter an appearance for such defendant; and«uch proceedings may 
be thereupon had in the cause as if the party had actually appeared. And, by the 
fifth and sixth sections of the said statute, it is enacted, that if a defendant to a suit 
in equity, who has appeared, or who has had an appearance entered for him 
according to the provisions of the before-cited fourth section, shall refuse or neg- 
lect to put in his answer in due time, the bill against him may be taken pro con" 

fesao. In the exposition of the fifth section of the said statute, it has been held 
(though the words of the act, as was observed by Lord Eldon, in Jones v. Dames^ 
17 Ves. 368, seem to restrict the operation of the said section to bills of discovery 
only) that the remedy given thereby was not intended to be confined to bills of 
discovery, but to extenM to bUls praying relief. Logan v. Granty 1 Mad. 696; 
Cory v. Gerlckenj 2 Mad. 45. 

2. It should be observed that, by the bill now pending in Parliament, " For the 
Improvement of the Administration of Justice in Courts of Equity," it is proposed 

(1) I Vem. 287 ; Parker v. BfacA5otim«, Pre. Ch. 99. 
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that, if any defendant shall he taken into custody under a writof attachment, duly ' 
issued against him for contempt in not appeanng to a bUl ; or, being in custody 
for any other cause, shall be charged with or detained under such writ, and the 
same shall appear by the return to such writ ; if such defendant shall neslect to 
enter an appearance, then, after the expiration of fourteen days from we time 
when such writ of attachment was returnable, the Court shall, upon motion or pe- 
tition on behalf of the plaintifl^ notice of which shaU not be required, snd upon the 
production of the return to the writ, and of a certificate of the clerk in Ck>urt dT 
the plaintiff that the appearance of such defendant has not been entered, order and 
appoint one of the sworn clerks of thfe Court to enter an appearance for such de- 
fendant; and thereupon such proceedings shall be had as if such defendant had 
actually appeared. As to the farther course to be pursued in order to have the 
bill taken pro confesto^ see, ante^ note 1 to The f^ltiamey General v. Young, 3 V. 
209. 



POWELL V. ROBINS. (1) [•209] 

[Rolls.— 1801, Nov. 30 ; Dec. 7. 1802, June 4.] 

SixPLE-coNTiiACT dobts uot charged upon real estate by a will, first devising, that 
all his debts and funeral expenses mi^ht be satisfied and paid by his execu- 
tors (a): all the real estate being specifically devised (61 

Assets marshalled : but no sale decreed until the infant devisee attains twenty- 
one (2) (cl [p. 209.] 

Sale decreed, or a receiver; where evidently for the benefit of the infant heir to 
avoid the parol demurring (iQ, [p. 211, note.] 

The bill was filed by creditors. The specialty creditors had ex- 
hausted the personal estate ; which appeared by the Master's report 
on a decree for an account. The simple-contract creditors insisted, 
that the testator's will charged the real estate with the payment of 
his debts ; or, if not, that they had a right to stand in the plac« of 
the specialty creditors against the real estates ^cifically devised. 

The testator John Davis being seised and possessed of real and 
personal estate made his will in writing duly attested, bearing date 
the 10th April, 1792 ; and first he devised, that all his just debts 
and funeral expenses might be satisfied and paid by bis executors 

(1) Ex rdaUone. 

. (a) See Kidney v. CoiiMinoiber, WiUiama v. Coueemaker^ ante, 1 V. 436, note (a) ; 
Ram on Assets, p. 64, 65 ; Keeling v. JSrotm, anUf 5 V. 359, and notes ; 2 Story, 
£q. Jur. § 1246, § 1247 ; HUlan v. Lancaster, 3 Russ. 108 ; 2 Powell on Devises, 
by Jarman, ch. 34, p. 654; Balmm v. Lindegntn, 2 Bro. C. C. (Am. ed. 1844), 94, 
note ; Cownbee v. OibaMh, 1 ib. 273, note (li 
ih) See Ram on Assets, ch. 28, § 2, p. 334. 

(2) See the note, pod, 211. 

(e) Parol demurrer is now abolished in England by stat 1, Will. IV. c. 47, 
§ 10; and by § 11 infants are enabled to convev their estates in certain cases, 
comprehending those, in which the parol would have demurred. 2 Macpherson, 
Infants, (Lend. ed. 1842), 411. As to the law on this subject before the passage 
of that act, see ib., and also p. 360, 361. 

(i\ See Harrisv. Hdrrii, 6 Gill & John. Ill ; Davie v. Dotding, 2 Keen, 245; 
Oarland v. Loving, 1 Rand. 396; Cejftr v. Go^er, 2 Dana, 270, m reference to 
'circumstances under which Courts will decree a sale of the lands descended to 
infants. 
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therein named as soon after his decease as might be ; and be gave 
to his wife, the Defendant Mary Davis, his leasehold cottage, &.c* 
for the remainder of the term he, had therein, in bar of dower, and 
he gave and bequeathed unto his only child, the Defendant Thomas 
Davis, an infant, all his water corn mill, with the appurtenances, and 
three cow commons on Morton Heath ; to hold the said water com 
mill, messuages and garden, with the three cow commons, unto the 
said Defendant Thomas Davis, his heirs and assigns, after age ; and 
in case of the death of Thomas Davis under age then he gave the 
said mill, &c. unto the said Mary Davis, the Defendant, his wife, in 
case she should then be sole and unmarried, but not otherwise ; and 
all the rest, residue and remainder of his real and personal estate he 
gave unto his brother-in-law, the Defendant William Robins, and 
his brother-in-law William Gibbs ; in trust to sell and dispose of the 
same for the maintenance of his wife Mary Davis and his 
[*^210] only child Thomas Davis; and he * appointed William 
Robins and William Gibbs, executors. 

Mr. Cooke for the simple-contract creditors cited Trott v. Ver^ 
non (1). Harris v. In^ledew (2). Kidney v. Cowsmaker (3). 
Knightky v. Knighiley (4). Shallcross v. Fttiden (5). Williams v. 
Chitty (6). Keding v. Brown (7), and Brydges v. Landen ?8). 

Mr. Liloyd (Amicus Curue) mentioned Finch v. HattersUy (9), 
a manuscript case, upon a will beginning thus : 

^< I John Hattersley make my will in the following manner : First, 
I will that all my debts and funeral expenses to the amount of 20/., 
be paid ; " and he devised his real estate to his wife ; whom he ap- 
pointed his executrix. That was held a charge upon the real estate. 

The Master op the Rolls [Sir William Grant] expressed 
considerable doubt, whether this amounted to a charge (10) ; being 
a mere direction to the executors to pay ; and observing, that the late 
Master of the Rolls laid down some very broad propositions in 
Shallcross v. FindeUj directed Brydges v. Landen to be examined in 
the Register's Book. 

June Ath. The Master of the Rolls [Sir William Grant]. — 
The question is, whether the testator's debts are charged on his real 
estate. I take it to be a fact admitted, that the testator had no real 
estate but what is specifically devised to the son. It is contended, 
that by the words the testator has charged his leal estates with the 

(1) Pre. Ch. 430. 

(2) 3 P. Will. 91. 
•4n^, vol. i. 436, iL 267. See the note, L 447. 
wMSe, vol. ii. 328. 
Aidty vol. ill. 738. 
Aidt^ voL iii. 545. 
w9n<e, vol. V. 359. 
In Chanceiy, 26th Janoaiy, 1786, Slat October, 1788. Cited mde, \o\. ill 

(9| In Chancery, before Lord Rosslyn, 1797. 

(10) Sandmon v. Wharton^ 8 Price, 680; CHiffard v. Lewtt, 6 Madd. 33. 

VOL. VII. 10* 
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payment of his debts. That the words used would not of them- 
selves amount to a charge has been determined in two cases : name- 
lyi Brydgts V. Landen and Williams v. Chitty. So in the case of 
Keeling v. Brovm. 

These cases certainly determine the present. Here the words are 
precisely the same as those used in those cases. They determine 
the present case, upon the supposition, that no real estate passed to 
the executors. Here I presume the whole real estate was given to 
the son. The caSe of Finch v Hattersley was furnished me by Mr. 
Lloyd. Mr. Lloyd says, that the devise in that case was held to l^ 
a charge upon the real estate. But there the wife, the executrix^ 
was the devisee of the real estate : so that she had by that the means 
of paying the debts out of the real estate. Lord Alvanley in Keel- 
ing V. Brown puts the decision upon that. In this case the Defend- 
ant, the devisee, is an infant ; and therefore I cannot order the estate 
to be sold, until he comes of age (1). I can only declare, that the 

(1) Thifi privilege of an infant to have a day after coining o£a^e to show cause 
against a decree, analogous to the parol demurring at law (a), derives its origin 
from a principle of justice, ratlier than favor, to the heir in chivalry, deprived dur- 
ing Wardship of the profits ; and was subsequently without equal reason extended 
to the heir generally. In PUukd v. Bteby^ 4 East, 485, the Court of King's Bench 
decided, that the parol does not demur in favor of a devisee ; and, although in that 
case the infant devisee was not, as in PovotU v. iZofrtiu, also heir, Lord Hardwicke 
in BecBumont v. Thorptf where that union of characters appears to have occurred, 
declared, that the parol never demurs, but where the estate comes to the heir by 
descent See 2 Ch. Ca. 164 ; For. 156, 198 ; Cheadin v. Chaplin, 3 P. Will. 367 ; 
Uvedtde v. Uvedaky 3 Atk. 117 ; Tuckfidd v. BvUer, Amb. 197 ; where the infant 
was remainder-man in tail, with remainder in fee (as aroears in Mr. Deaves's 
Manuscripts) to his father, the tenant for life. Stoeet v. Partridgty 2 Dick. 696 ; 
1 Coz, 433 ; .^n/e, vol. iiL 317 ; S^pencer v. Boyes, iy. 270 ; past, HUliamson v. 
Gordonj xix. 1 14 ; Leckmere v. Brasier, 2 Jac. d& Walk. 287 ; JiUorMy General v. 
Hamilton, 1 Madd. 214 ; 3 Black. Com. 300 ; Fonb. Tr. £q. vol. i. 81, vol. iL 268, 
9 ; 1 Woodd. 403, 4 ; Pr. Reg. 194. The principle being the infant's benefit, 
where the delay is not for hisl)enefit, the Court will go as far as possible to get 
out of the rule ; as, where there is a trust to be peribrmed ; for which there must 
be a sale ; UvtdaU v. Uvtdale: but it appears by Mr. Sanders's note, that the in- 
fant had a day to show cause. In Movia v. ffiUiamson, Chan. 26th March, 1794, 
upon a question, whether the Court would decree a sale, which was evidently for 
the infant's benefit, or the parol should demur. UvedaU v. UvtdaU^ JSltcholas v. 
Draper, Chan, before Lord Camden, Mich. 1768, and LUnvd v. Gwvn, before Lord 
Thurlow, were mentioned ; and the Attorney General (Lord Eldon) said. Lord 
Thurlow in two instances appointed a receiver, to avoid the parol demurring. 

Lord Loughborough, C. — ^The privilege of the infant, wherever it comes forth 
in this Court, is always detrimental to him. Debts are running on, and eating up 
the estate ; which has frequently occasioned an Act of Parliament In one in- 
stance, a case from the Norfolk Circuit, the Court of King's Bench dealt very 
shortly with the right of an infiint, to whom lands had descended ; holding, that 
he might be charged with tiie covenant of his ancestor, as assignee of the ances- 
tor ; and the way they proved him assi^ee was by his mother having received 
rent I think, in this case I shall do nght by decreeing the estate to be sold. 
Nitholas v. Draper was a very strong case : an estate descended, and a case of 
intestacy. The estate was charged with a considerable mortage, and portions 
to the daughters, two of whom were infants and coheiresses, under the setUement: 
so that they stood as creditors next to the mortgage. The decree directed the 
usual accounts, an account of the personal estate, and of timber, proper to be 

(a) HarrU ▼. YoumtmBt 1 HoflT. 178. 
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simple-contract creditors are entitled to stand in the place of the 
specialty creditors ; with liberty to apply, when the infant comes of 
age, to have the estate sold to pay their debts. This proceeds upon 
the idea, that there is no real estate but what is speciifically devised 
to the son. 

1. That a mere direction, given by a testator, for payment of bis debts by his 
" executor," cannot operate as a cbarge upon real estates, specifically devised to 
a third person^ however desirous a C^urt may be to lay hold of any words from 
which it is possible to infer a testator's intention to provide, effectually, for the 
discharge of all just demands against him, see, anUf note 1 to KxgMy v. KighUy^ 

2. A decree cannot be made for the sale of the real estate of an intestate debtor 

Iwho was not withia the scope of the bankrupt laws) during the infancy of his 
leir: Lechmert v. BrasUrj 2 Jac. &. Walk. 290 ; but, it seems, a receiver may be ' 
appointed, and the rents and profits brought into Court; Suxd v. Partridge^ 2 
Dick. 696; March v. BenneU, 1 Vem. 428. 

2. In the principal case, the rule as to the parol /demurring, was thought appli- 
cable to an infant deviwe : but in Chaplin v. Chaplin^ 3 P. Wm. 868, this privilege 
was held to be confined to the heir, claiming by descent ; and even the heir, it was 
laid down, could not claim it in respect of lands held on a term for lives, which, 
though commonly called a descendible freehold, cannot, in strictness, be said to 
be tiucen by the heir by descent, but as special occupant 

4. And where a testator has devised his estate to his heir at law, but charged 
with the pajrment of legacies, the legatees will be entitled to have their legacies 
immediately raised. Whether the descent in such case is broken or not, a charge 
renders the estate equitable assets, at least for the purpose of answering such 
cl^ge ; see note 3 to Ellis v. SmUh, 1 Yes. IL But, though all creditors would 
thereby be let in, pari passu, yet, as the legacies in the case put, could not be 
raised until the testatoi^s creditors were satisfied, the estate so cnarged would be 
out of the common rule as to the parol demurring, if a bill were brought by such 
creditors for the sale of the said estate during the infancv of the heir. Mould v. 
IVUliamson, 2 Cox, 396. Where, however, payment of claims of a lower nature 
does not render the previous discharge of all debts a necessary incident, Lord Tal- 
bot held, that there was no difference, with regard to the parol demurring, 
whether the assets are legal or equitable. His lordship decided, that where an 
estate had been conveyed by a par^ in his life-time upon a trust for sale of so 
much thereof as would be sufficient to pay his debts, and the incumbrances 
charged on it, and then in trust for his own right heirs, although this was a trust 
for payment of the incumbrances which then affected the same, yet, as to the resi- 
due of the estate, not necessary for the discharge of those incumbrances, if a cred- 
itor by bond, given subsequently to the execution of the conveyance in trust, 
brought a bill praying to have the estate sold, and the prior incumbrances paid 
off, and then that ne might be paid out of the residue, the parol must of necessity 
demur, although the infant's counsel were desirous to waive that privilege, as be- 
ing in that particular instance, disadvantageous to their client Scarth v. CoUon, 
Ca. temp. Talb. 199. 

5. In the case last cited, it will have been observed by the reader, the Court 

felled ; and in case of a deficiency of the personal estate and the produce of the 
timber the real estate was with consent of tne mortgagee decreed to be sold ; and, 
afler paying the debts in their order, the residue to be applied in paying simple- 
contract debts. Mr. Dickens's recollection is, that Lord Camden decreed it upon a 
clear conviction, that it was for the benefit of the infants. 

The Solicitor General said. Lord Camden did the same thing in Msop v. jRot^ 
ley ; and Mr. Dickens said. Lard Hardwicke also had done the same. 

In this case it was aflerwards arranged without a decree for sale : the trustee 
to stand as receiver, giving security : to be allowed for the charges paid ; and to 
keep down the interest of the remaining charges out of the rents and profits. 
See the account of this case, 2 Cox, 38& 
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seems not to have doubted that, for the purposes of the trust expressed, a sale 
might have been directed, though the heir was an infant The same doctrine was 
distinctly laid down by Lord Hardwicke in Uvedak v. Uvedale, 3 Atk. 118, and 
had been previously held by Lord Cowper, in DawBon v. Goddardy Gilb. £q. Rep. 
66. Of course, whenever lands are devised to be sold for the payment of debts, 
as nothing descends to the heir, an immediate sale may be directed, without giv- 
ing him a day to show cause, though he be an infant: but, if he be decreed to 
join in the conveyance, ho must have a day to show cause ailer hd comes of age. 
Cooke V. Pamma, 2 Vem. 429. 

6. As to the ground upon which assets are marshalled in a Court of Equity, 
see, ante, the note to J^Torman V. MomUf 4 V. 769. The propriety of acting upon 
those grounds in the principal case, was recognized in Attuknon v. Whaion, 8 
Price, 682, where it was observed, in substance, that whenever it may be neces- 
sary to throw the debts of a deceased person upon his real estate, the heir (either 
natui or/adua) must be before the Cobrt at the hearing. 
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house upon the same terms, upon which he held : but, when the de- 
ponent proposed to him to execute an assignment of the original 
lease, he objected, that it was always his maxim not to part with the 
original lease, but to hold it in his own possession for his security. 

Mr. RomiUy and Mr. TVethereU, for the Plaintiff. — ^To the objec- 
tion, that the Plaintiff cannot vary the written agreement, the answer 
is, that this is a case of fraud ; upon which you must have recourse 
to parol evidence ; otherwise it cannot be made out ; and that takes 

it out of the Statute (1-) : Shirley v. Strattan (2). Toung 
[•214] • V. Clark (3). Buacton v. Lister (4). These are cases of 

Defendants resisting the performance on the ground of 
fraud : but the same principle must apply to the case of a Plaintiff 
complaining of fraud. The rule ^' Caveat emptor/^ does not apply 
in this instance. A person buying an estate has no right to ask the 
vendor, what he gave for it. Bat this is very different ; amounting 
to a warranty. Though there is no case precisely similar, the result 
of all, which ate collected by Mr. Fonblanque (5), is, that upon 
fraud or mistake parol evidence is admissible. There are several 
cases before Lord Thurlow, in which it is laid down, that a party 
may alter a term in the agreement in the case of fraud : Lord Irtir 
ham V. Child (6) ; where it was taken as clear, that, if the clause 
had been omitted by fraud, a redemption would have been permitted. 
So in Lord Portmort v. Morris (7), before Lord Kenyon. In 
Joynes v. Statham (8), and fVaOcer v. WaOcer (9), Lord Hardwicke 
intimates an opinion, that the Plaintiff might have done so, if the 
parties had been reversed. Rich v. Jackson (10) was determined 
upon the ground, that it was not a case of fraud. If the bill had 
been filed against this Plaintiff, upon all the authorities she might 
have insisted upon this variation ; for the C!ourt would not assist a 
Plaintiff coming to enforce an agreement by his own fraud, not ac- 
cording to the true contract. There can be no principle, why a 
man may set up a fraud defensively, which he cannot offensively. 

The Defendant jnust go the length of saying, that no proof 
[*^215] of fraud, however *^ clearly it may be made out, that the 

written agreement was not the actual agreement, will be 
adequate. Certainly a Plaintiff must make out a stronger case. 
The consequence of refusing this relief would be, that the person, 
who contrived the fraud, and who, if he filed a bill, would not be 
permitted to set it up, may secure the advantage by refusing to per- 

(1) Stat 29, ch. 2, c. a 
2) 1 Bro. C. C. 440. 

(3) Pre. Ch. 538. See the references in the notes by Mr. Finch. Oarrard v. 
Grinding, 2 Swanst 244. 

(4) 3 Atk. 383. 

(5) 1 Fonb. 122. 

(6) 1 Bro. C. C, 92. 

(7) 2 Bro. C. C. 219. 
8) 3 Atk 388. 

(9) 2 Atk. 98. 

(10) 4 Bro. C. C. 514, atdej vol. vi. 334, in a note to the Marquis Townshend v. 
Stangroomf where all these cases are fully discussed. See also the note, iii 38, 9. 
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fonn the agreement ; driving the other to be the actor and to file a 
bill. In many of these casea the fraud has not been clear. This is 
beyond a doubt misrepresentation from first to last ; not only «tip- 
jnrestio vert, but also suggestio falsi. How is it to be distinguished 
firom a purchase of an estate; represented by the.vendorata certain 
number of acres, and turning out to be less ? There is a similar 
reference here to' the rent. The Defendant's construction bf his 
words is impossible. ^ 

Mr. Leach, for the Defendant — The cases cited proceed upon a 
principle wide of the Statute of Frauds. The Plaintifi* signed this 
agreement under the notion, that the rent specified was paid by the 
Piaintifi* to his landlord. Assume that fact. She undertook it 
With full knowledge. This is not within the principle, upon which 
the Court permits a written agreement to be varied by paroT. The 
meaning of that rule is, that the writing must difier from the inten- 
tion of the party, when signing it. This PlaintifT intended, and 
knowing it bound herself, to pay 73/. 10«. per annum. She does 
not insist, that she signed the agreement by mistake : but she con- 
tends upon the suppression of the fact, not merely, that she is to be 
discharged from the written agreement, which might be done, if the 
case was made out, but beyond that to set up another agreement, 
existing only in parol. That is the distinction. If she meant only 
to pay a rent of 63/., and the other by fraud inserted 73/., the Court 
would correct it : but this is an attempt to repeal the 
Statute of Frauds. The ^ danger of admitting such evi- [* 216] 
dence must be attended to ; persons supporting their own 
case ; and afiecting to state the Tery words, that passed. By the 
alteration of a word the witness alters the whole conversation. But, 
admitting the evidence, ijt by no means supports their case. If the 
understanding was, that the Piaintifi* was to stand in the same rela- 
tion to the original landlord as the Defendant, how was it, that she 
was to pay 60/., as a consideration for the lease ? He meant noth- 
ing more than what he states in his answer ; that she should have it 
upon terms of equal advantage. The supposed fraud consists in 
this ; that having expended money he must therefore have an in- 
creased rent. 

Mr. Ramitty, in reply. — With respect to the Statute, I cannot 
state any case exactly like this : but, where a party by a fraudulent 
representation of the facts has obtained a contract, it has been de- 
cided in many instances, that a case of fraud is always an exception 
out of the Statute (1). If the party undertakes to show, that by 
fraud he was induced to sign an agreement difierent from the actual 
agreement, he may read evidence to that. This extends to cases of 
every description, deeds executed with the mo9t solemn fonAs. In 
Filner v. Oott (2) evidence was admitted to prove a consideration 
in the deed difierent from that stated ; a pecuniary consideration : 

(1) See the references in the note, anfe, vol. iiL 38, to Pym v. Bladcbum. 

(2) 7 Bro. P. C. 70. 
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the deed expressing natural love and affection. That was followed 
by The King v. l%e Inhabitants of Scatnmond^n (1), and various 
other cases. Lard imham v. Chilly and Partmore v. Morris (2), 
are as strong cases as can be produced : being not only to vary the 
written agreement, but to have a specific performance of 
[^17] the * agreement, so varied. There can- be no difference, 
whether the party producing the evidence is Plaintiff or 
Defendant : the question being as to the rule of evidence *; and a 
positive rule of evidence being equally applicable to both cases. In 
Doe V. AUen (3), a very strong case, upon a will, evidence was ad- 
mitted ; upon this ground, that if you so rigidly adhere to the statute, 
it would be not a statute for the prevention, but for the protection 
and furtherance of fraud. 

In this case the rent of 782. lOt. was agreed on only because the 
Defendant said, he paid that rent to his landlord. The defi^ndant, 
the only person, who knew the rent, refused to produce his lease. 
The sum inserted in the agreement has reference to something 
which is substantially the agreement. This is not, as represented, 
a .party with knowledge consenting to pay this rent. She never 
agreed to pay more than he paid. Suppose a person, owner of the 
fee, and likewise occupier, contracts to sell the estate at so many 
years' purchase, telling the party with whom he contracts, that it is 
100/. a year. Attending to the language of the Defendant, <nerms," 
can mean nothing else than the rent. The Defendant's interpreta- 
tion is totally impossible. 

The Master or tmb Rolls [Sir William Grant]. — ^The doubt 
I have felt during the argument of this case, whether there is any 
instance of executing a written agrement with a variation introduced 
by parol, still remains ; and as it is an important question, I wish to 
consider it 

The Master of the Rolls. — ^This bill calk upon the Court for a 
specific execution of an agreement for a lease, at a rent of 602. a year. 
There is no agreement in writing for a. lease at that rent; the 

agreement expressing a rent of 73/. 105. The Plaintiff 
[* 218] contends however, *that she signed that agreement under a 

belief, that such was the rent payable by the Defendant : 
the real agreement being for a lease at the same rent he paid to his 
landlord. The Defendant in his answer admits, he might have said, 
she should have it upon the same terms, not meaning the same rent, 
but upon terms upon the whole equally advantageous ; insisting, 
that, as he had laid out a great deal of money, she would upon the 
whole have as good a bargain. She offers parol evidence to prove 
an express agreement, that she^was to have it upon the same terms 
as he had it ; and to show, that nothing could be meant by that ex- 
pression, but the same rent : nothing being in discussion between 

1) 3 Term Rep. B. R. 474. 
[2) 3 Bio. C. C. 219. 
8 Tenn Rep. B. R. 147. 



1802.] WOOLLAM V. HEAltir. 218 

them, but the amount of the rent. He alleges a particular reason 
for not stating it ; that he had not his own lease at hand. The 
question is, whether the evidence is admissible ; for, though read, it 
has been read without prejudice. The Defendant controverts the 
effect of the evidence, supposing it can be received: but I own, my 
opinion ^s, that, if received, it will make out the Plaintiff's case ; 
for, taking the whole together, there is hardly a doubt, that the im- 
pression meant to be conveyed was, that the rent should be the same ; 
and, whatever he meant, that is the impression any person would 
have received from his language. % 

By the rule of law, independent of the statue, parol evidence 
cannot be received to contradict a written agreement. To admit it 
for the purpose of proving, that the written instrument does not 
contain the real agreement, would be the same as receiving it for 
every purpose. It was for the purpose of shutting out that inquiry 
that the rule of law was adopted* Though the written 
instrument does not contain the terms, *it must in contem- [ '^^lO] 
plation of law be taken to contain the agreement ; as fur- 
nishing better evidence than any parol can supply. 

Thus stands the rule of Law. But when Equity is called upon to 
exercise its pecuUar jurisdiction by decreeing a specific performance, 
the party to be charged is let in to show, that under the circum- 
stances the Plaintiff is not entitled to have the agreement specifically 
performed : and there are many cases, in which parol evidence of 
such circumstances ha^ been admitted; as in Btixton v. Lister; 
which is very like this case. There upon the face of the instrument 
a specific sum was to be given for the timber : but it was shown by 
parol, that the Defendants were induced to give that upon the 
representation, that it was valued by two timber merchants ; which 
was not true. So here by the agreement upon the face of it she is 
to pay this rent: but by the evidence she was induced to do so, 
because she thought, from his representation, that it was the rent he 
paid. If thid had been a bill brought by this Defendant for a specific 
performance, I should have been bound by the decisions to admit 
the parol evidence, and to refuse a specific perforHiance. But this 
evidence is offered, not for the purpose of resisting, but of obtaining, 
a decree : first, to falsify the written agreement ; and then to sub- 
stitute in its place a parol agreement, to be executed by the Court. 
Thinking, as I do, that the Statute has been already too much 
broken in upon by supposed equitable exceptions, I shall not go 
farther in' receiving and giving effect to parol evidence, than I am 
forced by precedent. Tbqre is no case, in which the Court has 
gone the length now desired. But two cases are produced, in 
which, it is said, there is an intimation from Lord Hardwicke to 
that effect. Upon that it might be sufiScient to say, it was not 
decided. But it is evident from the manner, in which that great 
Judge qualifies his own doubts, that he thought it impossible 
to maintain such a proposition as the Plaintiff is driven to main- 
tain. In Walker v. Walker it is to be observed, first, that the 
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* parol evidence was not offered for the purpose of contradicting 
any thing in the written agreement. It was admitted, that, as 
far as it went, it stated the true meaning. But it was con- 
tended by the Defendant, that there was another collateral 
agreement, which the Plaintiff ought to execute, before he could 
have the benefit of the written agreement. It was evidence too 
offered in defence, to resist a decree. Lord Hardwick^, after stating 
the ground, expresses himself thus : 

<' The Plaintiff for these reasons is not entitled to relief in this 
Court for supplying the defect of a legal conveyance: but it is 
rebutted by the Equity set up by the Defendant. I am not at all 
clear, whether, if the Defendant had brought his cross bill to have 
this agreement established, the Court would not have done it, upon 
considering this in the light of those cases, where one part of the 
agreement being performed by one side, it is but common justice it 
be carried into execution on the other ; and the Defendant would 
have had the benefit of it as an agreement." 

So he states the special reason ; not being at all clear, that the 
Defendant would have been so entitled. There is nothing of 
admitting parol evidence to contradict a written agreement, and 
next to set up a parol agreement, to be executed by the Court. 

The other case referred to is Joynes v. Stathamy referred to for the 
opinion expressed by Lord Hardwicke : 

" Suppose, the Defendant had been the Plaintiff; and 
[•221] had brought the bill for a specific performance of ♦the 
agreement : I do not see but he might have been allowed 
the benefit of disclosing this to the Court." 

But the reason is assigned : 

<< Because it was an agreement executory only ; and as in leases 
there are always covenants relating to taxes, the Master will inquire, 
what the agreement was as to taxes ; and therefore the proof offered 
here is not a variation ; but ui explanatory only of what those taxes 
were. I am of opinion to allow the evidence of the omission in the 
lease to be read." 

The parol evidence was received for the purpose of resisting per- 
formance of the agreement ; and received likewise, not to contradict 
it, but to show, that, as it stood, it did not fully express the meaning 
and intention of the parties ; there being another stipulation agreed 
upon ; but not introduced into the written instrument ; and even if 
that had been a bill by the Defendant to carry into execution the 
agreement, he would not have found it necessary to offer parol 
evidence to contradict any thing in it ; for he allowed it to contain 
the intention, as far as it went : but the provision, that the rent was 
to be clear of taxes, was omitted : and Lord Hardwicke from the 
particular nature of that stipulation expresses a doubt, whether if the 
Defendant had been Plaintiff, he might not have been permitted to 
give evidence : it being usual to leave that open ; intimating, that it 
would be merely explanatory as to the taxes. 

But this is evidence to vary an agreement in a material part ; and 
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having varied it to procure it to be executed in another form. 
There is nothing to show, that ought to be done ; and my opinion 
bemgy that it ought not, I must dismiss the bill, but without costs. 

* The Plaintiff then applied for a decree according to [* 222] 
the written agreement ; with a covenant for quiet enjoy- 
ment ; as he had not power to grant such a lease. 

The Master of the Rolls [Sir William Grant] said, the bill 
was not for that purpose ; expressly objecting to a lease at the rent 
of73/. lOf. 

The bill was dismissed without costs, and without prejudice to 
another bill for a lease, at the rent of 73/. lOs. 

1. In what cases, and to what extent, parol evidence is admissible upon ques- 
tions of specific perfonnance, see, anUj tne notes to The Marqvis of Toumitnd v. 
Stangroom^ 6 V. 328^ with the farther references there given. 

2. That a plaintiff, who has set up one agreement by his bill, cannot obtain 
(under that bill) execution of a different agreement, even though he should be able 
to establish such different agreement hy proofs in the progress of the cause, see' 
note 3 to MoHimer v. Orchard, 2 V. 24a 

3. Equity will never compel a purchaser to complete a contract, as to which he 
has been misled by any kind of misrepresentation, whether wilful or not, on the 
part of the vendor. See note 2 to Cahaiey v. /ftUtofM, 1 V. 210; and to the 
authorities there cited, add Turner v. Harvey, Jacob's Rep. 178. 

4. The course pursued in the principal case, of dismissing the bill without 
costs, was followea in the recent analogous case of Gtrrard v. Grifding, 2 Swans. 

25a 
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Order to amend, not served or drawn up, does not prevent a motion to disnuss 
the bill for want of prosecution. 

The bill was filed to set aside an award. 

Mr. BeUy for the Defendant moved to dismiss the bill for want of 
prosecution ; stating, that a motion to amend had been made ; bat 
no order was served, or drawn up; and that if this is sufficient, no 
bill could be dismissed for want of prosecution ; for an order to 
amend would constantly be obtained. 

The Lord Chancellor [Eldom] concurred in that observation ; 
and added, that an order not being served or drawn up goes for 
nothing. 

The order to dismiss the bill was made (1). 

Where an order has been pronounced, upon motion of course, but not served, 
an intermediate step, taken by the other party, may be good: Morris v. (hom^ 1 

(1) Morris v. Owen, 1 Ves. & Bea. 523. The order to dismiss for want of 
prosecution operates immediately, when pronounced : Lorimer v. Lortaur, 1 Jac. 
& Walk. 284. 

VOL. VII. 11 
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Yes. & Bea. 523. But, though some prden of course operate from the time of 
service only, (see, ante, the note to Knox v. Symmonds, 1 V. 87,) yet an order to 
dismiss a bill for want of prosecution operates from the moment it is pronounced ; 
and a replication filed after that time, though before the order is served, will not 
prevent the effect of the order. Lonmer v. Lorimery 1 Jac. & Walk. 288. See 
the notes to the ,^nom/mou8 ease, 2 V. 287. 



[*223] 



ANDREW V. THE MASTER AND WARDENS OF THE 
MERCHANT TAYLORS' COMPANY. 

[Roxxs. — 1802, Juns 21. — See the Attorney Geneiui. v. Ardrew, aitte, 

Vol. UL 63a] 

A COMPROMISE, applying part of the fund to an establishment at St John's Col- 
lege, Oxford, with which the Merchant Taylor's Company are connected, and 
givinff the rest to the next of kin, was, the Attorney General consenting, 
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established by decree. 

The decree in the cause of The Attorney General v. Andrew (1), 
was affirmed on appeal by the House of Lords on the 20th of Feb- 
ruary, 1800. 

By that decree the information as against Trinity Hall was dis- 
missed ; and it was ordered, that the relators should be at liberty to 
lay proposals before the Master for carrying into execution the in- 
tended donation of the testator within the intent and meaning of the 
will. 

The account having been taken, and the funds transferred to the 
Accountant General, and the costs paid, no farther proceeding was 
had under that decree. Afterwards the Master and Wardens of 
the Company of Merchant Taylors agreed to compromise the suit 
with Thomas Harrison Andrew, the residuary legatee and one of 
the executors of James Andrew ; who was the executor and residu- 
ary legatee of Lois Andrew, the surviving next of kin and residuary 
legatee and sole executrix of the testator ; upon the terms, that a 
part of the funds should be appropriated to the establishment and 
maintenance of certain scholarships or exhibitions for the study of 
the civil law in the College of St. John the Baptist, in the Univer- 
sity of Oxford ; which College is connected by the terms ,of its 
foundation with The Company of Merchant Taylors ; they having 
a right of sending scholars from their School to that College; 
who on admission become scholars, and succeed to fellowships of 
that College ; and the College acceding to that arrangement, arti- 
cles were executed, dated the 6th of February, 1801 ; by which it 
was agreed, that 2610/. cash, with interest at 5 per cent. 
[•224] and 2666/. 13^. 4d. *3 per cent. Consolidated Bank An- 
nuities, part of the funds, should be appropriated for the 

(!) wfn<e, vol. iii. 633. 
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purpose of establishing six scholarships in St. John's College, ac- 
cording to the agreement; and that Thomas Harrison Andrew 
should have all the rest of the funds. 

The bill was filed by Thomas Harrison Andrew against The Mer- 
chant Taylors' Company, St. John's College, the Attorney General, 
the co-executor with the Plaintiflf of James Andrew, and the heir at 
law, to have the articles carried into execution. 

This cause was ordered to stand over till the decision upon the 
petition of rehearing oi Moggridge v. ThacJcweU (1). 

Mr. Alexander VLppewred for the Attorney General ; and consented 
on his part to the decree prayed. 

The Master of the Rolls [Sir William Grant] expressed a 
doubt, whether this could be done consistently with the decree, that 
has been made ; whether this arrangement, carrying it from Cam- 
bridge to Oxford, is an execution Cy pres. 

Mr. Romitttf, for the Plaintiff, said. The Merchant Taylors' Com- 
pany were desirous of waiving any proposal beyond this compromise, 
which carries into ex^cutioii the intention as for as can be done ; as 
this College is connected with the School ; and no other Colltge will 
accept it with this condition annexed. 

Mr. Richards (Amicus Curia) observed, that in the case of 
fVheathy Church (2) Lord Kenyon was of opinion, 
*they were competent to agree among themselves as [*225] 
to what should be applied. 

The Master of the Rolls. — ^There is an appropriation in this 
case as much as in that. I wish the Attorney General's consent to 
appear. Then let the decree be made according to the prayer of 
the bill (3). 

See, arUe, the notes toS.C.S V. 63% 

(1) wMe,9a 

(2) The Momof General v. Tke BUhop of Oxford, Stated from the Regis- 
tei^s Book, ante, vol. iv. 431, in Cor6ytt v. FVencL 

(3) For tiie conclusion of the cases upon Dr, Andrew's will, see ^dreto v. 
Trmiiy Htdl, post, vol. ix. 525. 
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URQUHART v. KING. 

[Rolls.— 1802, June 31.] 

Executors, though not having legacies, held trustees of the residue for the next 

of kin (a). 
At law the appointment of an executor is a gift of every thing not disposed of (6), 

[p. 228.] 
A lefiracv to an executor raises a presumption against his legal title to the residue ; 

wnich he majr rebut by evidence (c), [p. 229.] 

Jane Morris made her will in the following manner : 

" I Jane Morris," of Berrymead Lodge, &.c. '< intending to dis- 
pose of part of my personal estate do make my last will and testa- 
ment respecting the same in manner following." 

The testatrix then gave legacies to several relations of her de- 
ceased husband, residing in the American States, and, in the event 
of the death of any of the legatees in her life, to their respective 
issue ; and then proceeded thus : 

'< Aad I direct the said several legacies to be paid to the several 
persons aforesaid in lawful money of Great Britain, at the expira- 
tion of six months next after my decease, and to be remitted 
them in full without any deduction then for any tax or duty, that 
may be payable in respect of the same legacies to Government, or 
any duty or expense, that may be payable or may attend the remit- 
tance thereof or the giving any release or acquittance to my execu- 
tors for the same ; and to that intent I give to my execu- 
[* 226] tors hereinafter named * such a sum of money as may be 
necessary to pay and satisfy every tax, duty, and imposi- 
tion, payable in respect of the same several legacies and the expense 
of tsiking and procuring proper releases and acquittances, and also all 
costs and charges, which they may incur, or be put unto in the exe- 
cution of this my will ; and I constitute and appoint the Honorable 
Rufus King, Minister Plenipotentiary from the United States of 
North America aforesaid, or such oUier person, who at the time of 
my death shall be Minister Plenipotentiary from, the States of Amer- 
ica to this Kingdom, and Francis Gregor of Trewarthenick in the 
county of Cornwall, Esq. executors of this my will." 

By a codicil she gave other legacies specific and pecuniary ; but 
made no disposition of the residue. 

Upon the bill of the surviving brothers and sisters of the testa- 
trix and nephews and nieces, the children of a deceased brother, 

(a) The English decisions respecting the circumstances which will make an 
executor trustee for the next of kin, are for the most part inapplicable in America, 
where the surplus undisposed of by the testator is universally distributable among 
the next of kin. See JVeshiit v. Murray^ Murray v. J^esbiU^ anie^ 5 V. 158, note 
(a) ; Bmnet v. BaUhelory antej 1 V. 68, note (a) ; JVburw v. Finekj ib. 344, note (a) ; 
2 Story, Eq. Jur. § 1208 ; 3 Phil. Ev. (Cowen & HilPs notes, ed. 1839,) 1^, 
1496; Hagthorp v. Hook, 1 Gill & John. 270. 

(6) See note (a) above. 

(c) 2 Williams, Executors, (2d Am. ed.) 1054, 1055. 
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claiming the residue as next of kin, the only question was, whether 
the executors were trustees of the residue for the Plaintiffs : the ex- 
ecutors claiming it beneficially. 

Mr. RamUbf, for the Plaintiffs ; Mr. Lhyd and Mr. Dowdeswetty 
for other next of Kin. — ^Upon this question, which is a mere ques- 
tion of evidence, the circumstance of a legacy to the executor (1), 
is only one circumstance, and a very slight one. It is impossible to 
say, the first case upon that is very satisfactory. Upon many other 
circumstances the Court has considered the executor a 
trustee ; as, where the testator * has declared, he meant to [* 227] 
give to another (2) ; Andraven v. PaUblanc (3) : so, where 
he left a blank (4) ; showing, he did not intend to give it to the ex- 
ecutor as executor. That also has been thought material to show, 
the testator did not intend to die intestate as to any part of his prop- 
erty. In general a testator does not intend to die intestate as to 
any part. The object of this will is very material ; showing, the 
testatrix did not intend to dispose of the residue. The choice of 
Mr. King or the Minister Plenipotentiary from the American States 
for the time being as one of her executors, shows, she meant him 
by virtue of his office only : matiy of the legatees also being resident 
in America: De Mazar v. Pybus (5). The direction as to the 
costs and charges of the executors was quite unnecessary, if she 
meant them to take all the residue beneficially. Dean v. DaU 
ton (6). 

Mr. Richards and Mr. StteU^ for the Executors. — ^The executors 
are in point of law entitled. A testator cannot die intestate, as long 
as there is an executor. This case is perfectly pew in its circum- 
stances ; not like a bequest to a person, who dies in the life of the 
testator. In that case it is clear, the testator intended to give it 
from the executor. So in the case of the blank the conclusion is, 
that he intended to give the residue to some one, not the executor ; 
for his name the testator knew : but the other did not occur to him. 
Where the residue is given to the executor *^ in trust,'' that is an ex- 
press declaration, excluding him. Dean v. Daltan is equivalent ; 
the executors having legacies for their trouble. In De Mazar v. 
Pybus the appointment was of the partnership, not indi- 
vidually ; * and they were also made guardians ; and that [* 228] 
very term makes them trustees. The direction for paying 
the stamp duty is merely increasing the legacy. As to the direction 
giving the executors their costs, nothing is given to them for their 
trouble in executing the will. It is not necessary to show bounty 
intended to the executors. The Plaintiffs 4nust show the contrary. 
The executors claim by law. As to the beginning of the will, if it 

(1) See aniej MtheU v. Murray^ vol. v. 149, and the references in the note, 158 ; 
MboU V. MboU, vi. 343 ; and the note, i. 9SL 

Antty Btnnd v. Balthdor, vol. L 63 ; Mordauni v. Hussty, iv. 117. 

3 Atk. 299. 
,^ The Bishxnf of Chynt v. Ywng^ 2 Ves. 91. 

(5) Asdty voL IV. 644. 

(6) 2 Bro. C. C. 684. 
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only appointed an executor, and no more, the whole property is dis^ 
posed of. There was a time certainly, when the Court inclined 
against the executor, and in favor of the next of kin ; but in J3otr- 
Jeer V. Hunter (1) the law was established in favor of the legal right.. 
In this will there is nothing but surmise upon little circumstances. 
Giving the executors their expenses is only giving them what by law 
they had a right to retain ; and is merely a cautious act of kind- 
ness. 

Mr. Richards, in reply, was stopped by the Court. 

The Master of the Rolls [Sir William Grant]. — ^It is true, 
at law the appointment of an executor is a gift of every thing not 
otherwise disposed of. But in equity it is always a question of in- 
tention, whether he is entitled beneficially or as trustee ; and the 
question always arises upon the sufficiency of the evidence, by which 
the intention is made out. I apprehend, the conclusion Courts have 
drawn from the circumstance of a legacy to the executor was per- 
haps originally a stretch, and not very conclusive evidence of an in- 
tention, that be should not take beneficially ; for undoubtedly there 
might be reasons for a legacy consistent with an intention, that the 
executor should take the whde. But they have reasoned 
[* 229] * it thus ; that it is giving him part and the whole. That 
I do not think quite conclusive : but it is now settled that 
it raises a presumption against him ; which he is allowed to rebut by 
evidence of the real intention, that he should take beneficially. 

In this case the circumstances much more strongly indicate the 
real intention, that the executors should not take beneficially, than a 
legacy would have done. First, the declaration, that she intends to 
dispose of part of her personal estate, and that it is for that purpose 
only she makes a will. That amounts to a declaration, that she does 
not by appointing an executor mean to dispose of the whole ; though 
that appointment standing alone would legally have that efiect. 
That declaration of itself might have been not very conclusive ; if 
the whole tenor of the will was not in perfect correspondence with 
it : but throughout the testatrix proceeds upon the assumption, that 
nothing is to go to any one but what she specifically disposes of; 
for, directing the tax upon the legacy to be paid, she does not in the 
usual way direct the executors to pay it ; but thinks it necessary to 
give to her executors such a sum of money as may be necessary to 
pay all these charges and expenses, and makes no farther disposition. 
There she stops ; having disposed of every thing she means to dis- 
pose of. Therefore the conclusion of the will is consistent Ivith 
what she sets out with. • It is said, that may be from caution ; that 
the executors may in all events be safe. But it is evident, she did 
not think, such a precaution necessary : evidently supposing, a part 
of her personal property would be sufficient for all the purposes of 
her will. There is no motive for this special bequest to her execu- 
tors, except that she supposed it necessary to separate from the residue 

(1) 1 Bro. C. C. 328. 
VOL. VII. 1 1* 
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every thing she meant the executors to have. That was nugatory, 
if she supposed her estate solvent, and that the executors 
* were to take the residue ; for it would be only taking out [* 230] 
of their own residue. The appointment of Mr. King, not 
in his individual capacity, as a friend, but in his capacity of minister 
from the American States, or of such other person, who at her death 
should be minister, is not material (1) ; aiding the other circum* 
stances. It is evident therefore, she meant to confer an office only ; 
and the intention is much more clear than it would be from the sin- 
gle circumstance of a trifling legacy to each ; which, it is admitted, 
would be sufficient to exclude the executors. They are therefore 
mere trustees of tHe residue for the next of kin. 



1. As to the circamstances which may exclude an execuUir'fl claim to a bene- 
ficial interest in the residue of his testator's personal property not disposed of, see, 
ofUe, the notes to Bennd v. Bachdorj 1 V. 63, the notes to Abtir«e v. Finch, 1 V. 
344, and note 4 to Moggndgt v. ThadcwtU^ 1 V. 464. That the nomination of 
ui executor, on the ground of his holding a particular situation or employment, 
and not looking to the individual in his personal capacity, repels the jirimafaeU 
presumption which, in ordinaxr cases, arises in favor of an executor, and converts 
torn into a trustee of the residue, see De Maxtor v. Pyhus, 4 Ves. 64iB ; GrMht v. 
/femtftcm, 12 Ves. 309. 

3. The diduMj in the principal case, that trifling legacies to each of .several 
executors would be sufficient to exclude them from all beneficial interest in the 
residue of their testator's estate, must be understood as applying only to cases in 
which the legacies to each were equal. See note 2 to J\wdt v. Murray^ 5 Ves. 
149. 



MILES t;. LINGHAM. 

[180S, June 14, 19, 23.] 

RsTuazr to an attachment for want of appearance ^ C^ Convm^ but from illness 
and infirmity she could not be removed : a Messenger ordered (a\ 

The Defendant Rebecca Lingham was taken upon attachment for 
want of appearance, and still remained in custody. The sheriff's 
return upon the attachment was " Cepi Corpui ; " but by reason of 
her weak state of health, extreme infirmity, and the peril of her life, 
he did not remove her. 

Mr. William Agar, for the Plaintiff, moved for a Sequestration ; 
suggesting a doubt, whether the motion ought not to be first for a 
messenger ; and afterwards for a sequestration. He cited the PraC' 
iical Register (2). Frederick v. David (3). WiVcinson v. Bel* 
cher (4). An anonymous case in Atkyns (5) ; in which, as well as 



m 



See pott, voL xiL 309. 

1 Smith, Ch. Pr. (Am. ed.) 193. 

Page 48. 

1 Vera. 344. 
;4) 2 Bro. C. C. 181. 
5) 2 Atk. 507. 
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in Frederick v. Damdy the sheriff had parted with the body. Martin 
V. Kerridge (1). Anon. Mose. 801, Mortice v. The Bank ofEng" 

land (2) ; that there may be a sequestration ; though the 
[*231] * party is not in custody upon the attachment. In JFVed- 

erick v. David the party was out of custody ; having gone 
to Holland : yet as he once had been in custody, a messenger was 
sent. In extreme cases the clerk in Court has sometimes been or- 
dered to enter an appearance. 

The Lord Chancellor [Eldon], after some consideration, ordered 
a Messenger. 



"' A SEquESTRATioiv DiajT issuo against a muty who is in* contempt, whether he 
he in custody or not Sec, ante, note ] to naUs v. Shqftot, 1 V. 86. 



DANN t;. SPURRIER. 

[1802, June 22.] 

Whether a lease for seven, fourteen, or twenty-one, vears, is determinable at 
either of the intervening periods, at the option of both peities, or of the lessee 
only, nothing being expressed as to that, quart. (See the note, pos^ 236.) 

The relief in respect of expenditure under an erroneous opinion of title or an ex- 
pectation of a larger interest, or that the enjoyment would not be disturbed, 
with the 'knowledge and permission of the other party, requires a case of bad 
faith clearly made out (a). In this instance it tailed for want of evidence, 
[p. 231.] 

Br a memorandum, dated the 14th of October, 1791, it was ex- 
pressed, that William Atkinson agreed to take on lease from John 
Spurrier a dwelling-house and premises in Old Broad Street, to hold 
for seven, fourteen, or twenty-one, years, at the yearly rent of 150/. 
payable half-yearly ; including all taxes, to be paid by Spnrrier ; the 
term and rent to commence from Christmas next. The usual fix- 
tures to be taken at a valuation, &c. 

Atkinson took possession under this memorandum : but no lease 
was executed. In February 1797 Atkinson a^eed to transfer to 

Richard Dann his interest under the agreement. In that month a 

^. 

(1) 3 P. Will. 240. ^ 

(2) For. 217, see page 222. 

(a) See this principle illustrated in 1 Stoiy, Eq. Jur. § 388, 389, 385 ; 2 ib. 799 a, 
799 6, 1237; Storrs y. Barker, 6 John. Ch. 68, 1(39; Qreen v. Biddle, 8 Wheat 1,77, 
78 ; Bright v. Bwd, I Story, C. C. R. 492, 493 ; WendtUw. Van ReneseUaer, 1 John. 
Ch. 354; Brig &rah .^n, 2 Sumner, 206; Grwf v. BariUU, 20 Pick. 193; Hen- 
derson V. (hSrUm, 2 Yerger, 394 ; Tarnmt ▼. Terry, 1 Bay, 239 ; Skinner v. 
Stouee, 4 Missouri, 93. 

See the opinion of Mr. Chancellor Walworth, in Putnam v. RUcMe, 6 Paige, 
390, 403, 404, 405, upon the question of the right of a htmafide purchaser to com- 
pensation for improvements made on an estate, which he afterwards loses 
through defect of title. See farther, on tlie same point, Bright v. Baud, 1 Story, 
C. a R. 494-496. i-- ^ s 
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notice respecting a party wall having been served upon Atkinson, he 
sent it to Dann ; who inclosed it to Spurrier in a letter, dated the 
17th of March ; stating, that he had taken the house from Atkinson ; 
and presumed, Spurrier had no objection to grant the lease to him ; 
as Atkinson had informed him, Spurrier had only signed an agree- 
ment with him ; but upon which subject, he (Dann) added, he 
would take an opportunity of seeing Spurrier ; as he found, he must 
be put to considerable expense, before he could make the house a 
comfortable residence. On the 20th Spurrier returned an 
^ answer ; suggesting, that the notice shold not be sent to [* 232] 
him ; considering the house as belonging to Atkinson only ; 
and as to his (Spurrier's) consent to Atkinson's parting with the 
house to him (Dann) or any other gentleman, he could not decide, 
tiU an old account between him and Atkinson was settled ; adding, 
that, when Dann should have taken Atkinson's sentiments, he should 
be glad to hear from him. 

No farther communication took place at that time ; and posses- 
sion was delivered to Dann, in July, 1797 ; who sent to Spurrier a 
draft of a lease, extending the term to twenty-one years ; and then 
began to repair the premises ; and laid out near 400/. in repairs. 
Spurrier took no notice of that and other letters from Dann, inquir- 
ing, whether Spurrier had perused the lease, until the 4th of .Sep- 
tember following ; when Phipps, the partner of Spurrier, informed 
Dann, that he was directed by Spurrier to say, he would not grant 
any other lease than what Atkinson was entitled to under the agree- 
ment ; and that there was not two years unexpired. This produced 
a renewal of the correspondence ; in which Spurrier, upon the 8th 
of September stated, that he considered the agreement as liable to 
be terminated at either of the periods mentioned therein, at the op- 
tion of either party ; and appealing to his candor as a professional 
man, whether it was not so in law, which according to the bill was 
the first intimation by Spurrier, that he considered the agreement as 
determinable, at the option of either party. 

Under these circumstances the bill was filed by Dann and Atkin- 
son ; praying a specific performance of the agreement ; and that the 
Defendant may be compelled to execrate a lease for twenty-one years, 
pursuant to the agreement, containing a pow/er on the part^ 
of the tenant * to determine the lease, but without sucli [*^3] 
power on the part of the Defendant, and an injunction 
against proceeding in an ejectment ; which he had brought up at the 
expiration of the first seven years ; or if the Court should be of 
opinion, that the Defendant had a right to proceed in the ejectment, 
that he may be decreed to pay the Plaintiff the money he had ex- 
pended in substantial improvements : the bill charging, that the De- 
fendant looked on, while the money was laid out, &.c. 

The Defendant by his answer insisted on his right to determine 
the lease ; and stated, that he knew nothing of the repairs till Au- 
gust ; and on the 4th of September he directed his partner Phipps 
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to give notice to the PlaintifT, to prevent bis incurring farther ex- 
pense. 

Mr. RomUly and Mr. Stanley y for the Plaintiff. — ^The first question 
is upon the construction of this agreement ; whether the lease is to 
be determinable at the will of the lessee only, or of both. Though 
this question has not been determined, the opinion of Lord Kenyon 
has been in one case strongly declared, that upon such a lease, not 
expressing, by whom it is to be determined, it is at the will of eith- 
er: Goodright v. Richardson (1). Certainly that question was not 
before the Court. Upon principle it ought to be at the will of the 
lessee only ; and Lord Rosslyn was clearly of that opinion in this 
case. Words are to be taken most strongly against the grantor, or 
in case of a lease the lessor : The Bishop of Bathes Case (2). 
The object of the lessor in granting a long term is to induce the 
tenant to improve : otherwise his object is to grant a short term. 
The Plaintiff's construction therefore is probably nearer the inten- 
tion ; for such an object must be frustrated by the other. 
[*234] To *the tenant it is even more disadvantageous from the 
uncertainty. 

The second question is upon the conduct of the Defendant. 
From the correspondence upon the communication of the notice as 
to the party-wall the Plaintiff must have understood, he was to have 
a longer term than a year and nine months. The Defendant stands 
by ; permitting the Plaintiff to lay out his money ; and during that 
time gives no notice of his intention. Where a person suffers another 
to lay out money upon his property, under a supposition, that he has 
a right, he will be bound by the fiaicts, as he permits them to be un- 
derstood. The East India Company \. Vincent (3). Stiks v. CW- 
er (4). Jackson v. Cator(5). This Defendant does not positive- 
ly deny, that he knew, the Plaintiff was laying out his money. 

Mr. Richardsy for the Defendant, was stopped by the Court. 

Lord Chancellor [Eldon]. — ^Upon the first question, as to the 
construction of this i^^ement, after the opinion of Lord Kenyon 
one way and that of Lord Rosslyn the other, I shall put that point 
in a way for the consideration of a Court of Law. 

Upon the second question, whatever may be the conscience upon 
it, the Plaiiltiff has not used that degree of circumspection and cau- 
tion, that the Court can act upon the latter part of the prayer of 
this bill, consistently with the reasonable security of the affairs of 
mankind. The Plaintiff is a professional man. That must be taken 
into the account ; and it is not pressing these cases, de- 
[* 235] pending * upon conscience, too hard to suppose, the De- 
fendant would give him credit for acting for himself, as he 
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3 Term Rep. B. R. 462: 

6Co.d4. 
;3) 2 Atk. 8a 
|4)3Atk.602. 
5) AnUf vol. V. 688, Birmingham Camd Company v. lAayd^ pod^ vol zviii. 
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would for any other person. The fair import of the first letter is, 
that, meaning, if he became tenant, to be at a considerable expense, 
he wpl see the Defendant, before he embarks in that expense. Af- 
ter an immediate answer from the Defendant, refusing to accept him 
as tenant, until an old account between him and Atkinson should be 
settled, putting it upon the PlaintiflT to settle that account, the Plain- 
tiff chooses to take possession, and incur expenditure without seeing 
the Defendant, or any farther communication with him. A treaty 
having been proposed, before he should embark in any expense, and 
nothing farther having passed, the Defendant thinking, as he swears 
he thought, that he had a right to determine the lease, might think 
it a strong act to send him a lease with an extension of the term, 
without any communication or explanation, even as to the original 
term. The Defendant swears, that till August he knew nothing of 
these repairs ; and that he desired his partner Phipps to give the 
Plaintiff notice, for the purpose of preventing his incurring farther 
' expense, that there were not two years to come of the term. 
Phipps is not examined for the Plaintiff; as he might have been. It 
is upon the Plaintiff to prove, not merely to raise a probable conjec- 
ture, but to show upon highly probable grounds a case of bad faith 
and bad conscience against the Defendant. The Plaintiff fails in 
proving that. Phipps did not give the message, as directed : but 
the Defendant is not affected by bad conscience upon that ; swear- 
ing, lie gave that direction. 

I fully subscribe to the doctrine of the cases, that have been cited ; 
that this Court will not permit a man knowingly, though but passive- 
ly, to encourage another to lay out money under an er- 
roneous opinion of title ; and * the circumstance of look- [* 236] 
ing on is in many cases as strong as using terms of en- 
couragement; a lessor knowing and permitting those acts, which the 
lessee would not have done, and the other must conceive he would 
not have done, but upon an expectation, that the lessor would not 
throw an objection in the way of his enjoyment. Still it must be 
put upon the party to prove that case by strong and cogent evi- 
dence ; leaving no reasonable doubt, that he acted upon that sort of 
encouragement. I am not satisfied, that the. Defendant up to the 
4th of September knew of these repairs. His conscience is not af- 
fected by that knowledge, that is necessary to authorize the Court 
to apply the principle ; and if not up to the 4th of September, there 
is no foundation for saying, he is affected afterwards ; for the letter 
from Spurrier declaring his construction of the agreement, is 
dated on the 8th of September. Taking the repairs to be sub- 
stantial and proved, the case foils in a material point ; that, in order 
to give a person a larger interest in the property than he derives un- 
der the instrument making his title, it must be shown, that with the 
knowledge of the person, under whom he claims, he conceived, he 
had that larger interest ; and was putting himself to a considerable 
expense, unreasonable, compared with the smaller interest; and 
which the other party observed, and must have supposed incurred 
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under the idea, that he intended to give that laifjer interest, or to 
refrain from disturbmg the other in the enjoyment. The Plaintiff 
has failed in that ; and has relied on the Defendant. Upon that 
ground therefore this bill cannot be sustained. 

Upon the other point a case was sent to law (1). 

1. Upon the principle, that eveiy doubtful grant is to be construed in favor of 
the grantee, it is settled, that, under a lease for 7, 14, or 21 years, the lessee only 
has the option of determining it at the end of the 7th or 14th year: see the deter- 
mination of the principal case, on the trial at law, 3 Bos. & Pull. 399, approved 
and held final in Doe v. Dixofij 9 East, 15. 

2. A tenant who has laid out money on the mere expedoHon of a renewal of his 
term, or of not being disturbed in his possession, cannot, by such expenditure, 

S've the character of a right to his imprudent expectations : PiUing v. ArmUage, ' 
I Yes. 85 ; ffatson v. Tht MomUt ^ HemnDorOi Hospital, 14 Yes. 333; Rohqrt-^ 
8on V. St. John, 2 Br. 140; though, no doubt, if the owner fraudulently encourages 
the occupier of an estate to lay out his money in improvements thereon, the juris- 
diction of a Court of Equity will attach to such a case : Kennof v. Browne^ 2 
Ridg. P. C. 518; JVorwmf v. Bototy 19 Yes. 159; MatU v. Hawkins, 5 Taunt 23. 
The tenant under such circumstances, mav be entitled, not merely to compensa- 
tion for improvements upon, but even to be protected in the possession of, the 
estate, for any term which he had encouragement to expect : iS%tn« v. Gough, 1 
Ball & Bea. 444; MMicoU v. (rDonndl, 1 Ball & Bea. 171 ; Hanning v. Fer- 
rars, Gilb. Eq. Rep. 85 ; and the Court would feel disposed to presume every 
thing that was necessaxy to protect the tenant's possession: Humt v. JEent, 1 Ball 
& Bea. 561. 
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[1802, Juns 29.] 

An infant Plaintiff, a ward of the Court, having married, proceedings stayed, till the 
husband shall appear. 

The bill was filed on behalf of infants against executors ; praying 
the usual account, &.c. The infant daughter, having become a ward 
of the Court, married ; and then her husband went abroad. The 
bill was revived. 

Mr. HoUisty for the Defendants, moved, that the proceedings 
might be stayed. 

The Lord Chancellor [Eldon] granted the motion ; saying, he 
would permit no proceeding to be taken, till the husband appears ; 
and that Lord Kenyon refused to permit a proceeding on behalf of 
a Plaintiff, who had married a ward of the Court, and would not 
appear. * 

As to the general doctrine with respect to the course to be pursued when a 
contempt has been committed by marrying a ward of Court, see, ante, the note to 
^ Stevens v. Saoagt, 1 V. 154 ; and note 1 to Stackpok v. Beaumoni, 3 V. 89. 

(1) 3 Bos. & Pul. 442. It was determined, that the option was with the louee 
only. The certificate of the Court of Common Pleas was, that the Defendant had 
not a right to determine the term of twenty-one years, thereby amed to be grant- 
ed at the expiration of the first seven years. Post, vol. zvii. 363. 
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KEMP V. PRYOR. 
[1802, March 19; June 30.] 

Bill alle^ng firaad as to quantity and quality of goods sold, not discovered till 
they were exported to America; that they were sold in consequence at a loss ; 
and- the Plaintiff being threatened with an action, paid the original price ac- 
cording to the contract, under a protest, that he would seek relief in equity ; 
and praying an account and payment in respect of the loss, and a commission 
to America. Demurrer allowed. 

A. receiying goods under circumstances, that would give him a right to return 
them, disaffirming the contract, if it would be against Uie interest of the other 
to return them, may sell them, considering himself as agent, and bring an 
action for the difference, [p. 1247.] 

The extension of the jurisdiction of Courts of Law in modem times to cases, that 
formerly were subjects of equitable jurisdiction exclusively, has not destroyed 
the jurisdiction of Courts of Equity (a), [p. 249.] 

The bill stated, that in 1799, the Plaintiff contracted to purchase 
from the Defendants a certain quantity of red and white lead and 
yellow ochre, according to sample, for the purpose of exportation to 
America ; which was received by the Plaintiff in casks, and exported 
by the Plaintiff accordingly. When the articles were received by 
the agent of the Plaintiffs at New York, it appeared, that they were 
considerably short of the quantity, of very inferior quality, and gross- 
ly adulterated ; and a great quantity of whiting was packed up as 
white lead. The agent sold the whole at a loss. The Defendants 
calling for payment, the Plaintiff remonstrated ; upon 
which an action was brought : but the credit not * having [* 238] 
expired, a nonsuit was entered. After the expiration of 
the time another action being threatened, the Plaintiff paid the mon- 
ey ; at the same time by a protest in writing declaring his inten- 
tion of endeavoring to get back the money by suit in equity or 
elsewhere. 

The bill under these circumstances prayed an account of all and 
singular the casks and quantities of red lead, and other articles sold, 
and of the prices and money produced by the sales, and the charges 
attending the exportation and sale, and the amount of the loss sus- 
tained by the Plaintiff, in consequence of these transactions ; a Com- 
mission to America, for the examination of witnesses ; and that the 
Defendants may be decreed to pay and satisfy to the Plaintiff what 
shall appear due upon the account. 

To this bill the Defendants put in a general Demurrer. 

Mr. Richards and Mr. Pemberton, in support of the Demurrer. — 
If the Plaintiff paid this money in his own wrong, there is a remedy 
at law. His right of a discovery in aid of an action is not disputed ; 
but this bill praying relief as well as discovery under these circum- 

(a) See to this ^int, 1 Stoiy, Eq. Jur. § 64 i, § 80 ; Ford v. Mw York Ins. Co. 
7 Paige, 560 ; Irving v. Planter^ Bank, 1 Humph. 145 ; Skidds v. Comnumufealihf 
4 Rand. 541 ; Bromey v. HoUand^ antty 3, 19, 20 ; January v. January, 7 Monro, 
,544; HatoUy v. Cramer, 4 Cowen, 717; Warford v. Camron, 2 Bibb, 435; 
^'Oea v. Piinnor*, 16 Wend. 460. , 
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Stances is novel ; and cannot be supported. The Plaintiff cannot 
be relieved in any Court. He ought to have filed a bill for an in- 
junction, instead of paying the money, knowing the objection. It 
does not appear upon the bill, that he has commenced an action, or 
intends it. 

Mr. RamiUyy Mr. Shuter, and Mr. Toller, in support of the Bill. — 
The only question is, whether upon the facts of this case, admitted, 
the Plaintiff is entitled to any assistance in equity. The payment 
was made under the threat of an action ; the Plaintiff not 
{* 239] being in possession of any * evidence, by which he could 
defend himself. Supposing him entitled to relief at law, 
still this demurrer must be over-ruled ; for beyond discovery he is 
entitled to a Commission, which takes it out of the rule, that where 
the Plaintiff, though entitled to discovery, is not entitled to relief, a 
general demurrer lies (1). If no relief can be had at law, that will 
entitle him to relief here : not as a general proposition ; but under 
fiuch circumstances ; a gross fraud, from which he could not defend 
himself at law, merely because he was not then in possession of 
evidence. Suppose a demand insisted upon, which had been paid, 
and a receipt given, and the receipt being supposed to be lost, judg- 
ment is recovered in an action ; and afterwards the Defendant dis- 
covers the receipt : it is clear, there could be no relief at law : Mar- 
riott V. Hampton (2) ; but in such a case, a judgment recovered 
against conscience, in the face of his own act, it is impossible that 
Equity should not relieve. Lord Lonsdale v. Littledale (3) is in 
favor of the jurisdiction on the ground of fraud ; and Brooke v. 
Hewitt (4) shows, that a case under such circumstances should not 
be decided upon a demurrer without evidence. 

Mr. Richardsy in reply. — Are these Defendants to wait the return 
of a Commission from America ? If there is any remedy, it is at 
law. The prayer of a Commission is not adapted to the case of an 
action. All, that is sought, is equitable relief. The discovery is 
prayed merely as ancillary and necessary to that ; and a Commis- 
sion, precisely upon the same ground ; the Plaintiff not sug- 
{*240] gesting, that he ever intends to bring an action. * When 
a person makes a feeble defence, or finds evidence after- 
wards, is that a case for equity to interfere ; granting relief in the 
nature of a new trial ? Such a jurisdiction, though hinted at in 
some old books, has been long abandoned. This is a new bill ; and 
in that shape it is in effect an action to recover money paid in his 
own wrong and damages. 

Lord Chancellor, [Eldon]. — Upon the best consideration I can 
give this case I am of opinion, there is considerable risk of doing in- 
justice, if I should allow this demurrer ; and there is ground enough 

(1) See cmtej Ryoes v. RytftSy vol. ill. 343, and the cases cited page 347 ; and 
the note, ii. 461. 

(2) 7 Term Rep. B. R. 269. 

(3) .^n/e, vol. ii. 451. 

(4) Ante, vol. ill 253. 
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to think, it may be possible, that, when this cause comes to a hear- 
ing, a Court of Equity may give relief, even without sending it to 
Law. The bill does not state either an action brought or an inten- 
tion to bring an action : but there is so much doubt, whether the 
answer and evidence might not produce a case for equitable relief, 
that it would be too bold to decide upon a demurrer. I take it, 
these articles were capable of being re-imported ; as there is no 
charge to the contrary. The correspondent or consignee receiving 
them, perhaps without any communication of the representation as 
to the quantity and quality, of which the party misrepresenting could 
not complain, still receives them under circumstances, in which he 
must dbpose of them for the best. This differs materially in pircum- 
stances from the case, where both live in this country ; and the mo- 
ment the article is found not to answer the description, it may be 
returned. But I doubt, whether it may not be held, and whether it 
has not been held by special juries before me, that, in such a case as 
this, of goods exported, and where the person receiving them abroad 
cannot return them, the vendee is authorized to sell them for the 
benefit of the vendor ; and may hold him liable in an action for 
damages to the amount of the difference ; giving him the 
* benefit of the sale in the foreign market. It is stated in [* 241] 
this bill, that the sale was at a great loss, occasioned by 
re-sales, the observations of the customers, and the deficiency of the 
quantity. I do not go upon the last circumstance ; as that is purely 
matter of Law. The vendee not having an accurate and precise ac- 
count of the produce of the sales, much less clear evidence, enabling 
him to fix upon the vendor that equity, to which I have alluded, that 
was administered at Guildhall, ^for it is an equity), but having only 
general information, the first action against him failed, the credit not 
having expired : but another action being threatened, while he was 
still in that condition that he could not have the benefit of these cir- 
cumstances, as a Court of Law could not give him a Commission, 
he paid under this protest, declaring his intention to have the relief 
a Court of Equity could give him. If he had gone to trial, and could 
not have had a Commission, he would not have been in a better sit- 
uation without coming to Equity for a Commission. But I am not 
prepared to say; that upon that ground it is so clear, this demurrer 
should be over-ruled. The Plaintiff should have come to Equity for 
that purpose, instead of doing, as he has done in this instance. 

Another point, upon which it is not by any means clear, that this 
bill may not be maintained, is, that, if fraudulent conduct may 
either be confessed by the answer, or proved, I am not sure, a per- 
son taking the articles under these circumstances has not a right to 
say in Equity, he is entangled in so much of diflUculty, as to the 
point of rescinding the contract by re-delivery, that the articles 
ought not to be considered sold for any other purpose than this ; 
that he may have an issue, if necessary ; or, that the quantum of 
damages may be settled by a Court of Equity ; being incapable 
of being accurately settled but by an account of the sales, which 
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the vendor made it necessary to have abroad, and of the pro- 
duce. The bill therefore may be proper in seeking an inquiry 
into that. Upon that ground I do not feel bold enough to al- 
low this demurrer; and am disposed, as Lord Rosslyn was, to 
hear the whole of the case, before I decide, that relief may not 
be given in the instance of so fraudulent a contract ; considering 
the consequences, in which ^the particular circumstances of such a 
fraud necessarily involve the vendee. I go upon these particular 
circumstances ; that where there is a contract of sale and delivery, 
and the goods might from the nature of the contract be re-deliver- 
ed, if under the circumstances they cannot be re-delivered, an equity 
arises from this ; that the party cannot protect himself at Law, as 
he cannot re-deliver ; and he was led into that by the misrepresen- 
tation of the other. The vendee therefore has a right to the extent 
of his loss, the vendor to an account of the sales in the foreign 
market ; and whether the most was made of them ; which can only 
be made out by an account under the particular circumstances. He 
comes therefore for that account, or, under the prayer of general 
relief, for an issue ; and that he may be paid the balance. Such a 
case may exist : and I am inclined to think, it does exist upon this 
bill. 

Soon after the demurrer was over-ruled the Lord Chancellor 
[Eldon] expressed doubts upon the point ; and directed it to be re- 
argued. The additional arguments in support of the demurrer were 
to the following effect : 

June 30th. It is not necessary to discuss, whether the Plaintiff 
might have i^ecovered the money at law : but if a person pays vol- 
untarily, without coercion of legal process, money, which perhaps, 
if he had defended himself, he might not have been obliged 
[* 243] to pay, a Court of Law * even would not assist him to re- 
cover back that money ; and it would be very dangerous 
to permit that. But in Equity there is no precedent for such a bill. 
Suppose the payment not voluntary, but under process : that does 
not make the case equitable. Still it is legal. There was no trust, 
no fraud, for Equity to attach upon. This Court would give a dis- 
covery : but when that is obtained, they have an action for money 
had and received. The defence might have been made at Law be- 
yond all doubt ; and the question is, whether there is a concurrent 
jurisdiction. If an action were brought against him, he might have 
filed a bill for discovery : but he does not even wait for a second 
action. The commission, being only ancillary to the equitable re- 
lief, which cannot be obtained, does not take the case out of the 
rule, established by the modern decisions, that a general demurrer 
lies. The mere prayer for a commission does not change the na- 
ture of the demand ; and bring it within the jurisdiction of this 
Court. The demand is as much at law as the case of a horse pur- 
chased ; which turns out to be unsound. The fraud imputed is 
cognizable at law ; and must be found by a jury. It is. not a proper 
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subject of inquiry before the Master. There may be contradictory 
evidence. If a house is not built according to contract, that ques- 
tion must be at law. 

For the Plaintiff. — ^The mere circumstance, that the witnesses re- 
side abroad, gives jurisdiction : even supposing the demand to be at 
law ; which however is not admitted. The foundation of this bill 
is the prevention of a total failure of justice. The principle, upon 
which depositions are read at law, is, that they are the depositions 
of witnesses examined in a cause, in which the same facts were 
at issue between the Plaintiff and Defendant in another cause ; 
and the witnesses are out of the jurisdiction, and cannot 
be produced. It would be * quite nugatory to pray, that [*'244] 
the Plaintiff may have the benefit of the depositions at 
law. There is no instance of an order, that depositions shall be 
read at law. The Court has no authority to make such an order : 
but they are read only upon that ground ; and the whole principle 
of that proceeds upon the hypothesis, that the Court of Equity may 
go on to make the decree ; though frequently that is not desired ; as 
in many instances it is more convenient to go on at law. The 
prayer of this commission is not the same as a mere prayer of dis- 
covery. The Plaintiff certainly might have filed a bill for an in- 
junction ; and now, independent of any relief at law, is clearly en- 
titled to equitable relief; as in every case of fraud. Gross fraud is 
admitted: and the evidence is out of the kingdom. The Plaintiflf 
was under the necessity of selling the goods in America. The 
equity therefore is an account. The profit, that might have been 
made, cannot be brought forward at law. Suppose, the articles sup- 
plied had by mistake been of much greater value : an account would 
have been directed. It is a subject for this Court, and no other. 

Mr. Richards, in reply. — ^The moment the demand was made a 
bill ought to have been filed for an injunction. All these special 
circumstances were known to the Plaintiff at that time. Upon what- 
ever principle depositions are read at law, formerly it was usual to 
make an order, imperative upon the party, for that purpose. The 
mode was probably by an order upon the party to admit the fact 
proved ; which is now the effect of a commission issuing out of a 
Court of Law. * Yet the depositions, when returned from abroad, 
are not evidence : but it is by way of terms upon granting a favor. 
It is clear, that, in order to read depositions at law, it is not neces- 
sary, that they should be taken in a suit, in which the bill prays re- 
lief; which appears from bills to perpetuate testimony, or 
* to examine De bene esse. There was formerly consider- [ *245] 
able doubt, whether in the former instance it was necessa- 
ry, that the Defendant should put in an answer. I take it, the depo- 
sitions could not be read, unless the answer was delayed. The gen- 
eral principle is, that there should be something in issue : but it is 
enough, that one thing is averred, and denied, or not admitted. It 
would be very singular, if a bill merely praying a fpreign commis- 
sion should draw the subject here. There is no instance, in such a 
VOL. vif. . 12 
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case^ an action also depending, and therefore two suits for the same 
purpose, where an election was required. In practice therefore cer- 
tainly that has not b^en considered matter of relief. Neither is 
there any instance of such a bill coming to a hearing. A mistake 
of the time or an opportunity missed cannot give the jurisdiction. 

Lord Chancellor [EldonJ. — ^I still entertain considerable doubt 
upon this case. I felt much distress upon the point, as a point of 
pleading ; upon which this Court is infinitely more loose than Courts 
of Law. I do not therefore think it improper in the first instance 
upon this sort of point, in which I apprehend I had fallen into error, 
to say it is not enough upon the argument of a demurrer to conjec- 
ture, that if the cause goes on, there may be some ground for a de- 
cree : but the Court is bound to say, that upon the facts, as stated in 
the bill, if proved or confessed at the hearing, a decree would be made. 

This case embraces a great many considerable points ; some of 
them more easy to argue than judicially to dispose of. The obser- 
vation is fair, (I lay no farther stress upon it^, that the articles in 
question, being sent to a foreign country, could not well be return- 
ed ; also that it must be at a considerable expense of freight ; 
[ *^46] * as there would be an expense for carriage, if they were 
to be sent to another part of this island ; and farther, that 
it might be more difficult at the time of the demand to prove the ex- 
pense of freight than the other charge ; and more difficult to ascer- 
tain, what was to be paid, by inquiry, commission, &c. Consider- 
ing this case first without the fact of the protest, this bill, praying, 
not that this sum of money may be repaid, but an account of the 
produce, the charges, and the loss, which I rather think meani^ the 
damage, not the expense the Plaintiff has sustained, combines de- 
mands of different natures ; but may contain some demand, that 
upon the principles of this Court, too loosely applied to pleading, 
may be capable of being sustained. The goods were to be inclos- 
ed in casks ; not Kke the instance of the sale of a horse ; the party 
acting upon his own judgment solely. Put the c^e, not that with- 
out the knowledge of the Plaintiff the Defendants substituted whit- 
ing for a considerable quantity of white lead, but that they had tak- 
en out the whole ; and delivered instead of the article contracted 
for one perfectly difi'erent ; that it was exported to America ; whence 
it could not be returned without very considerable inconvenience ; 
furnishing tlierefore a question, that has very often occurred at law ; 
whether a party having received articles from another, not accord- 
ing to his contract, is not justified in doing the best he can for the 
benefit of the vendor under the circumstances, in which he is plac- 
ed by the vendor. Suppose the articles not worth the expense of 
the return : if he is at liberty to do the best for the vendor, it may 
turn out, that the sale in the market, to which, not his act, but that 
of the vendor without his consent, had sent the articles, may be the 
best for the vendor. 

The first question would be, whether the vendee could insist, 
it was a sale to him; and he might, I think, insist upon tak- 
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ing to the article and paying the stipulated price; but that he 
would bring an action for damages by the breach of the con- 
tract, and the loss he had suffered from the sale of an article not 
according to the contract: or he might have said, the contract 
had never been executed ; and if the- declaration in an action 
by the vendor had contained only a count upon the contract, he 
could not have obtained a verdict upon the case now made by this 
Plaintiff. But if the vendor disaffirmed the contract, the money 
received by dealing with the article would have been money had and 
received for the use of the Phintiff in the action ; and under a count 
for that, if it could be joined with a count upon the special contract,, 
the moment the contract was disaffirmed the Plaintiff in the action 
would have been at liberty to prove the substance of the account, 
raising a demand for money had and received. I have a strong 
conviction upon sound principles, confirmed by my short experience 
at Guildhall, that if a man under a contract to supply one article 
supplies another, under such circumstances, that the party, to whom 
it is supplied, must remain in utter ignorance of the change, until 
the goods are under circumstances, in which it would be against the 
interest of the other to return or reject them, instead of doing what 
is best for him, selling them immediately, a jury would have no hes- 
itation in saying, he ought to be considered, if he pleased, not as a 
purchaser, but as placed by the vendor in a situation, in which act- 
ing prudently for him he was an agent. The consequence then is, 
that he would be liable to account for the money received, subject 
to freight and other charges ; though, while the goods were in tran-' 
situ, he had considered himself owner. 

If that is the law, the questions are, first, whether this Plaintiff 
has so stated himself by this bill ; secondly, whether, if he has, that 
will support the equity. It is almost impossible to say, he 
has so stated himself upon * this bill. The general aspect [* 248] 
of it is rather that of a man, who made a contract of pur- 
chase ; and determines to adhere to it, as such. He might have de- 
feated the contract. He might have taken to the article for which 
he never contracted ; submitting to pay upon the worth of it ; and 
then in an action the value of the goods actually debvered only, not 
of those, which should have been delivered according to the contract, 
could have been recovered ; and if paper had been floating in the 
world under such circumstances, the necessity of protection might 
have supported a bill in this Court. But if he had said, he would 
take to the goods, and leave them to the contract, he would have 
been entitled to maintain an action for non-delivery of the goods 
contracted for. The case therefore could not be delivered by any 
one acion between the parties. Suppose it could ; and an action 
was brought against him, as agent. Considered in that character, a 
bill might be filed against him for the specific produce. If he says, 
that as the goods delivered are not those contracted for, therefore 
he is to be considered their agent, that admits, that they might file 
a bill for an account of the articles actually supplied ; making him 
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where matters, though cognizable at law, are mixed up with a complex account, 
and discoveiy is necessary, equitjr will not confine the relief which it gives to 
discovery alone, but will take jurisdiction over, and finally determine, the whole 
question. See note 1 to ffeymouth v. Bowyer^ 1 V. 416. It is quite clear, also, 
uiat the extension of the jurisdiction of Ck)urtB of Law to subjects which formeriy 
were held to belong exclusively to Courts of Equi^, has not destroyed the equita- 
ble jurisdiction over such cases. See note 2 to TouLmin v. Priot^ 5 V. 235, and 
the farther references there ffiven. 

4. That, in all cases, a bill for an account may be filed by a principal against 
his agent, see the note to WeymoulOi v. Bawyer^ before referred to. 



IVESON V. HARRIS. 

[1802, JuMB 1, a] 

A PROCEEDING upon a bail bond in the Marshalsea Court, assigned according to 
the practice of that Court to one of the officers, is not a proceeding against a 
prohibition, restraining the original action, so as to incur a contempt 

Whether a prohibition issued fix>m the Court of Chancery, without application in 
Court, upon an affidavit, stating merely, that the cause of action arose out of 
the jurisdiction, not adding, that foreign plea was tendered, and refused, is 
regular, qwart, [pu 252.] 

But if it is irregular, any proceeding against it is a contempt The party ought 
ti apply to the Court to supersede it The form of the affidavit to be altered in 
future, [p. 252.] 

Injunction not binding upon a person not a party in the cause, [p. 256.] 

The Court of Chancery always open; and therefore can issue a Prohibition in the 
Vacation, [p. 257.] 

A MOTION was made for an attachment against the officers of the 
Marshalsea Court under these circumstances. An action had been 
brought in the Marshalsea Court by Joseph Iveson against Harris 
for a simple-contract debt of 201., arising out of a transaction con- 
cerning the sale of a public-house. In that action a bail-bond was 
given; which, being^ forfeited, was assigned to Edwards, an officer 
of the Court ; and a writ of Capias was sued out against Harris and 
his two bail. Within two hours after the assignment of the bail- 
bond,.and before any proceeding upon it, a writ of prohibition against 
proceeding in the cause of Iveson v. Harris was served upon the 
officer of the Marshalsea Court : of which notice was given to the 
Attorney. The writ was issued by the cursitor, without any appli- 
cation in Court, upon an affidavit, that the cause of action arose out 
of the jurisdiction. At that time^ in the vacation, the other Courts 

were not sitting. 
[^'^S^] *Mr. Mansfield and Mr. Johnson, in support of the 

Motion. — ^There can be no doubt, that these persons are 
guilty of a contempt. It will be objected, that the prohibition is 
irregular ; having issued before plea in the Marshalsea Court, that 
the cause arose out of the jurisdiction ; and certainly the common 
rule is in favor of that objection ; unless it appears upon the iace of 
the declaration to be out of the jurisdiction. But the course of the 

VOL. VII. 12* 
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Cursitor's Office has been immediately to issue a prohibition to re- 
strain that Court in particular from proceeding : the Cursitor making 
out the writ upon the affidavit, without any application to this Court. 
It is at least not clear, that the prohibition was irr^ular. There is 
a great variety of Dicta, that it shall not issue till foreign plea ten- 
dered, and refused. The most recent case is in Peere Williams (1) ; 
and the ground there stated is, not, that foreign plea was not plead* 
ed before the application, but that the party had imparled generally ; 
and could not then plead a foreign plea. It would increase the ex- 
pense to prevjent the application till foreign plea tendered and re- 
fused. This must be considered a proceeding upon the original ac- 
tion ; which was determined upon great consideration by the Court 
of Exchequer in Bolt v. Stanway (3). In this way they have the 
fruit of their first proceeding. 

But, supposing this prohibition to have issued irregularly, the con- 
tempt in proceeding, while it was depending, is not the less. The 
Plaintiff below ought to have applied here, instead of proceeding in 
breach of it. Injunctions have been obtained in this Court and the 
Court of Exchequer very improperly ; in some instances by direct 
perjury : but it m^s never supposed, the party might pro- 
ceed, while the injunction existed. The * constant course [* 353] 
is to apply to the Court ; and great mischief would follow 
from permitting persons so to speculate. 

The Attorney Oeneral [Hon. Spencer Perceval] and Mr. Richards, 
contra. — Upon the affidavits these parties have not proceeded against 
this prohibition ; which is against farther proceeding in a certain 
action, heson v. Harris, This proceeding is in the name of Edwards 
against Harris and his bail. How could the Judge know, they were 
proceeding in the original action. This writ ought to issue upon 
an application to the Court on affidavit. It is admitted, that in the 
other Courts an application is necessary ; and that there must have 
been a foreign plea tendered; and affidavit of the truth of it: 
Sparks V. Wood (3). The case in the Court of Exchequer is a 
solitary case, and new. The practice of the Exchequer formerly, 
where an injunction wsts obtained, that did not apply to the bail, 
was to apply to have the injunction enlarged : but it was never before 
held, that you could apply, as for a breach of an injunction by the 
act of a person, who was not a party. There is no pretence for this 
application against the officers of the Court. They have done 
nothing, nor had the means subsequent to the service of the writ. 

Mr. Mansfield, in reply. — ^This practice has long prevailed : but 
the strong ground is, that here is a prohibition ; and they ought to 
apply to have it discharged. The act of your Lordship's officer is 
your Lordship's act. Can it be decided in the Court below, whether 
that is proper ? This is the action of Iveson ; though this proceeding 
is in the name of Edwards ; to whom the bail-bond was assigned : 

(1) Anon.lP.Wai.47a 

(2) 2 Anst 556, 509. 

(3) 6 Mod. 14a 
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the practice being to assign it, not to the Plaintiff, as in the Court of 
King's Bench, but to the Officer of the Court. But it is the Plain- 
tiff's action : the officer lending his name. Unless this is held part 
of the original proceeding, a prohibition is ineffectual. 

The Lord Chancellor [Eldon]. — ^If this case was to be decided 
upon the point with respect to the affidavit, notwithstanding this 
authority in Peere Williams it would be necessary to look to sub- 
sequent cases. I cannot conceive, that such a practice should have 
obtained, as I believe has obtained ; that upon an affidavit, stating 
no more than that the cause of action did not arise within the juris- 
diction, and adding, that it did arise in another jurisdiction, a 
prohibition should issue without the sanction of the Chancellor ; and 
I believe, it has been said in later cases, that such an affidavit is 
sufficient. I confess, I think, what is stated in Peere Williams pro- 
ceeds more upon the reason of the thing than the contrary practice ; 
for if the affidavit states no more, the prohibition may be granted 
when upon the record of the inferior Court the objection to the 
jurisdiction may have been waived by the Defendant himself: that 
is, he may have pleaded so that it is incompetent to him to stay the 
proceedings afterwards. If he has pleaded to the jurisdiction, he 
can plead nothing inconsistent with it ; and therefore must not have 
done any thing to give the Court jurisdiction. If the practice of 
this Court, founded upon the orders of the Chancellor, has been, 
that a prohibition should issue upon such an affidavit, it is to be 
considered, whether that practice shall continue : or be corrected 
according to this case in Peere Williams. But, whether right or 
wrong, it is clear, this Court can hardly hear an inferior Court dis- 
cuss with it for any purpose but to have the proceeding superseded, 
the question, whether it issued improvidently. That is a question 

for the consideration of the Court, out of which the writ 
[* 255] issued, not of the * Court, to which it is addressed. It is 

of the last consequence not to suffer a breath of doubt to 
hang upon this point ; that an inferior Court is not to disobey any 
of the writs issuing out of this Court upon their notion, that the 
writ issued improvidently. Therefore though this writ might have 
improvidently issued, I should without doubt have held a proceeding 
in breach of it a contempt. 

The next point is, what has this writ prohibited ? The fact pro- 
hibited is proceeding in actions upon contracts, covenants, or tres- 
passes, done without their bailiwick or power, and therefore such 
contracts, &c. in a proceeding, in which Harris is called upon to 
answer Iveson. Is this that proceeding, in which those parties can 
stand as such upon any pleading, tliat can be put upon the record of 
that Court ? This is not a case, in which Harris is to answer Iveson 
upon any contract between them. It is not upon the same sort of 
contract. The one is upon a debt by simple-contract : the other upon 
a specialty debt. It is said, a prohibition is ineffectual, unless this 
is held part of the original proceeding. I do not think so ; for if 
the party can put such a plea upon the record as will give the Court 
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jurisdiction, I do not see, why he may not by doing tiie act or for- 
bearing give them jurisdiction. If the declaration does not state any 
thing taking away their jurisdiction, of which they must take notice, 
it is the duty of the Defendant to appear, and give information to 
the Court, that their jurisdiction does not attach upon him ; and if 
that is his duty, they have a jurisdiction to call upon him to give a 
security to perform that duty ; and they call upon him and two per- 
sons to enter into a bond, by which a contract arises, in addition to 
the contract, which is the cause of the first action, that if he does 
not according to that duty appear and answer, the obligee 
shall have a cause of action arising from his * default [^"256] 
in not doing what he agreed to do ; a perfectly different 
action. 

Another difficulty arises upon another consideration. How am I 
to make out, unless upon the ca^ in the Court of Exchequer, which 
certainly seems contrary to what were the familiar notions of this 
Court, that a prohibition, not permitting one suit upon one coptract, 
to go on between those two parties, is a prohibition not permitting 
another suit upon another contract of a different nature, between 
other parties ; several of them not being parties to the original con- 
tract? It is said, if this is permitted, they have the fruit of the first 
proceeding ; and that is true ; but, not as the fruit of the first pro- 
ceeding, but as the consequence of an engagement, which the party 
to the first proceeding entered into, that he would do an act, which 
he has not thought proper to do. The cause of action therefore 
is quite new : for instance, if time had elapsed, the same plea of six 
years could not be pleaded. As it was the right, as well as the duty, of 
the Defendant to appear, and state, that the Court had no jurisdic- 
tion, the question is, whether he may not waive that by a new and 
distinct contract, giving a new and distinct cause of action. Not- 
withstanding the case in the Court of Exchequer I am of opinion, 
the prohibition to the original Plaintiff is not a prohibition to the 
obligee in the bond. He must be a party ; and is not guilty ; the 
writ not ordering him to do, or to forbear from doing, any thing. 
Upon this part of the case therefore it is very clear, the proceeding 
upon this bond is not a contempt. I do not see my way to follow 
the principle of that authority in the Court of Exchequer in the ap- 
plication of it to the case ; and I have no conception, that it is com- 
petent to this Court to hold a man bound by an injunction, who is 
not a party in the cause for the purpose of the cause (1). 
The old * practice was, that he must be brought into Court, [♦ 257] 
so as, according to the ancient laws and usages of the 
country, to be made a subject of the writ. The jurisdiction in lunacy 
b quite distinct. 

Mr. RomiUy (Amicus Cwritz) said, upon his motion a writ had 

(1) Dawson v. Priwxps, Gadd v. WorraU, 2 Anstr. 531, 555. In 1 Dick. 68, 
there is this vei^r short note : ^^Momey General v. Duke of^^ncaster: Injunction 
to stay a tenant in possession, not a party, from conunitting waste.** 
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been quashed by Lord Rosslyn ; who held, that the practice was still 
according to the case in Peere Williams. 

The Lord Chancellob [Eldon] remarked the distinction, that 
the writ of prohibition may be had in the Court of Chancery in ihe 
vacation : that Court being always open (1). 

Juiy M. The Lord Chancellor [Eldon]. — ^There was a case, 
upon the 27th of March, 1776 : a prohibition ; and the affidavit did 
not state the fact, whether the Defendant had pleaded ; but stated 
merely, that the cause of action arose out of the jurisdiction. It 
turned out afterwards, that there was a plea of the general issue in 
the Marshalsea Court ; and the writ was discharged with costs. 
There was another case, in December 1776, and another in 1787, 
in which the same rule was laid down. Those are therefore author- 
ities in support of the case before Lord Rosslyn. According to 
practice in the Cursitor's Office that affidavit was considered suffi- 
cient. But I think it right, that another form should be followed in 
future ; and will make an order for that purpose. I doubt, whether 
the decision in Bolt v. Stanway is right. I find, the Court has ad- 
hered very closely to the principle, that you cannot have an injunc- 
tion except against a party to the suit. Upon a review of all the 
cases I think, the practice of granting an injunction against a credi- 
tor, who is not a party, is wrong. The Court has no right to grant 
an injunction against a person, whom they have not brought, or at- 
tempted to bring, before the Court by Subpoena ; and in the ordina- 
ry case of an injunction after a decree, in the absence of a 
[^ 258] creditor, no one appearing for him as Counsel, which * might 
make a diiference, I should hesitate very much to proceed 
against him for breach of the injunction. I this case I am clearly of 
opinion, the writ of prohibition did not extend to the second action (4). 

1. Iif Green v. Rvihafofik, 1 Ves. Sen. 471, Lord Hardwicke observed, that no 
appearance, answer, oc pleading, will give jurisdiction to a limited Ck>urt, as to 
subjects not properly within its cognizance ; and that, if there was a want of juris- 

(l)AfUejVo\.vl771. 

(2) Broum ?. Jh^ March 27tJi, 177G. 

A writ of prohibition discharged with costs, upon the ground, that it appeared 
by affidavit that the cause of action in the Mayoi^s Court did not arise witnin the 
jurisdiction of that Court, and that the Defendant pleaded the general issue rum 
atfumpniy and not to the jurisdiction of the Court, and thereby submitted to it In 
this case the Defendant did not appear upon the motion, and the prohibition was 
obtained afler verdict 

Kng v. JewdL December 18th, 1776. 
Writ dischorired without costs, because the Defendant had not pleaded to the 
jurisdiction of the SheriflPs Court of London. The motion was opposed, and the 
prohibition was obtained after verdict 

Creese v. Irvin. February 12th, 1787. 
Writ discharged upon the ground, that the Defendant had notpleaded, that the 
cause of action did not arise within the jurisdiction of the Sheriff's Court of Lon- 
don, and that part only of the money sued for by tfie Plaintiff was advanced within 
the jurisdiction of that; Court This motion was opposed, and the prohibition afler 
verdict. 
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diction over the cause, it may be called in question at any time, even after sen- 
tence ; and a prohibition may be applied for even against the party's own suit 
In the Anomfmous case, 1 Vem. 301, this distinction, however, is taken : a prohibi- 
tion cannot issue at the suit of a, party who has pleaded to issue, or imparled gen- 
erally ; though, in behalf of the crown, a prohibition lies in tLay stage of the pro- 
ceedmgs, if an inferior Court meddles with matters out of its jurisdiction. The 
Anomfmou8 easty 1 P. Wms. 477, intimates that a party by imparling generally 
admits the jurisdiction, and he cannot afterwards plead a foreign pfoa. There 
may appear to be some discrepancy in these dida; but, with a little restriction of 
their generality, they may ail consistently stand together: where an inferior 
Court, or a Court of limited jurisdiction, or one whose proceedings are not ffuided 
by the rules of our common statute law, has determined a matter of which such 
Cfourt was competent to take conusance, there, although the circumstances were 
sach, that, if an application to a superior Court, or Court of general jurisdiction, 
had been made in the first instance, a prohibition might have been granted ; yet, 
after a defendant has attended and pleaded in the inferior or limited Court, thereby 
putting the plaintiff to charges, a nrohibition will not be granted*, at his suit, after 
sentence : but, where a narty has been drawn ad aUud examenj before a Court not 
competent to deal with tne question, a probibition may go at any time. Aetomon 
V.Moore, in Append, to 2 Freem. 298, (2d edit) It concerns the Crown, and the 
privileges of the king's ordinary courts, that no Court of limited jurisdiction should 
take upon itself the determination of matters over which it has properly no conu- 
sance ; and for this reason, rather than with a view to relieve a par^ who has not 
been as prompt as he might have been, an application for a prohibition jtto defedu 
jurisdidumisj is never too late, if the defect be apparent on the proceedings. 
Jlrgyle v. Hurdy 1 Str. 188 ; Offky v. WMUhaUy Bunb. 1,1. That a prohibition 
may be granted after sentence, ror nullitr of jurisdiction, is auite clear ; for the 
sentence may be the only grievance. Shatter v. IViendy Salk. 548 ; (wordner v. 
Booth, Salk. 548. This (as was remarked in Green v. Ridharfordy before cited) is 
the case as to almost all prohibitions sp-anted every term : ami the point would not 
have been dwelt upon, had not Lord Ilardwicke's observation been criticised in a 
very respectable modern publication. 

2. Where a prohibition is nv>ved for after sentence, the sugj^estioaof want of 
jurisdiction ought, it has been said, to be verified by a^davit; but this is not 
necessary where the defect appears on the face of the proceedings below, Dawwn 
V. WWdnson, Ca. temp, Hardw. 381 ; for the record answers, in the most satisfac- 
tory Qianner, the condition that a partjjr who comes for a prohibition after sentence 
must clearly establish the want of jurisdiction which he alleges. Cardakt v. 
MapUdoTcan, 2 T. R. 474. It seems, indeed, that, after sentence, nullity of juris- 
diction cannot be alleged where it is not apparent on the face of the proceedmgs, 
Ladbrokt v. Criekett, 2 T. R. 654 ; at least, where the objection is grounded on a 
collateral matter of fact, which, supposing it substantiated against the defendant 
below, would have established the jurisdiction ; (Bladcguiere v. /Ani?A:ins, 2 Dougl. 
380 ;) for, in such cases, the superior Court ia not to presume that the inferior, or 
limited, Court acted improperly : the fact relied on ought to have been pleaded in 
the inferior Court, in which case it would have appeared on the record ; and then 
a prohibition might be issued at any time, if it were apparent that the whole pro- 
ceeding was corcan non judxctj and a nullity ; but, wnen a defendant below has 
lain by, and concealed from the Court below a collateral matter, suffering that 
Court to Qo on under an apparent jurisdiction, after a sentence against him there, 
it would be unreasonable to allow the defendant to sus^gest that collateral matter 
as a cause of prohibition. The suggestion must, at least, be verified by an affi- 
davit ; and we have just seen that it is extremely doubtful whether that would be 
sufficient Buggin v. Bennett, 4 Burr. 2037, 2040 ; Godfrey v. JJeiodtyn, Salk. 
549 ; .anonymous, Salk. 550. 

3. In doubtful cases, Courts of common law sometimes order the party wh& 
applies for a prohibition to declare, in a qui-tam action, which is a fiction had 
recourse to in order to determine, with more solemnity and deliberation, the ques- 
tion of jurisdiction. For a pre^dent of such a deckration, see Croadter v. Col- 
lint, 1 Saund. 136, and, for the ground and rule of the proceedings, Serjeant Wil- 
liaois's notes thereto. 

4. The Court of Great Sessions in Wales is an independent tribunal, and from 
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remuneration for the present than his board, but expecting to be 
hereafter the owner, he made no demand till after the death of his 
father : who died under the persuasion, that there was no such de- 
mand upon him ; making this disposition by his will ; giving direc- 
tions with reference to his different establishments ; and giving to 
this son his trade at Enfield, and the good-will of the trade, and the 
opportunity of paying for the actual value of the effects, not the 
good-will, by instalments in three years, and these legacies; not 
giving him a share of the residue ; which is given to the other chil- 
dren. The intention was to satisfy every demand his son had upon 
him (a) ; and he never conceived, his son stood in a relation to him 
as creditor ; or could make any demand. This case is 
[*261] * very different from that of a perfect stranger upon a 
question of implied Assumpsit : in such a case regard be- 
ing had to the relation, though a son forts famiUatedy and to the ex- 
pectation of being remunerated, which that relation gives ; attending 
also to the circumstance, that the son lived in that employment one 
hundred and twenty-nine weeks; and never made any demand 
whatsoever. 

Therefore decree for the Plaintiffs ; but without costs ; if the 
Defendant will settle with them immediately without farther trouble. 

As to the doctrine, that a legacy, of equal or greater amount than a debt dne 
from the testator to Uie legatee, is prima JacU, to be considered as a satisfaction 
of the debt, but that parol evidence is admissible to repel this presumption, see, . 
anUf note 2 to Bardcof v. fFamwrighij 3 V. 462; and the farther reference there 
given. 



HALL, Ex parte. 
[1802, June 17; July a] 

A PERSON having an interest under a contract with a lunatic, permitted to traverse. 
The Lord Chancellor inclined to quash the Inquisition: the commission not having 

been executed near the place of abode; and an order, that the lunatic should 

have due notice, having been disobeyed, [p. 261.] 

The prayer of this petition was, that an inquisition taken under 
a commission of lunacy may be quashed ; or that the petitioner may 
be at liberty to traverse. The party had been found a lunatic since 
1792. The petitioner, as having an interest in respect of a contract 
with the lunatic for two advowsons, impeached the execution of the 
commission ; first, on the ground, that it was executed in London ; 

(a) As to the doctrine of satisfying a debt by a legacy, see die rule stated, and 
the exceptions given, and the cases cited in Hinatd^ v. Hiwkdifft^ cmU^ 3 V. 
516, note (c). 

A legacy given to a creditor, less than the amount of the debt found due from 
the testator, and expressed in the will as "being a token of friendship," cannot be 
presumed to be in satisfaction of a debt JVewdl v. Ketthj 11 Vermont, 214. 
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and not at Bath ; where the lunatic resided ; secondly, that notwith- 
standing the Lord Chancellor had ordered^ that he should have due 
notice of the execution of the commission, only two days' notice 
was given ; and that was given to a person, who acted as his solici- 
tor ; whom it was sworn he distrusted. The commission issued on 
the 7th of May ; and was Executed on the 14th. The excuse al- 
leged for deviating from the order was an apprehension, that the 
party would not attend. 

Mr. BxmiUyj and Sir Thomas Tartim^ in support of the Petition. — 
Your Lordship's order not having been obeyed, this pro- 
ceeding * ought not to be permitted to stand. Upon the [* 262] 
affidavits it is clear, this person was not a lunatic at the time 
the comniissi9n issued. Bat all, that is to be decided upon an appli- 
cation to traverse is, that the petitioner is interested. In Ex parte Mor-^ 
2ey, before Lord Rosslyn, the case was, that a glazier at Brentford had 
purchased Gunnersbury-House. His friends took out a commission. 
The person, with whom>he contracted, applied for leave to traverse. 
Lord Rosslyn was of opinion upon the affidavits, that be was in- 
sane : but observed, that he had only to determine, whether the 
person applying had an interest. The result was, that he turned out 
to be insane. 

Mr. Mantfield and Mr. Harvey, contra. — ^It is not cfear, that there 
is a right to traverse. It seems as if the lunatic himself has the 
right : but as to a person interested in the property, the constant 
habit of coming to your Lordship for leave upon affidavits implies 
the contrary (1). 

Mr. Romilly, in reply. — ^There can be no doubt, that a person, 
who has entered into a contract with the lunatic, may traverse. The 
Statute (2) directs, that any person aggrieved may. The commis- 
sion is to be executed near the place of abode, and before a jury of 
the country where the party lives. The petitioner does not insist, 
as a matter of right, that the commission should be quashed ; but 
states that rather as Amicus Curue. It is clear, due notice was not 
given to this person. He ought to have had notice sufficient to en- 
able him to bring witnesses from Bath ; where he had lived the two 
last years. 

* Lord Chancellor, [Eldon]. — ^There are two views, [*263] 
in which this case is to be considered; first as to the 
right of the petitioner to traverse. It strikes me as extraordinary 
to say, that a person, who had become the bona fide owner in 
Equity of two advowsons under contract, is not aggrieved by the 
finding, that the party, with whom he contracted, has been a luna- 
tic ten years. K, however, decisions would exclude him, he would 
be entitled only to that regard, which the Court has been in the 
habit of giving in lunacy particularly. But the case, Ex parte Mor" 
ley, proves, that a person under such a contract is a party aggrieved ; 

(1) ^nU, ExparU Wragg, Ex parte Feme, vol. v. 450, 832. See also, Ex parte 
Ward, vL 57d ; and the note, v. 452. 

(2) Stat 2 £dw. VI. c. a 
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and I am of opinion upon that case, he has a right, and must be per« 
mitted, to traverse. 

I have some doubt upon the other point, whether this conuuission 
ought not to be quashed. This person is found a lunatic not only 
at the date of the commission, but from 1792 : a person, who at 
many periods since, and up to April last has been with the knowl- 
edge of all persons, who had either any interest in, or feeling about, 
the management of his affairs, doing all the acts the most sane man 
is intrusted to do. With regard to his occupations, amusements, 
mode of life, and every circumstance belonging to the question of 
sanity, he has for ten years been permitted to act at his own discre- 
tion, without any providence ; and it is now avowed, that, so long 
as a particular topic (about a forged will) *was not resorted to, for the 
purpose of inducing him to dissipate his fortune, his family permitted 
him to act witliout restraint. There certainly may be persons, prop- 
er objects of this Commission, and understood to be so for many 
years, to whose case either from true affection or mistaken tender- 
ness the proper process may not have been applied. 'There may be 
persons, insane upon particular, points, who, if those points 
[* 264] are not touched upon, not only act discreetly * in their 
own affairs, but even as trustees for others. I do not 
doubt the fairfess of the motives : but it is of the last consequence, 
that the officer intrusted with this jurisdiction should be very care- 
ful, before he establishes the lunacy of a person ten years ago, who 
has for those ten years been permitted to act as if sane, and to deal 
with a great variety of persons ; all of whom are entangled in the 
consequences. 

I cannot permit any other person to judge of the propriety or im- 
propriety of my order. I cannot delegate this authority to any one. 
The order, that the Jury shall be of the neighborhood, is usual ; 
and is consequential upon the direction, that the commission shall 
be executed at the place of abode (I). I ordered due notice to be 
given under the circumstance, that this person had been tnisted 
every where as a person, whose conduct did not call imperiously for 
restraint. It had not escaped me, that he might not attend. I 
thought, he would attend : but if not, that circumstance uppn such 
a proceeding for his benefit would have induced me to let it go on. 
But, supposing my direction indiscreet, in the exercise of so impor- 
tant a discretion, in the case of a person treated as sane, and now 
represented to have been insane all this time, it is not right to per- 
mit any departure from my direction, not authorized by me. At 
present therefore I hesitate very much, whether this commission^ 
must not be quashed. 

July 3d. — A few days afterwards the Lord Chancellor [Eldon] 
said, under all the circumstances, after what had passed, it was not 
advisable to quash the inquisition. Leave was therefore given to 
the petitioner to traverse. The issue was, whether the party was a 

(1) ExparU Baker, post, vol xix. 340; Coop. 205; Ex parte Smith, 1 Swan8t4. 
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lunatic at the time of the inquisition, and at the date in 1792, and 
since. 

1. With respect to the right of traveTBing inquisitions taken under conunissiona 
of lunacy, see tne note to Ex parte Wrof^ 5 V. 450. 

2. A Cburt of equi^ will not lend its mterposition to set aside a contract, over- 
ruled by a subsequent inauisition under a commission of lunacy against one of the 
parties, but entered into by the other party without notice and wi& perfect fair- 
ness. The grounds for refusing equitable interference will be stronger, if the 
jurisdiction cannot be exercised so as completely to reinstate the par^ who has 
been honestly dealing with the lunatic ; and the circumstance, that the persons 
interested in the management of the lunatic's affairs were aware, at the time, of 
the dealing which it is sought to set aside, but gave no intimation of the lunatic's 
malady, will, as in the principal case, be of weight JVUU v. MofUy, 9 Yes. 480. 

3. Ureeniwoo^i caaey which is cited in 3 Brown, 444, and in 13 Yes. 89, as well 
as the case cited anonyinously, by Lord Eldon, in 11 Yes. 10, are authorities, that 
a case of partial insanity may exist, which may possibly invalidate a will, that 
can be shown, or fairly {nresumed, to have been under its direct operation. Dew 
V. Oarltj 1 Addams, 283. 
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SETON V. SLADE. 
HUNTER V. SETON. 

[1803, JuLT 2, a] 

Specific peifonnance decreed: the abstract, though delivered veij late, and un- 
der a notice, that the vendee would insist on his deposit, with interest, if the 
title should not be made out, and possession delivered, by the time of payment, 
having been received and kept without objection {a)i and the vendee upon the 
construction and the circumstances not being entitled to insist on the time, as 
the essence of the contract (6). 

An agreement, signed by one party only, good to charge him within the Statute of 
Fiuuds (e), [p. 265.] 

A Defendant cannot get rid of a disclaimer without a strong case on affidavit, 
[p. 265.] 

Time not regarded in this Court, as at law(({); for instance the case of redemp- 
tion of a mortgage ; which cannot be prevented even by special agreement (e), 
[p. 27a] 

So upon a mortgage at 5 per cent with condition for 4, if regularlv paid, or at 4 
per cent to luive 5, if not regularly paid: the 5 per cent regarded in this Court 
only as a penalty to secure me 4, and relief given upon that principle, [p. 274.J 

50 in the old cases upon relief against the penidty of a bond, before the jurisdic- 
tion at law (/), [p. 274.] 

(a) See 1 Sugden, Vend. & Purch. (6th Am. ed.) [410] 2d8, 299, [423] [424] 
306, 307; PindU v. CSaieis, 4 Bra C. C. (Am. ed. 1844,) 329, and notes. 

(h) See, on subject of the materiali^ of time and tne effect of delay in the 
completion of a purchase, MarguU of Haifinrd v. Boon^ otile, 5 V. 719, note (a); 
Omerod v. Hdrdman^ ib. 722; Gtteti v. Homfrmf, ib. 818; Umfd v. CdUtt^ 4 Bro. 
a C. (Am. ed. 1844) 469, 472, and notes; 2 Story, Eq. Jur. §776, and notes; 

1 Sugden, Vend. & Purch. (6th Am. ed.) 302, [415] d aeq.; tFynn v. Morgan^ 
ante, 202; Harrington v. Whtder, ante, 4 V. 686, note (a). 

(c) The signing of the agreement by one parhr onlv is sufficient, movided he be 
the par^ sought to be charged. Penniman v. Harishom^ 13 Mass. 92, per Parker, 
C. J.; BaUard v. Walker^ 3 John. Cas. 60; CUuon v. BaUty, 14 Joha 487 ; Dmng- 
Uua V. Spean^ 2 Nott d& AfCord, 207; Barriow v. Grmfy 3 Greenl. 409; MerriU v. 
Oaton, 12 John. 102; Flight v. BoUand, 4 Russ. 428; Palmer v. Scott, 1 Russ. & 
My. 381; Datis v. Shields, 26 Wendell, 341 ; Men v. BemuU, 3 Taunt 169; 
Boget v. MarriU, 2 Caines Rep. 117; 1 Sugden, Vend. Sl Purch. (6th Am. ed.) 
[161] 114, 115; 2 Kent (5th ed.) 510, 511 ; Andenon v. Harold, 10 Ohio, 399; 
APCrea v. PurmoH, 16 WendeU, 460; RuutU v. MletM, 3 Wendell, 112; 2>m- 
ihxHxrTpe v. Bryaant, 3 Scott, 250; JohsMtm v. Dodaim, 2 Mees. & Welsh. 653; 
Tavmey v. Crotdher, 3 Bro. C. C. (Am. ed. 1844) 161, 318, knd notes; GaU v. 
Atnm, 6 Cowen, 445 ; Cabot v. Ha^ns, 3 Pick. 83. For the writing is not ^ 
contract, but merehr the evidence of it 2 Stephens, N. P. 1985 ; 1 Evans's St 236. 

It is sufficient if the name of the party charged appear upon the agreement; it 
is immaterial in what part, if it be inserted in such a manner as to have the eflect 
of authenticating the instrument Johnson v. Dodaon, 2 Mees. & Welsh. 653; 
Profai y.Parker, 1 Russ. & My. 625; Sdby y.Sdby,3Uenv. 2; Claeonv. BaUey; 
Penniman v. Haiiehom, ubi supra. 

The signature may be with a lead pencil ; and the mark of one unable to write, 
or even a printed name, under certain circumstances, is a sufficient signature. 

2 Kent, (5th ed.) 511 ; Hubert v. Moreau, 12 Moore, 218 ; Baker v. Dening, 8 Ad. 

51 El. 94; IfyU v. Johnson, 2 Bingh. N. C. 780. 
Id) See note (h) above. 

(e) See 1 Story, Eq. Jur. § 89, and note (e); Lenon v. J\/€mner,2 Sch. & Lef. 
684, 685; 2 Story, Eq. Jur. § 1013, 1014, 1019; ChoUnmuUley v. CUnian, 2 Jac & 
Walk. 1-189, &c. 

(/) See 2 Story, Eq. Jur. § 1301. 
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From the execution of the contnust, the estate is in equity the property of the 
devisee, descendible and devisable, as such (a), [p. 274.] 

The Plaintiff in the first of these causes, being entitled to an es- 
tate, called Kilorougb, in the county of Glamorgan, under a con- 
tract entered into in 1799, by the trustees of the Marquis De 
Choiseul, to ponvey to him and his heirs in consideration of 8500/., 
employed Josiah Phipps to sell the estate by auction or private con- 
tract ; and the following memorandum in writing, dated the 12th of 
April, 1800, was signed by the Defendant Robert Slade, but not by 
the Plaintiff or any one on his behalf: <' I Robert Slade of Doctors 
Commons in the city of London Esquire have this day purchased of 
Josiah Phipps the estate described in the within particular at and 
for the sum of 10,000/. including the timber and underwood grow- 
ing thereon have paid a deposit of 1000/. do hereby undertake and 
agree to pay the remainder of the purchase-money and complete 
my purchase within two months from the date hereof the proprietor 
making a good title thereto at his own expense and executing a 
proper conveyance to be prepared at my expense And I do further 
agree to pay for the fixtures household furniture at a fair valuation 
and for the growing crops seeds fallows &c. in the same vmj ac- 
cording to the custom of the country and possession to be given 
upon the completion of the contract to which time all out-goings 
are to be cleared up and I am entitled to the rents and profits Upon 
failure of my complying with the terms and conditions before-men- 
tioned the deposit-money shall be forfeited the proprietor shall be at 
full liberty to resell the estate and the deficiency if any there shall 
be by such second sale together with all charges attending the same 
shall be made good at my expense." 

* The bill in the first cause prayed a specific perform- [* 266] 
ance of this agreement ; which was resisted under the fol- 
lowing circumstances appearing by the answer and the evidence : 

The Defendant the day after he signed the agreement wrote to 
Phipps, from Brighthelmstone ; stating objections to the title, and 
that if the title should not be made out and possession delivered 
to him by the 12th of June, then next, he should insist upon 
having the deposit-money returned to him with interest. Phtpps's 
letter in answer, dated the 19th of April, stated the Plaintiff's an- 
swer, as given verbally by his Solicitor, thus : ^* Mr Seton desired I 
would inform you, that he accedes to your request respecting the 
interest as a matter of course." The Defendant about the begin- 
ning of May informed Phipps, he had sold out stock for the purpose 
of being ready with his purchase-money ; and expressed his surprise, 

(a) 1 Suffden, Vend. &. Pnrch. (6th Am. ed.) ch. 4, §1, subsec. 15,d§eq, ; Liv- 
ina^n v. J^Tewldrk, 3 John. Ch. 316; M'Kininon v. T%oimwofi, 3 John. Ch. 307, 
310; 2 Story, Eq. Jur. § 790, 793. 

So a purchaser may sell or charge the estate, before the conveyance is exe- 
cuted ; 1 Sugden, Vend, and Purch. (6th Am. ed.) 204, [278] ; but a penon claim- 
ing under him must submit to perform the agreement in toio, or he cannot be re- 
lieved, lb. See Barton v. Ruskion^ 4 Desaus. 373. 
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that no abstract had been delivered. He afterwards pressed Phipps 
for the abstract ; and proposed, that Phipps should copy and send 
in his name to the Plaintiff a note written by the Defendant, ex- 
pressing, that finding no progress made in the delivery of the title, 
he called to remind Phipps, that in the event of its not being com- 
pleted at the expiration of the two months he expects in compliance 
with the promise the Plaintiff made in answer to his letter from 
Brigthelmstone to have his deposit money returned with interest : 
and requesting authority to fulfil the engagement on the Plaintiff's 
part. Phipps declined writing that letter. On Saturday the 7th of 
June the abstract was left at the Defendant's Solicitor's, with a note ; 
stating, that the Plaintiff had only a title under an agreement ; but 
all necessary parties were ready to convey ; and making a proposal 

for that purpose. On Monday the 9th the Plaintiff's So- 
[* 267] licitor called there, to say, that he would not * vouch for 

the authenticity of the abstract ; as it was not prepared 
by him, ^ut by the Solicitors, for the trustees of the Marquis De 
Choiseul. Nothing farther passed till the 13th of June ; on which 
day the Defendant wrote to Phipps ; demanding his deposit with 
interest ; and stating his reasons ; that the two months, within which 
the Plaintiff agreed to complete the contract, were expired ; and 
the Defendant's Solicitors had not received an abstract till within 
these few days ; and, so far from showing a right in the Plaintiff to 
convey, it states merely a contract for purchase by him without no- 
ticing a suit in Chancery against the trustees of the Marquis and 
Marchioness De Choiseul, previous to the contract for purchase by 
the Plaintiff, which renders it impossible for the Plaintiff to carry 
into effect his agreement with the Defendant within the time limited. 
The Defendant afterwards recovered his deposit with interest in 
an action. Several objections were taken to the abstract ; the prin- 
cipal of which (mentioned in the Defendant's letter of the 13th of 
April) were the suit instituted by the Marquis De Choiseul, and his 
creditors, to remove his trustees and for an account of tiieir conduct ; 
and a prior contract with a person, named Darby ; who gave notice 
of his claim. He was made a Defendant ; and put in an answer 
amounting on the whole to a disclaimer. Afterwards, being exam- 
ined as a witness, by his depositions he renewed his claim. The 
Lord Chancellor held, that he could not get rid of the disclaimer 
upon the record without a strong case upon aflSdavit ; and therefore 
he was a good witness ;• but the Defendant reading his depositions 
must admit, that he has no interest (1). The Defendant then de- 
clined reading his evidence. 

The second cause was instituted upon a bill by the 
[ *268] * trustees of the Marquis De Choiseul ; praying a specific 

performance of their contract with Seton. 
Mr. Romilly and Mr. BeU, for the Plaintiff Seton. — ^The question 
is, whether the vendor was bound to make out his title by a certain 

(1) See Mr. Newland's ed. of Harriaon's Ch. Pr. S35. 
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day ; and farther, whether, if he could make a title at a subsequent 
time, that would not be sufficient in this Court. In all the decisions 
upon this point time has been considered a circumstance merely, not 
of the essence of the agreement. It is true, in modem cases parties 
have been discharged, where in former times they would have been 
bound : the late decisions having restrained the unlimited extent of 
the older cases. But they have never gone the length, that, if the 
agreement is not performed at the particular day, it shall be at an 
end. In the common case of relief against the penalty of a bond, 
prior to the Statue (I), could any declaration of the parties have 
prevented that? The result is, that the non-performance at the 
day is a circumstance to show abandonment, but only a circumstance. 
In Gregson v. Riddle (2) the agreement was for a particular day ; 
with a proviso, that in case the title should not be approved in two 
months, the agreement was to be void, and of no effect. There was 
an outstanding legal estate, which could not be got in by that 
time. A bill was filed for that purpose to have the legal estate 
conveyed. The Defendant resisting, a reference was directed, to 
see, whether a good title could be made; Lord Loughborough 
expressing an opinion, that the terms of the agreement were com- 
plied with. The report was in favor of the title. The cause 
coming on before Lord Thurlow, the performance was still 
resisted. Lord Thurlow said, it had been often * attempt- [ *269] 
ed to get rid of agreements upon this ground, but never 
with success. The utmost extent was to hold it evidence of a waiv- 
er of the agreement : but it never was held to make it void. Mr. 
Mansfield for the Defendant said, the intention was clearly to make 
it void ; and that it would be necessary to insert a chuse, that 
notwithstanding the decision of the Court of Chancery it should 
be void. Lord Thurlow said, such a clause might be inserted ; 
and the parties would be just as forward, as they were then. 

That case is much stronger than this. Here there was no neces- 
sity for performance at the day. 

Mr. Richards and Mr. Leachy for the Defendant Slade. — ^The 
general principle is, that in Equity, as at Law, the Plaintiff' must 
show, that he has performed every thing incumbent on him. There 
is no instance of a decision, treating the time as immaterial, without 
circumstances amounting to a waiver ; though the language of the 
Court has been more extensive. Upon the face of this agreement 
it is to be performed within two months ; and there are no circum- 
stances showing a waiver. Under this express engagement would 
this Court have restrained an action against the auctioneer for the 
deposit of 1000/. ; or have prevented the vendor from setting up the 
estate again, if the vendee had made default ? No authority goes 
to that extent ; and it is to avoid this that the clause is introduced 
Then the vendee has an equal right to hold the vendor to the time. 

m Stat 4 & 5 Ann, c. IG. 

(2J In Chancery, before the Lords CommissionerB, 12th Jnne, 1783: before 
Lord Thurlow, 12th Jane, 1784. Cited by Mr. Romilly from his own note. 
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It is idle to say, the time is not maieiial. If it is not adhered to, it 
may be ruin of the party, acting upon that, contracting debts, 
&c, A decision always referred to Upon this subject is Gibson v. 

Patterson (1) ; the report of which is corrected in Lloyd 
[• 270] V. • (JoUett (2), and Harrington \. Wheeler (3). Lhyd v. 

CoUett is a direct decision for this Defendant ; differing 
only in the circumstance, that no abstract was there delivered with- 
in the time. In all these cases, and PincJce v. Cutteis (4), and For- 
dyce V. Ford (5), the language of the Court is, directly opposite to 
what it was formerly, that time is material. In Spurrier v. Han* 
cock (6) the time was extended by the tacit consent of both parties. 
It is important, that this Defendant the very day after be signed the 
agreement expressly stated his title to insist upon the time ; and 
Phipps in his answer assents to that. 

The Lord Chancellor [Eldon]. — ^There have been several very 
hard cases under the description of the specific performance of 
agreements, upon the principle of compensation : that, for instance, 
where a person contracted for an estate in Essex, with the object ojf 
becoming a freeholder of that county ; and it turned out to be in 
Kent: yet he was held to it (7). So in a case before Sir Thomas 
Sewell, upon an agreement for a leasehold house with a wharf, the 
object of the purchaser being to be a wharfinger, he was compelled 
to take the house without the wharf. So, where the object was to 
purchase an estate tithe-free ; and he was compelled to take it sub- 
ject to tithe (8). The value of the tithe is not a compensation. I 
incline much to think, notwithstanding what was said in Chregson v. 

Riddle, that time may be made the essence of the con- 
[*271] tract: but I do not recollect a case, * where an abstract 

was delivered for the purpose of preparing a conveyance ; 
at the delivery no objection made, that it was delivered too late ; 
and between the delivery and the time for the execution of the con- 
veyance, no objection stated either to the time of the delivery or 
the nature of the title. The abstract certainly was delivered very 
late : but it is upon the party to say, it was too late. If he receives 
the abstract without objection, does he not authorize the other to 
suppose, he is during the currency of the rest of the time preparing 
his conveyance, and the thing is to go on ? 

For the Defendant. — ^The delivery of the abstract was a mere 
mockery. It could not possibly be imagined, that it could be looked 
through in time. It was incumbent upon the vendor to have some 

(1) 1 Atk. 12. 

(2) 4 Bro. C. C. 469; ante, vol. iv. 689, n. 

(3) AfUCj voL iv. 686; IFynn v. Morgan, ante, 202. See the note, voL iv. 691. 

(4) 4 Bro. C. C. 329. 

(5) 4 Bro. C. C. 494. 

(6) .^nie, vol iv. 667. 

(7j ShiHey v. Davis, in the Court of Exchequer: cited aiUe, vol. vL 678, in Drewe 
V. Hanson. 

(8) Lord Stanhopes Case, in Chancoiy, before Lord Thurlow ; cited ante, vol. 
VL 678, in Drtwe v. Hanson. See the note. 

VOL. VII. 13* 
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communication with the vendee, to do away the effect of his letter. 
It would be a new decision, that the delivery of the abstract to the 
Solicitor, the vendee having declared absolutely, that he would not 
let it go beyond the time, shall amount to a new contract. No dili- 
gence could have enabled the vendor to perfect his title by the 12th 
of June, on account of the claim of Darby, and the suit in this 
Court. 

Mr. iZomtSy, in reply. — ^This agreement is not the same as if the 
vendor had undertaken expressly to make out his title in two 
months. The Defendant's undertaking is conditional, to pay his 
purchase-money. There is no such principle, that time is essential 
here as well as at law, and that it is always dispensed with upon the 
conduct of the party. That would exclude Courts of Equity from 
a great part of their jurisdiction. The only ground for the redemp- 
tion of a mortgage is, that the time is essential at Law, yet in Equi- 
ty, as the real transaction is a loan of money, and the party may be 
put in as good a situation, it shall not be so considered. In those 
cases a dictum of Lord Thurlow has been frequently al- 
luded to; *that, if a clause was inserted, excluding the [*37S] 
jurisdiction of this Court, if the mortgagor should not re- 
deem within a year, still the mortgagor would be entitled to re- 
deem. There are no words in this agreement, showing the parties 
meant this time strictly. It was inserted merely because it is usual 
to fix a time. The vendor could not have re-sold at the end of two 
months, and charged the Defendant with the deficiency, The De- 
fendant's letter shows, he did not understand the period of two 
months to be binding; desiring a fresh agreement for that purpose. 
Phipps's letter proves nothing. He was not agent for any such 
purpose ; and the information was given to him only ; and the 
answer is merely, that Seton acceded to his request as to the in- 
terest as a matter of course ; as it certainly was ; not, that, if the 
contract should not be performed within two months, there should be 
an end of it. The objection, that it was impossible, that the con- 
veyance could be prepared in time, should have been made, when 
the abstract was delivered. But suppose the title perfect ; that it 
had received the sanction of eminent conveyancers; that many 
estates had been sold under that abstract ; and that the person, to 
whom it was sent, was already conversant with the title : in that 
case the conveyance might have been prepared in time. The De- 
fendant held the vendor bound till the 13th of June. 

The Lord Chancellor [Eldon]. — If it were necessary for the 
decision of this case to express myself with great accuracy upon 
the principle of the Court as to suits for specific performance, as 
&r as objections are to be founded upon what the Court has done, 
and has forborne to do, in a great variety of cases, in which the 
objection has been taken, that the agreement was not carried into 
execution within the time stipulated upon the face of it, I should 
think it my duty to look through a great number of cases. But in 
the view I have of this case I incur no hazard of making a de- 
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cree in its principle inconsistent with any authority, that can be 
stated. 

To say, time is regarded in this Court, as at law, is quite im- 
possible. The case mentioned of a mortgage is very strong : an 
express, contract under hand and seal. At law the mortgagee is 
under no obligation to re-convey at that particular day ; and yet 
this Court says, that, though the money is not paid at the time stip- 
ulated, if paid with interest at the time a re-conveyance is demand- 
ed, there shall be a re-conveyance : upon this ground ; that the con- 
tract is in this Court considered a mere loan of money, secured by a 
pledge of the estate. But that is a doctrine, upon which this Court 
acts against what is the prisna facie import of the terms of the 
agreement itself; which^ does not import at law, that, once a mort- 
gage, always a mortgage ; but Equity says that ; and the doctrine 
of this Court as to redemption does give countenance to that strong 
declaration of Lord Thurlow, that the agreement of the parties will - 
not alter it ; for I take it to be so in the case of a mortgage ; that 
you shall not by special terms alter what this Court says are the 
special terms of that contract. Whether that is to be applied to 
the case of a purchase is a different consideration. I only say, 
time is not regarded here as at law. So in the instance of a mort- 
gage with interest at 5 per cent, and a condition to take 4, if regu- 
larly paid ; or at 4 per cent., with a condition for 5, if not regularly 
paid. At Law you might in that case recover the 5 per cent, for 
it is the legal interest. But this Court regards the 5 per cent, as a 
penalty for securing the 4 ; and time is no farther the essence, than 
that if it is not paid at the time, the party may be relieved from paying 
the 5 per cent, by paying the 4 per cent, and putting the other party 

in the same condition, as if the 4 per cent had been paid :' 
[* 274] that is, by paying him interest upon the * 4 per cent, as 

if it had been received at the time. So in this Court, be- 
fore Courts of Law dealt with a bond, under a penalty, as they do 
now. Time was of the essence there: but this Court reUeved 
against the penalty long before a Court of Law ; and there are 
many other instances. 

But there is another circumstance. The effect of a contract for 
purchase is very different at Law and in Equity. At Law the estate 
remains the estate of the vendor ; and the money that of the vendee. 
It is not so here. The estate from the sealing of the contract is the 
real property of the vendee. It descends to his heirs. It is devisa- 
ble by his will ; and the question, whose it is, is not to be discussed 
merely between the vendor and vendee ; but may be to be discussed 
between the representatives of the vendee. Therefore I do not take 
a full view of the subject upon the question of time, unless that is 
taken into consideration ; and many very nice and difficult cases 
may be put, in which the question would be to be discussed 
between the representatives, founded upon the conduct between 
the vendor and vendee. It is obvious, that a due consideration 
of the value of the objections will embrace that consideration also. 
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The cases aeem to have varied a good deal. The cases before 
Lord Thurlow proceed upon this ; that in the nature of the thing 
there must be a degree of good faith between the parties, not to 
turn round the contract upon frivolous objections. As to the con- 
tract of the party the slightest objection is an answer at law. But 
the title to an estate requires so much clearing and inquiry, that 
unless substantial objections appear, not merely as to the time, but 
an alteration of circumstances affecting the value of the thing, or 
objections arising out of circumstances, not merely as to 
time, but the conduct of the parties during * the time, [* 276] 
unless the objection can be so sustaiqed, many of the 
cases go the length of establishing, that the objection cannot be 
maintained : even the later cases ; which have given great weight to 
the objection; particularly Harringtan v. Wheeler (1), referring to 
older cases, particularly two in the House of Lords. The objection 
was not put merely upon the conduct in not makipg the title in time, 
but upon the circumstances, connected with the thing and the value 
of it. 

But I need not address myself to the consideration of what is the 
precise principle with much industry ; for no authority would support 
me in saying, that under the particular circumstances of this case 
the Defendant can resist a decree, if a good title can be made. 
This agreement is signed by the Defendant Slade only: but that 
makes him within the Statute (2) a party to be charged. I do not 
say, whether terms might or might not be introduced, that would 
make time expressly of the essence of the contract. It is enough to 
say, that, if this agreement has that effect, there never was an agree- 
ment, that would not ; for upon that point the agreement is as loose 
as possible. There is no passage in it eo intuitu ; not that sort of 
passage in Crregsan v. Biddle. The clause as to liberty to resell, &c. 
is not considered of much importance in this Court: but in this 
instance it is a clause against the vendee, having no corresponding 
clause against the vendor. That clause expresses little more than 
would be the legal effect, if that was not inserted. But it is enough 
to say upon that, the objection relied upon in the argument, that the 
Plaintiff might have sold, after the two months were expired, admits 
of this answer ; that it is assuming the whole question. If 
you make out, * that he would have been at liberty to [* 276] 
resell, that does not make out, that he lets the other off. 
But under the circumstances he would not have been at liberty to 
resell. The evidence clearly imports, that the Defendant did not 
understand it to have bound them in that mutual respect, in which 
he seems in his letter to think it reasonable they should be bound. 
But I will construe it for the purpose of this case, as if it had 
mutually bound them ; and that, if the title was not made out by 

(1) .^fiie, vol. iv. 686. See, also, the Marquit qf Herfford v. Boanj &nd Chiert v. 
HonUrayy v. 719, 618 ; and the note, iv. 691. 

(2) Statute 29 Char. II. c. 3. See ante, Fanter v. Hale, vol. iii. 696; and the 
note, 713. 
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the day 9 then the Defendant should be at liberty to say, he was off; 
for, if that clause had been in this agreement, he might have waived 
the benefit of it ; and it must have been made out, that his conduct 
did not occasion the non-fulfilling the agreement. Take it, that 
there was the mutual clause. The moment after the sale the 
auctioneer was no longer the agent of the Plaintiff (a). He was 
his agent only to aell, not to deal with the terms, upon which a title 
was to be made. The Defendant must show, the auctioneer had 
acquired a character to bind the Plaintiff in that respect. There is 
no evidence of that: on the contrary the Defendant applies to the 
auctioneer as such agent ; and he refuses to act as such ; and refers 
him to the Plaintiff. But he applies again to the auctioneer ; and 
never to the Plaintiff. 

One clause of tliis letter is very important ; marking the knowl- 
edge of the title in the law-agent of the vendee ; and that he was 
able in the first in#ance, the day after, to state the material objec- 
tions; namely, the proceeding in Chancery and Darby's claim. 
That is distinct evidence, that the Defendant did not then under- 
stand, that he had entered into an agreement, by force of which he 
thought he had a right to say, the time of two months was abso- 
lutely of the essence of the contract. Whether that was misunder- 
standing, or not, that was his understanding. By the last words he 
seems desirous of having an agreement, which would for the first 
time give a mutuality as to time. But he does not choose 
[• 277] to give up the one, till * he gets the other ; reserving to 
himself the power to deal with the first agreement, as he 
thinks fit ; though he may not get the stipulation he wishes. If the 
Plaintiff acceded to that proposition, he would be bound. But what 
18 the Evidence, that he did ? There is a good deal of reason'mg in 
support of the argument, that Phipps's letter is, not merely a state- 
ment, that he would pay interest, but with regard to some circum- 
stances that the contract was to be off: nAmely, the deposit money 
to be returned with interest, connected with the dissolution of Hhe 
agreement ; which might be either within or after the expiration of 
the two months : but, if the former, it ought to be shown to be 
clearly the effect of something, that passed subsequently, and was 
acceded to. The letter of Phipps in answer is no evidence of the 
facts stated in it. Does the Defendant conceive the matter as rest- 
ing on that letter, and consider it as an undertaking to the extent 
he proposed ; or as completely settling that mutuality he desired ; 
giving him a right to insist upon the time as the essence of the con- 
tract? No: for afterwards he goes again to Phipps, not an agent 
to bind the Plaintiff for this purpose ; and not being able to prove 
the date farther than that it was between the 13th of April and the 
5th of June. This proves, that the Defendant by repeated inquiries, 
addressed to his solicitor, who knew a good deal of the title^ was in- 

(a) Chitty, Cont. (6th Am. ed.) 213; Story, Agency, § 108, § 500; 1 Stephens, 
N.P.505. 
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formed from time to time, that the abstract was not delivered. The 
proof is complete as to that. This is a complete waiver of any ob- 
jection from the non-delivery of the abstract at the time the Defend- 
ant proposed, that Phipps should write that letter. Being told, 
Phipps would not write that letter, he does not write himself; or 
direct his solicitor to apply : but upon the 7th of June by his solic- 
itors he receives the abstract : they knowing the history of the title 
and the estate ; and stating the two grounds of objection the day 
after the contract took place. There was a note at the 
bottom of * the abstract; stating distincdy, that the Plain- [* 278] 
tiff had only a tide under an agreement ; but that all 
necessary parties were ready to convey ; and making a proposal for 
that purpose ; which might or might not be completed witMn the 
^ time. The abstract was delivered on the 7th of June. No objec- 
tion was made to receiving it. It was kept, till the time expired, 
without objection. Ought not tlie objection to have been made on the 
7th ? The Plaintiff was bound till the 12th. He could not sell to 
another; and if the solicitor had returned the abstract upon the 
objection, the Plaintiff was at liberty to say, he had undertaken to 
remove all objections, or to tender a conveyance (a) ; and he might 
have proceeded to prepare a conveyance ; which under the circum- 
stances was to be prepared by the Defendant ; and he might have 
tendered that conveyance : so as to have a right to an action, or to 
file a bill, as upon an agreement, which he had undertaken to make 
good within the time. 

This case is not like Lloyd v. Colleit (1) ; in which the Defend- 
ant immediately sent the abstract back ; and would not look at it. 
What right had this Defendant to read the abstract, if it came too 
late ? He had either an intention to execute the contract, or a hope, 
that he had time to get through the abstract, in order to carry it 
into execution : but the evidence in this respect is totally silent ; 
and it is clear upon the objections stated in the solicitor's depositions, 
that at some period or other he had gone into the abstract. 

As to the other circumstances, stated by the Defendant, his sell- 
ing out stock, &c. there is no evidence whatsoever. As to his in- 
tention of making this place his residence, there is nothing 
in the contract, having the * least reference to that ; and [* 279] 
upon an intention, not disclosed in the contract or after- 
wards, as essential, this Court has never been in the habit of acting. 

Under the circumstances therefor^ whether the time is pr is not 
an objection, founded upon the authorities the Reports of this Court 
furnish, which I will not discuss, let the authorities upon that point 
turn the scale either for the Defendant or the Plaintiff, there is no 

(a) See 1 Sugden, Vend. &, Parch. (6th Am. ed.) [374] 272, ef Mg. A party 
who contracts to execute and deliver a deed, is bound to prepare the deed, if there 
be no stipulation that it shall be prepared by the intended grantee. Tinmev v. 
Mdey, 15 Pick. 546; Chitt^, Cont (6th Am. ed.) 307. See Tincke v. Curttts, 4 
Bro. C. C. (Am. ed. 1844) 339, and notes. 

(1) 4 Bra C. C. 469; anie, vol. iv. 689, in the note. 
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authority, that has not some reference to the conduct of the party 
in the mean time ; and upon the conduct this Defendant has no 
right under the circumstances to say, this contract was not performed 
within the two months. There must therefore be a decree for a 
specific performance ; and as to all the rest a reference to the Master, 
to see, whether a good title can be made. Where the party has 
not been able to make his title before the decree, it is always a ques- 
tion very important as to the costs, but not, whether he shall take 
the tide or not. According to old cases it was sufficient, if the title 
was made by the time of the Report (1) (a). 

1. The didum in the principal case, that a party who is made defendant in a 
suit, but who has no interest in the result thereof, generally, or even as to the par- 
ticular matter to which it is proposed to examine fim, may be a good witness for 
the co-defendsnts, is foundea on obvious principles of justice : for, if the rule were 
different, a plaintiff might, by the ingenious mechanism of his bill, shut out the 
most material evidence. Murrojf v. ShadwdL^ 2 Ves. d& Bea. 405; Fnmddm v. 
Colquhovn, 16 Ves. 219 ; CoBty v. Bead0eH Gilb. £q. Rep. 9a But a plamtiff 
cannot read the evidence of one whom he has made a co-plaintiff, though such 
co-plaintiff be only a trustee, and has no beneficial interest in the subject m ques- 
tion ; such a party should be made a defendant, and then, if he disclaimed all in- 
terest upon oath, he might be a good witness. PhUUna v. The Dukt ofBudang- 
hamshirt^ 1 Vem. 230. A defendant may be allowed to examine a plaintiff, who 
is willing to consent to such examination : but there must be a saving of all just 
exceptions which the co-plaintifis may offer. Walker v. WingJkH 15 Ves. 179; 
Whtdeiof v. Simih, 2 Dick. 650; Jinmier v. SuHtnion, AmbL 394. Whether a 
defendant can obtain an order to examine a plaintiff who does not consent, may 

be questionable. Mayor and JUdermen of Colchester v. ^ 1 P. Wms. 596 ; 

TH^ughUm V. GtO/ey,, 1 Dick. 382. But the reporter of the last-cited case was too 
hast^ in supposing it to be inconsistent with, and overruled by Hewetson v. Tookey^ 
2 Dick. 800 ; in one of these instances the application was made by a dtfendantf 
in the other bjr a co-plaintiff, which distinction ma]^ sufficiently account for the 
different decisions made in the two cases respectively. The evidence of a de- 
fendant who disclaims, and is not brought to a hearing, cannot be read by the 
pUintiff in proof of his own right, to the prejudice of another defendant: HiU v. 
Adorns, 2 Atk. 39. See, ante, note 5 to Jonea v. TwrbervQU, 2 V. 11. 

2. With respect to the doctrine of compensation, where a contract has not been 
strictly performed, and the proper disinclination to extend that doctrine, which has 
been repeatedly exnressed by Courts of Equity in modem times, see, ani^ the 
notes to Drewe v. Hiansanj 6 V. 675, and the farther refisrences there given. 

3. That time may be made of the essence of a contract, see note 2 to Eaion v. 
Lyon, 3 V. 690 ; but where there has been laches on both sides, this may amount 
to a mutual waiver of objections on the ground of delay : see ^e note to The 
Marquig of Hertford v. Boore, 5 Ves. 719. Time, indeed, as was observed in the 
principal case, is not regarded in Courts of £qui^ precisely as it is in Courts of 
Law: in Elquity it is, perhaps, rather considered as affording presumptive evi- 
dence, than as a positive bar to relief; but still, Courts of Equity are never dis- 
posed to countenance stale demandsy»and though not bound by sta^tes of limita- 
tions, generally act in analogy thereto: see ue notes to Jones v. TurhervilU, 2 
Ves. 11 ; and that the policy of the statute of limitations applies as stronffly to a 
mortgaged estate as any other, see note 3 to EdseU v. Buchanan, 2 Ves. 83. But 
where me question is, not whether all title is gone by force of the statute of lim- 
itations, but (as the point is put in the principil case) whether a mortgagor shall 
be at liberty to redeem afler the day agreed upon, there Equity says, reuef may 
be given against the legal consequences of non-payment at the precise time ap- 

(I) See ante, Jenkins v. HSes, vol. vL 646, and the note, 655. 
(h) See Rose v. CaUand, ante, 5 V. 189, note (a); Wynn v. Morgan, ante, 202, 
note (by 
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pointed, and redemption allowed, on the ground that the .whole object and origi- 
nal intention of the narties-waa to secure, by the mortgage, repajrment, of ue 
money : EadeUffe v. fFarringUmy 17 Yes. ^2, 334. Nor, when a conveyance ia 
executed as a security, will any words in Uie same instrument (inserted with a 
view of excluding redemptipn in case of failure to complete it by the time lim- 
ited) bar a redemption ; Jamm v. Eyrt9, 2 Freem. 70 ; JS/ewcombe v. Banhamj 2 
Freem. 67 ; Howard v. Harris, 2 Freem. 87. 

4. Notwithstanding the report of the principal case represents Lord Eldon to 
have intimated, that, whether interest was reserved on a mortgage at ^ve per cent 
with a condition to take four per cent, if that was paid regularly, or whether the 
reservation of interest was at four per cent, with a condition for ^e per cent., if 
the payments were not regularlv made, the very same equitable doctrine must be 
applied to one case as to 3ie other ; there does appear to be a distinction between 
them. Where the interest was reserved at four per cent, a subsequent condition 
for five per cent, if the pavment was not regular, would plainly be in the nature 
of a penalty ; but, where tne reservation was at five per cent, an agreement, by a 
subsequent clause, to accept four per cent if that was regularly ofibred, could 
hardly ^ive the character or a penalty to the first stipulation. There seems to be 
a material difference between an original agreement, and a superadded condition, 
nomifie jMBfMB : Aumymaui Cbse, 3 freem. 197, 2d edit : where numerous authori- 
ties in confirmation of the distinction suggested are cited; and to that number 
may be added, Stanhope v. Mannersy 2 iSen, 197, and Walmedey v. Booth, Bar- 
nard, 481. 

5. If a porchase-coiitract be finally completed, the estate ia considered, in 
equity, as having belonged to the purchaser from the date of the contract; whether 
the consequences of such relation back to the time of a^ement, are advanta- 
geous or disadvantageous to himself (see note 2, to Pome v. Meiler, 6 V. 349) ; 
and, aforiiorij his personal representatives can urge no valid objection to the doc- 
trine, though it may impose on them the duty of paying for Uie estete, for the 
benefit of the heir or devisee : Broome v. Mtmek, 10 Ves. 605 ; DamtU v. Dam" 
son, 16 Ves. 253. But, where the contract could not have been enforced by, or 
against, the party who entered into the same, his heir cannot insist on having the 
estate, nor, of course, can the personal representative^ be called upon to pay for 
it: the liabilJAy and the claims of the two claoses of representatives, in respect of 
a contract, must be re|[ulated by the rights and the liability of the party who 
made that contract, looking at the question as it stood at his death : Buckmastery. 
HarroDy 7 Ves. 344 ; Broomt v. Monek, 10 Ves. 607; Boat v. Cunynghame, 11 
Ves. 555; GoMkarih v. Lowther, 12 Ves. 113; Bvhl^s Ckue, 2 Freem. 39; WaU v. 
Bright, 1 Jac. &. Walk. 502; Momty GeMnd v. Dmf, 1 Ves. Sen. 220. 

6. As to the importance, if not the absolute necessity, of the signature of both 
parties to a contract respecting real estate, see note 4, to BrmU v. SL Paul, 
IV. 32a 

7. To obtain a residence within a certain time, may have been the reasonable 
object of a party who has entered into a purchase-contract ; and, where such 
object appears on the lace of the contract, it may have its weight upon a question 
of specific performance. Iher v. Hargrave, 10 Ves. 508. HaU v. 5ifit^ 14 
Ves. 433. But motives of this kind cannot be taken into consideration by the 
court, unless they are expressed in the contract itself; the rule laid down as to 
that matter in the principAl case, was again repeated and acted upon in Boehm v. 
FFood, 1 Jac. Sl Walk, m 

8. That a specific performance will generally be decreed when the title can be 
cleared within a moderate length of time, but that the time required to make a 
good title may have a materia influence in determining who is to bear the costs, 
see, ante, the note to fFynn v. Morghn, 7 V. 202, and the fiulher reference there 
given. 
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BROWN r. BIGG. 

[Rolls.-— 1801, Dec. 18 ; 1808, July 5, &] 

The produce of real estate, sold under a power in a Will, passed by a residuary 
clause with the personal estate (a); the object being a conversion out and out: 
but part remaining unsold was neld a resulting trust for the heir at law (&l 

Under words importing a tenancy in common, though combined with worus of 
survivorship, uie interests vested at the death of the testator ; and therefore 
vested in one of Uie residuary legatees, who died between the death of the 
testator and the death of the person entided for life, [pi 280.] 

John Bigg by his will, dated the 19th of December, 1793, gave 
and devised unto his wife Ann Bigg all his freehold and copyhold 

estates, which he should die possessed of in the parish of 
[* 280] Glemsford in the county of * Suffolk, subject as therein 

mentioned ; to have and enjoy said estates for and during 
the term of her natural life ; with liberty to cut timber, as therein 
mentioned ; and after the death of his wife he gave and devised said 
estates to his godson John Bigg, son of John Bigg, his late nephew, 
then deceased, by Sarah his wife, and to the heirs of his body law- 
fully begotten, or to the guardians of said John : should the wife of 
the testator die before said John Bigg should attain twenty-one 
years ; and he declared, that should his said godson die, before he 
came to twenty-one years, or, before he should be legally married, 
and have no issue from a legal marriage, then he left such estates 
and the rents and profits thereof, that should have grown and arisen 
from the same, from the death of his said wife, to Benjamin Tweed 
Bigg, brother of said John Bigg, his godson, or in case of his death 
before twenty-one years or legal marriage without issue, then to his 
two sisters jointly, daughters of the testator's nephew John Bigg de- 
ceased, by his wife Sarah, and their heirs for ever ; to be managed 
by their guardians, till they were of twenty-one years respectively, or 
should be legally married ; and the testator, besides the said Glems- 
ford estates, gave to his wife during her natural life the yearly inter- 
est or produce of all stock his property in the 3 per cent, joint Stock 
of Annuities and Reduced Annuities, or by what other names they 
are called or usually distinguished : provided, that if tlie said Ann 
should niarry again, then she would be entided to one moiety only 

(a) Hertford v. BaoenMU, 1 Beavan, 481; FUUher v. MJntmer, 1 Bro. C. C. 
(Am. ed. 1844) 497, 503, note (a) and cases cited; ^ikroyd v. SmUkutn, ib. 503, 
and notes; Marsh v. fffcee/er, 2 Edw. 156; Procter v. Ferebee, 1 Ired. Eq. 14a 

(h) To establish a conversion of land into money, the Will must direct a sale 
absolutely or out and out, for all purposes, not merely those of the devise; ines- 
pective of contingencies and independent of discretion. WriM v. 7Viu<fM of 
Method. Ems. Chwch, 1 Hofil 202; Clay v. HaH, 7 Dana, 11 ; A^eto^ v. ^nntr^ 
1 Dev. 6l Bat 488; Peter v. Beverky, 10 Peters, 533 ; Gott v. Cooib, 1 Paige, 522. 

Where the discretion to sell is plainly for the purposes of the will, and they fail, 
there is no conversion. lb. J^orth v. Kott, C. W. Dud. Eq. 212 ; Bogert v. Her- 
tell, 4 Hill, 492; Haud^ v. James, 7 Paige, 213; S. C. 5 Paige, 318; 1 Williams, 
Executors, (2d Am. ed.) 452, et seg. ; Wood v. Cone^ 1 Paige, 472; ^chtydy, SmUh- 
sorij 1 Bro. C. C. (Am. ed. 1844) 503, and notes. 
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of the yearly interest or produce of said moneys or stocks : the oth- 
er moiety thereof to go and be applied to and to the use of the tes- 
tator's nephews and nieces after mentioned in manner and pro- 
portions as therein expressed. He then ordered and empowered his 
said wife, (in case she chose so to do), with the advice of William 
Roberts to sell all his Gransden estates (stating, that she 
will probably not choose to live there), with the crop ^ in [^ 381] 
the ground or bams, and all stock, furniture, chattels, and 
effects, with all convenient speed ; and the money arising from such 
sale to be placed out on security ; the yearly interest of which, as 
well as the interest due to the said testator on notes, bonds, mortga- 
ges, or otherwise, (except what was in the public funds) he also gave 
and devised unto his said wife, under the like restrictions as before 
in case of a second marriage ; and the testator, after giving several 
legacies, and among them some specific articles of plate to John 
Bigg, did thereby after the decease of his said wife without issue by 
him leave the whole of his personal estate principal and interest of 
every kind both on public and private security before undisposed of 
to his several nephews and nieces after named : viz. Elizabeth Bigg, 
Bateman Bigg, Sophia Bigg, and the four children of his said neph- 
ew John Bigg, late of Glemsford in Suffolk, by Sarah, his wife ; to 
be divided amongst them and the survivors of them, share and 
share alike ; and he appointed his said wife Ann Bigg sole exec- 
utrix. 

The testator died on the 13th of February, 1795. His widow 
died on the 13th of July, 1798, without issue by him, and not hav- 
ing married again. 

The bill was filed by the executors and legatees of the testator's 
widow Ann Bigg ; praying the necessary accounts of John Bigg's 
personal estate, debts, &c. ; and that the rights of the several per- 
sons entitled to his estate and effects now remaining unadministered 
may be ascertained, &c. 

By the decree, made on the 33d of November, 1799, the neces- 
sary accounts and inquiries were directed. Upon the Master's Re- 
port, it appeared, that the whole of the copyhold estate, 
except a very small part, was ^ surrendered to the use of [* 383] 
the will ; and that some part of the Gransden estate re- 
mained unsold. John Bigg of Glemsford, the testator's nephew, 
who died on the 37th of March, 1793, had by Sarah his wife four 
children, John Bigg, Constantia Ann Bigg, Elizabeth Bigg, and Ben- 
jamin Tweed Bigg ; all living at the date of the will and the death 
of the testator, and now living. Elizabetli Bigg, daughter of Joseph 
Bi^ and Constance his wife, one of the residuary legatees, surviv- 
ed the testator; but died in the life of his widow on the 11th of 
March, 1796, 

The questions were ; first, upon the claim of the heir at law John 
Bigg to that part of the Gransden estate, that was not sold, and 
also to the money produced by the sale, as not being disposed of af- 
ter the death of the wife ; the other residuary legatees insisting, that 
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the residue of the estate should be Bcid ; and the prodooe of the 
whole should go as the personal estate ; secondly, whether any in- 
terest vested in Elizabeth Bigg : the other residuary legatees claim- 
ing the whole ; as being the survivors at the death of the testator's 
widow. 

Mr. Richardsy and Mr. Befl, for the infiint Heir at Law, John 
Bigg, also one of the residuary Legatees. — ^This estate is not direct- 
ed to be turned into money out and out ; but is kept distinct from 
the personal estate : the object of the testator being to give his wife 
an opportunity of living there. If she had made that choice, or, if 
Roberts had disapproved the sale, it would have descended as real 
estate. An option is given, not only to her, but to another. But, 
even if a positive direction was given to turn this into money, still 
not bein§ disposed of it belongs to the heir. In Saunders v. Kinsetf 
Sir Charles Saunders created a trust of property to be laid out in 

land with the consent of Mrs. Saunders. The decree di- 
[^ 283] rected it to be laid out : but no consent had been * given. 

Upon a rehearing it was held, that in that respect the de- 
cree was wrong ; that it continued to be money ; and was to be ap- 
plied as money, without being turned into land. The principle, 
upon which this is put in the celebrated argument of Lord El- 
don in Ackrayd v. «SktlAion(l), which prevailed with Lord Thur- 
low, whose firat opinion was strongly in favor of the next of kin, is, 
not only, that there must be an intention, that the heir shall not take : 
but that some other person, who is to take, must be pointed out. 
Even express words, merely taking from the heir, will not do. The 
law casting it upon him, though the devisor may give it to another 
person, he cannot control the law by taking it from the heir, and 
leaving it to be seised by way of occupancy : Collins v. Wake" 
man (2) and other cases there referred to. Robinton v. Taylor (3). 
.Upon the next question, there are only two periods, to which the 
word " Survivor " can apply : the death of the testator or the death 
of his wife without issue. The death of the testator is never taken 
as the period, except, where there is no other time, to which it can 
possibly apply. It may be contended, that there is no gift till the 
distribution ; as in Brograve v. Winder (4) 

Mr. Grimwood and Mr. RoupeUy for the other surviving residuary 
Legatees. — ^This direction to sell the Grandsden estate is imperative ; 
and has the effect of converting it cM. and out The words <^ em- 
power'^ or "request" would have that effect. But upon the em- 
phatical word " Order " there can be no doubt, the intention of the 

testator was not to give an option ; assigning his reasons 
[* 284] for giving the * positive direction for the conversion. The 

expression as to Roberts's advice does not import a condi- 
tion. The word " empowered " imports only, that she was to have 

1) 1 Bio. C. C. 503. 

(2) JhUe, vol ii. 683. 

(3) 2 Bro. C. C. 589, ante^ vol. i. 44 ; see the notes, 45, 204. 

(4) .4n(e,volii..634. 
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the necessary powers of making conveyances to purchasers, giving 
acquittances for the monqy, and doing all other necessary acts, to 
carry that order into effect She has no option to sell a part only ; 
but is bound to sell the whole. The money arising from the sale is 
to be placed out on security ; the interest of which with the inter- 
est of other securities he disposes of; plainly showing, that it is to 
be personal property ; and incorporating it with his other personal 
estate. Then the whole property so converted is disposed of. The 
authorities fortify this construction. MaUabar v. MaUahar (1). Dti- 
row V. Motieaux (2). Fletcher v. Ashbumer (3) ; and Ogle v. 
Cook (4), a very strong case. The distinction upon these authori- 
ties is, that, where the property is to be converted out and out, as it 
is expressed, it must be considered converted for all purposes ; but 
when the trust is to sell for particular purposes, if any of those pur- 
poses fail, the heir shall take what is lapsed : but then, as was de- 
termioed in Hewitt v. Wright (5) particularly, he takes it as personal 
estate ; which shows, the conversion is complete. 

Upon the other question they concurred with the heir at law, that 
the interests of the residue were not vested till the death of the widow. 

Mr. Raynsfordj for the residuary legatees, and the executor of 
Elizabeth Bigg ; who survived the testator ; but died in the life of 
his widow. 

* This was a reversionary interest, vested at the death of [* 285] 
the testator ; and the enjoyment postponed only to give 
the widow the use of the fund for her life. Upon Monkhotue v. 
Holme (6), the Attorney General v. Crispin (7), and Devisme v. 
MeUo (8)f it would be clearly a vested interest, if the words of sur- 
vivorship were not added ; but that must be taken to refer to the 
death of the testator : Roebuck v. Dean (9), Maberley v. Strode (10). 

Upon the other question they concurred with the other residuary 
legatees against the heir. 

Mr. Rtchards, in reply. — ^Upon the first point, an heir at law is 
not to be disinherited, either wholly or partially, but by direct words 
or clear intention. Whatever portion of the real estate is undispos- 
ed of belongs to the heir. Ackroyd v. Smithton was decided upon 
a great number of cases, particularly Digby v. Legard (11). The 
true question is, whether this is made personal estate at all events ; 
and, if so, whether it is diposed of in all events ; which is also ne- 
cessary to defeat the tide of the iieir. It was not in all events to be 

For. 79. 
I 1 Yes. 920. 

1 Bro. C. C. 497. 

Stated 1 Bro. C. C. 501, 513; atOe^ vol. ii. 686. 

1 Bro. C. C. 86. 

lBro.C.C.298. 
I 1 Bro. C. C. 386. See the note, oiOe, vol L 408. 

(8) 1 Bro. C. C. 537. 

(9) JhUe, vol. ii. 265; 4 Bro. C. C. 403. 

(10) Anity voL ilL 450. In that case, and RuistU v. Langy iv. 551, other caaet 
on this subject are referrad to. JVeii^fon v. Av^oougky potty vol. xix. 534. 

(11) In Mr. Cox's note to Cruat v. Barley 3 P. Will. 20. 
VOL. VII. 14 
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personal estate : for if his wife bad died in his life, it could not then 
have been sold. So, if she had not chosen to sell it ; for certainly 
she has an option. In the event of a sale he has not given the pro- 
duce after the death of his wife to any one. Then, whether in the 
shape of money or land, if it is part of the real estate undisposed of, 
it goes to the heir. In Ackroyd v. Smithion and the other cases the 

real estate was to be turned into money to answer the ez- 
[* 286] igences of * the will. In MaUahar v. MaUabar the subject 

was beyond all doubt the produce of the real estate ; and 
the construction was, that by personal estate the testator meant the 
produce of his real estate, not as being made personal estate by the 
sale, but as being considered so by him. The principle collected in 
Lbrd Eldon's argument in Ackroyd v. Smithson and adopted by Lord 
Thurlow upon consideration of all the cases, is, that, whenever any 
portion of the real estate is left undisposed of, it must belong to 
the heir. This testator in the directions for laying out this money 
on security and as to the interest keeps the two funds distinct ; and 
does not blend them. The single question is, whether by the whole 
of his personal estate he means the produce of the real estate ; if not, 
it is undisposed of after the death of the widow ; nnd then must go 
to the heir : the conversion alone without a disposition not being 
sufficient to defeat his right. 

A^ to the other question, every case of this kind must depend 
upon its own circumstances. The testator was not providing for his 
nephews and nieces in all events, but upon a contingency, which 
might have deprived them of it for ever : namely, the event of the 
death of his wife, leaving issue by him. The time of distribution 
then is the time to look for the person to take ; and that is the more 
convenient interpretation. This is not a provision for children. 

The Master of the Rolls, [Sir William Grai<vt], during the 
argument observed, that the general leaning of the Court is against 
construing the words of survivorship to relate to the death of the 
testator ; if any other period can be fixed upon : the testator gene- 
rally supposing, the legatee will survive him (1). If he intended his 
wife to have the whole for life, the probable conclusion was, that he 

meant the time of division. 
[* 287] *Upon the other question the Court observed, that the 

case of lapse could admit of no doubt. 

July, 5thy 6th (2). The decree declared, that John Bigg, the 
heir at law of the testator, is entitled to so much of the Gransden 
estate as remains unsold ; and that the money produced by the sale 
of such part as has been sold, is to be considered as part of the per- 
sonal estate of the testator ; and that the representatives of Eliza- 
beth Bigg are entitled to her share of the residue of the testator's 

(1) This opinion was retracted by the Master of the Rolls in his judgment 
See poslj voL xiii. 375, Skergold v. JBoone. 

(2) The Reporter was absent, when the judgment in this cause was pronounced : 
but the decree is taken from the Register's S^L 
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personal estate ; and the trust of the funds was declared in seven 
shares accordingly. 

1. As to the resultiiig trust which arises in favor of the heir at law, when any 
pert of his executor's r^ estate (though directed to be converted into personalty) 
ifl not well disposed of, see, ofite, notes 2, 3, 4, to Kuinof v. GotiMmdker, 1 V. 4^ 

2, Sir William Grant, in Shargold v. Boontf 13 Ves. 375, corrected the obser- 
vation which fell from him in the principal case, as to the period to which survivor- 
ship is generally to be referred, when a testator has made no express declaration 
on that head. For the authorities relative to this matter, see note 3 to ISU v. 
Chtqnnan, 1 V. 405; and note 2 to Perry v. fToocb, 3 V. 204. 



FENTON V. HUGHES. 
[1802, July 7.] 

Bill for discovery, in aid of an action: Demurrer by a mere witness allowed; 
though the discovery would be more effectual than the examination at law, 
and notwithstanding a charge of interest in the Defendant ; as to which he 
may be called by the Plaintiff, waiving the objection, and if called against 
him may be examined upon the voir din. 

To a bill for relief a mere witness cannot be a Defendant; except in the case of a 
secretary, &c. of a corporation (a), [p. 288.] 

A party having called a witness cannot discredit him {h\ [p. 290.] 

Ths bill stated, that the Defendant Bate had formed a connection 
with Lancellot for the purpose of discounting bills, giving part money 
and part goods, and the purchase of annuities ; and Lancellot intro- 
duced Bate to the Plaintiff, as a person, who wanted to purchase 
goods ; proposing payment by bills. The bill then stated a transac- 

(a) A mere witness ought not to be made a party to a bill, although the plaintiff 
may deem his answer more satisfactory than his examination. Story, Eq. PL 
§ 234, § 519, and note : Mwman v. Godfrey, 2 Bro. C. C. 332 ; 2 Story, Eq. Jur. 
$ 1499 ; Wigram, Discovery, (Am. ed.), p. 165, ^ 235 ; Hare, 65, 68, 73, 7a 

Officers and members of a corporation may, however, be made narties to a bill 
so fur as the bill seeks for discovery, though they have no individual interest in 
the suit, and no relief can be had against them. fVrighi v. Damty 1 Metcalf, 237 ; 
Story, Eq. PI. § 235 ; 2 Story, Eq. fur. § 1501 ; Gtewotf v. Cfaj^mer Mmert^ Co., 11 
Sim. 305; CaHwrighl v. meUy, ante, 1 V. 293, note (1) ; Le Tenor v. Margrme 
and Margramnt ofAaspack, aanie^ 5 V. 322 ; Hare, 83b 

(6) A party will not be allowed to produce general evidence to discredit his 
own witness. 1 Phill. Ev. (Cowen & HiU's ed. 1839), 308, 309; SkMinger v. 
HoukU, 3 Halst 310 ; Cknoden v. Reynolds, 12 Serg. & K. 281 ; Sawreyy. MurreU^ 
2 Hayw. 397; fbrrorv. HamUJUm, 1 Tayl. 10, lA;MeMahan v. Soca^, 4 Rand. 
51; Ewr y. Ambrose, 3 B. & Cresa 746; SiockUm y.Demuih, 7 Watts, 39; 
Smilh V. Price, 8 Watts, 447 ; 1 GreenL Ev. pt 3, ch. 3, § 442, § 44a 

But a party may produce testimony to disprove ftcts stated by a witness against 
the interest of the party calling him. 1 Phil. Ev. vbi supra ; 1 Greenl. Ev. pt 3, 
c. 3, § 443. And it seems the party may show, that his witness has taken him by 
surprise. 1 Greenl. Ev. pt 3, ctu St, § 444 ; Wrighi v. Beckett, 1 Mood. & Rob. 
414, 416; Rex v. Oldroyd, Russ. & Ry. Cr. Cas|. 88, 90. He cannot, however, 
produce evidence to show, that his own witness has made contradictory statements. 
IPhil. Ev.ti6tnipra; Qiieenv.£lto<e,5Harr.& John.2d2. See farther on this point. 
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tion of that nature, and a subsequent transaction ; in which Lancel- 
lot gave a bill for 500/. to the Plaintiff in consideration of UUs, and 
notes, and cloth ; that an action was commenced by the other De- 
fendant Mary Hughes, Qui taniy &c. to recover penalties from the 
Plaintiff for an unlawful and usurious contract ; chai^ng, that the 
action was brought at the instance of the Defendant Bate, and cir- 
cumstances showing intimacy between the Defendants in support of 
that. The prayer of the bill was for a discovery from the Defend- 
ants ; and that the Plaintiff may have the benefit of such 
[* 288] * discovery at the trial of the said action so commenced in 
the name of the Defendant Hughes ; and that the Defend- 
ants may be restrained from proceeding in the action so commenced 
in the name of the Defendant Hughes, and from commencing any 
other action against the Plaintiff touching the said matters. 

The Defendant Bate demurred ; for cause, that the Plaintiff had 
not shown any right to call upon the Defendant in a Court of Equity 
for a discovery of the said matters ; and that it appears of the Plain- 
tiff's own showing, that the Defendant Bate may be examined as a 
witness. 

Mr. Owen, in support of the Demurrer. 

Mr. Ramilly and Mr. W. Agar, for the Plaintiff. 

July 1th. The Lord Chancellor [Eldon]. — ^This Demurrer must 
be allowed. The Demurrer is put in upon the principle, that Bate 
ought not to be a Defendant ; being a mere witness ; and it is admit- 
ted, that it is impossible to file a bill against a person, who is a mere 
witness, if the object of the bill is to have relief in equity (I). That 
is established by a great variety of authorities ; and the contradicto- 
ry opinions of Lord Thurlow and Lord Kenyon upon the case of 
CooJcson V. EUiBon (2), both admit that principle, with the exception 
of one or two classes of cases. Lord Thurlow in that case sup- 
ported the exceptions to the answer of a person, who was a mere 
witness, upon the ground, that having answered a part, he was 

bound to answer throughout. Lord Kenyon in a subse- 
[* 289] quent * case expressed a different opinion (3) : viz. that, 

if it appeared at any time, that he was a mere witness, 
having answered a part he had answered more than sufficient ; and 
should not be held to answer throughout. But the principle of both 
decisions is the same ; that to a bill for relief a mere witness should 
not be made a Defendant. The cases of secretaries and book- 

Brovm v. BeUows, 4 Pick. 194 ; Lawreiust v. Barker, 5 Wendell, 901 ; JadcBon v. Ledfc, 
12 Wendell, 105 ; Crowdl v. fSrk, 3 Dev. 355; Jadcson v. Variek, 7 Cowen, 238; 
Perry v. Masa&f, 1 BaiL 32 ; Window v. MoseUy, 2 Stewart, 137; 1 Stark. Ev. 
(5tli Am. ed.l 185, 186; Rex v. (Hdroud, Rubs. & R. Cr. Cas. 88 ; People v. Vane, 
12 Wend. 7^ 81. 

(1) j^fiie, the note, vol. L 293 ; ffofmauih v. Bowyer, 4ia 

(2) 2 Bro. C. C. 252. See Jerrardv. Saunden, ante, voL ii. 454, and the refer- 
ences. 

(3) JVetffjium v. Godfrey, 2 Bra C. C. 332. See the notes, anie, vol. L 293; 
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keepers to corporations proceed upon another ground, now sanctioned 
by practice, so that it is impossible to unsettle it. But the principle is 
very singular. It originated with Lord Talbot (1) who reasoned 
thus upon it ; that you cannot have a satisfactory answer from a cor- 
poration ; therefore you make the secretary a party ; and get from 
him the discovery you cannot be sure of having from them ; and it 
is added, that the answer of the secretary may enable you to get 
better information. The first of those principles is extremely ques- 
tionable ; if it were now to be considered for the first time ; and, as 
to the latter, it is very singular to make a person a Defendiint, in 
order to enable yourself to deal better and with more success with 
those, whom you have a right to put upon the record. But this 
practice has so universally obtained without objection, that it must 
be considered established. 

There have been cases of agents to sell, auctioneers, &c. made 
Defendants without objection. Whether that arose originally from 
some interest in them, as holding deposits, that woidd frequently 
entide the Plaintifi* to relief against them, I do not know : but I 
cannot deny, that such persons have been made Defendants, where 
it would be very difficult to say, any relief was to be prayed against 
them at the hearing. But those cases are upon bills for reliet. In 
Plummer v. May (2) the object of the bill seems to have 
been to set aside a will for fraud ; * and one of the sub- [* 290] 
scribing witnesses was made a Defendant. There was a 
charge, that he had an interest ; and from the last passage of the 
judgment you may collect, that it was not a mere charge of interest, 
but of such species of interest, that at the hearing there might have 
been a decree for an account against him. As to that case I only 
say, unless it was upon a bill for relief, I do not know how to un- 
derstand it. 

This is a mere bill for discovery ; stating the interest of Bate in 
the action brought by the Defendant Mary Hughes ; and seeking as 
against him those discoveries, to which I would for the present with- 
out prejudice suppose the Plaintiff entitled as against her, a discov- 
ery to enable him to defeat her action ; and then the question is, 
whether this sort of chaige of interest in this bill, a mere bill for a 
discovery, and an injunction to stay trial till the discovery, makes 
Bate any thing but a witness. It was contended, 1st, that he is a 
mere witness : 2dly, that he may be called at law, so as to make it 
impossible, that he could do any harm or any good, viz. by first stat- 
ing his interest, and so discrediting him before the examination. As 
to that, at the Old Bailey the Judges would not permit that to be 
done, even upon the examination in reply ; holding, that you give 
him credit by calling him ; and they would not permit you to breathe 
a suspicion against him, if you did not like his cross-examination. 
That, I was informed, had been settled upon conference by all the 



(1) /Tucfc y 

(2) 1 Yog. 



V. mal, 3 P. Will. 310. 
42a 
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Judges. I must therefore consider Bate, if he is a witness, as a wit- 
ness having credit given him by those, who call him. 

The question however is, whether he can be examined at Law^for 
the Plaintiff in Equity with the same benefit, that would result from 
a discovery here. If he can, as no relief is to be given, it 
[^ 291] would introduce a new class ^ of cases to permit a bill for 
discovery to be filed against a party so purely a witness. 
It is impossible, that he can be examined at Law against the Plaintiff, 
if the bill is true ; for he may be examined upon the Voir dire ; 
and then his interest will come out It is impossible also for the 
Plaintiff at Law to prevent his being examined for the Defendant ; 
for he may waive the objection of interest: This Defendant there- 
fore may, with some exceptions, be examined at Law by parol as ef- 
fectually as here by writing. The exceptions are these. First, I 
cannot satisfy myself, that a Subpcena duct$ Ucum^ is an operative 
for the production of books, papers, apd writings, as a Subpama upon 
a bill in this Court. Secondly, in such a transaction as this, of con- 
siderable importance, the fact of usury being to be made out by proof 
of the nature and quality of the cloth, showing, that the sale was 
colorable, inspection may be material. But then the point is, whether 
upon the distinctions arising out of such circumstances the rule not 
to make a mere witness a Defendant, especially upon a bill for dis- 
covery, has ever been shaken. I can find no such authority. This 
demurrer therefore must be allowed. I will not say, as it is not ne- 
cessary to determine, whether a bill for relief might not be filcd^ 
upon the ground, that the examination at Law must be of necessity 
defective for bringing forward all, that conscience requires ; and that 
what is withheld is withheld by a person having an interest in. the 
question. But I cannot find an authority, that a person can be made 
a party to a bill for discovery merely, to aid the Plaintiff in Equity as 
Defendant at Law, upon the circumstance, that the production and 
inspection of goods may be better compelled here. 

The Demurrer was allowed. 

1. With respect to the general rules, that a mere witness is not to be made a 
party to a suit, and that a party who answers a bill at all must answer it through- 
out, as well as the exceptions to those rules which justicOj^in particular cases, 
requires, see, ante, the notes to CartwrigH v. HaUUy^ 1 V. 292. fVom the rule, 
that a person who has no interest in the subject of suit, and is a mere witness, 
ought not to be a par^, it foUows, that where a bill makes no peraonal demand, 
but seeks a decree ad rem, the bankruptcy of a defendant will be a good plea, 
although such bankruptcy did not take place till after the bill was filed. WhU- 
worUi y. JknriSj 1 Ves. & Beat 550 ; TStmer y, Bobinsonj 1 Sim. &. Stu. 4. 

2. Though ibe interest of a witness has not been shown on the ootr dtre, if it 
come out at any period of the trial, his evidence will be rejected, unless his cross- 
examination has been pursued after the objection was known. MoorhouBt v. De 
Passou, 19 Yes. 434. See note 3 to White v. Damon, 7 V. 30. 

VOL. VII. 14* 



1802.] FAU(IUIER V. TTMTK. WALLIS «• THOMAS. S9S 

# FAUQUIER V. TYNTE. 

[1802, July 7.] 

Thx Court refused to permit depoeitions in the French language to be delivered 
out for the purpose of being translated (a). 

Though the Court orders an original Will to be delivered oat for a special pur- 
pose, as to the jurisdiction, qwertj [p. 292.] 

A MOTION was made, that the depositions in this clause, taken in 
the French language, might be delivered out to a Notary Public, to 
be appointed by the Court, for the purpose of being translated. 

Mr. Wyatty in support of the motion, urged the necessity of the 
case. The depositions being so voluminous, that the. Notary could 
not attend at the Office without giving up all his other business. 
He admitted, no authority could be found ; but compared it to the 
case, where an order has been made for delivering out an original 
will. 

Lord Chancellor [Elbon]. — ^I cannot order a record out of the 
possession pf the officer of the Court. Though in the case of a 
will I have followed what my predecessors have done, I never could 
answer the question, what I could do to the officer, if he refused to 
obey the order (1). 

As to the only cases in which the Court of Chanceiy permits its own records to 
be delivered out, see, anttj the note to the Arunwmovs atscy 1 V. 152. And, as to 
tiie questionable jurisdiction of the Court of Cinaneerjr to order the original of a 
will to be delivered out by ihe officer of an ecclesiastical Court, see the note to 
Hodtan V. , 6 V. 135. 



WALLIS V. THOMAS. 

[1802, July 7.] 

An omission in a decree, if perfectly of course, supplied on motion. In this in- 
stance the common direction to examine all parties upon Interrogatories being 
omitted, an order was made, on motion, that the Master should be at liberty to 
examine, &c (6). 

- A MOTION was made, that the usual direction for the parties to be 
examined upon interrogatories, as the Master shall think fit, may be 
added to the decree, though passed and entered. No notice had 
been given of this motion. 

ia) 1 Smith, Ch. Pr. (Am. ed.) 377 ; 1 Barbour, Ch. Pr. b. 1, ch. 10, p. 308, 304. 

(1) See anUj Anon. vol. L 152, and the note. Hadton v. , Ford v. ^— y 

vi. 135, 802; fFUlumM v. F^, Amb. 343 ; Lake v.CauMdjSBro.C.C.2d3', 
Mont V. Roodk, 1 Dick. 65; Piarce v. Walkar, 2 Dick. 48& 

(h) 2 Smith, Ch. Pr. (Am. ad.), 15, 16 ; jmif, 298, note (a). 
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Mr. Harty in support of the motion, said it had been done, where 
it was quite of course. ^ 

The Lord Chancellor [Elbon] said, where the amendment is 
that, which would have bi^n put in of course, nothing more than 
what is necessary for the prosecution of the point of the decree and 
quite of course, there was no harm in it. 

Mr. Cox (Amiau Curia) said, it had been done by Lord Alvan- 
ley in Smith v. Drapery and by the present Master of the Rolls in 
another case. 

The Lord Chancellor [Elbon] however said, notice must be 
given; and the motion having stood over for that purpose, his 
Lordship finally made an order, that the Master be at liberty to ex- 
amine the parties upon Interrogatories, instead of varying the de- 
cree (1). 

With respect to the improprietjr, in general cases, of dischirging, ahering, or 
adding to a decretal order, on motion, see, anity note 3 to Habergkm v. Ftficetil, 
1 y. w ; the note to the Jinonymous catty anity 1 V. 93; and note 2to Perry v. 
Phdipsy 1 V. 251. 



PICKARD V. MATTHESON. 
[1802, Nov. 13.] 

Alt omission in a decree, if perfectly of coiuse, supplied on motion; namely, in the 
usual decree upon a creditor's bill against executors the direction for an ac- 
count of the personal estate (a). 

A MOTION was made, that the usual direction to take an account 
of the personal estate may be inserted in the decree. The bill was 
filed by creditors against executors for an account ; and the Defend- 
ants submitted to account in the usual way. The usual decree was 
made at the Rolls for an account of what was due to the Plaintiffs 
and all other creditors, &c. with a direction to compute interest up- 
on such debts as carry interest, &c. ; and it was ordered, that the 
Defendants should transfer to the Accountant General 1000/. Bank 
Annuities admitted to be standing in their names ; and farther di- 
rections were reserved : the decree omitting the direction for an ac- 
count of the personal estate. 

Mr. Harty in support of the motion said, that was a 
[* 294] mere clerical error ; * and the object of the motion was to 
save the expense of a rehearing. 

(1) See the next case, and Eylea v. Wcardy Yow v. Toumskendy 1 Dick. 58, 59; 
poky JWtdbttw y. A^ordy Lane v. Hobbsy vol. xii. 456, 8. 

(a) See 2 Madd. Ch. Pr. (4th Am. ed.) 486-488 ; 2 Smith, Ch. Pr. (Am. ed.) 15, 
16 ; 1 Barbour, Cli. Pr. b. 1, ch. 12, p. 349, 350, 351 ; Jkmlina v. Polky 1 Russ. 
475; Lamenet v. CbtiwU, 4 John. Ch. 546 ; Miirrau v. Biatc^bni, 2 Wend. 221 ; 
Clark V. Holly 7 Paige, 382; Gardnar v. Dewmgy 2 Edw. 131 ; Betitictf v. Win^ 
<er,2John.Ch.205; Perry v. PAe%, anle, 1 V. 251, and note (a). 



1803.] 8CAWKN V. BLUirr. 294 

Lord Chancsllob [Eldon]. — ^This is so purely of course, that 
upon that ground I may interfere. If there was a shadow of doubt, 
you ought to go to the Master of the RoUs who made the decree. 
But it is so very clear, that you may take the order (1). 



Ses the references giyen in the note to the last preceding case. 



SCAWEN V. BLUNT. 

[Rolls.— 1802, Jult 9, 12.] 

A. TENAiTT for life, in case she should so long continue unmarried; in case of her 
marriage to her in fee ; in case of her decease unmarried, to her sister B. in fee. 
A. and B. and the husband of B. joined in a sale by fine. 

The purchase-money was laid out in the funds in the names of trustees without 
any declaration of trust or agreement as to the application: nor was any notice 
of this fund taken in the wiOs of B. and her husband. B. being the survivor, 
made a general disposition of all her personal estate in favor of A. A., though 
still unmarried, held absolutely entitled to the stock (a), [p. 294.] 

Contingent interest devisable, &c., [p. 300.] 

Samuel Powell by his will, dated the 23d of November, 1778, 
devised to his wife Sarah Powell his messuage, farm, and lands, and 
all other his estate, at Lee in Surrey, with the appurtenances ; to 
hold the same to her and her assigns for and during the term of her 
natural life ; and from and immediately after ^ her decease, he gave 
and devised the same premises to his great niece Louisa Scawen for 
and during the term of her natural life, in case she should so long 
continue unmarried : but in case of her marriage, then he gave and 
devised the said messuages, &c. to her, her heirs and assigns for 
ever : but in case of her decease unmarried, then upon her decease 
he gave and devised the same to her sister ]Vf rs. Winifred Blunt, her 
heirs and assigns for ever. 

The testator died soon after the execution of his will. Sarah 
Powell took possession ; and continued in possession ; till 
*her death; then Louisa Scawen took possession. In [*295] 
1788 Louisa Scawen and Winifred Blunt came to an 
agreement to sell the estate ; and accordingly by indentures of lease 
and release, dated the 1st of June, 1788, and a fine, Louisa Scawen, 
and Samuel Blunt, the husband of Winifred Blunt, and Winifred 
Blunt, conveyed the estate, and their several rights and interests 
therein, to John Arnold for the sum of 2100/. There was no cov- 
enant in the indentures respecting the application of the purchase- 
money, or any deed of trust made in relation to it, or any notice 
taken, or claim set up by Blunt or his wife. 

1) See the preceding case, and the references. 
Bee jNMi, 900, notes. 
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Samuel Blunt died on the let of January, 1800, having by his 
will given to his wife Winifred 1000/. ; and appointed Henry Blunt 
and Winifred Blunt his executor and executrix ; but did not take 
notice of the Bank Annuities. Henry Blunt alone proved the will. 
Winifred Blunt claimed her legacy of 10002. She never did any 
act with respect to the Bank Annuities : but she died on the 2d of 
February, 1800; having by her will, dated the 31st of January, 
1800, bequeathed to Miss Scawen all her personal estate, money, 
and effects, of all kinds whatsoever, of which she should die pos- 
sessed, and all money due to her, or, that should become due ; and 
she appointed Henry Blunt her executor. 

The bill was filed by Louisa Scawen, who was still unmarried, 
against Henry Blunt and the representative of the surviving trustee ; 
stating these circumstances ; and that upon the execution of the 
deeds Arnold paid the purchase-money 2100Z. to Louisa Scawen ; 
who immediately placed it in the hands of Martin York and Wil- 
liam Birch, the trustees and agents for the management of her af- 
fairs ; who shortly after repaid 1002., part thereof, to Louisa 
[* 296] Scawen ; and invested the remainder in the * purchase of 
26492. 3 per cent. Consolidated Bank Annuities in their 
names; and paid the dividends to the Plaintiff until the death 
of the survivor of them. The bill prayed, that the Plaintiff 
may be declared absolutely entitled to the Bank Annuities and a 
transfer. 

The Defendant Blunt by his answer stated, that he did not know, 
whether the money was paid to or by the Plaintiff in the presence 
of Samuel Blunt and his wife, or either of them. He admitted, 
that Samuel Blunt did no act in respect of the premises or the 
consideration for the sale or the annuities, other than as above men- 
tioned at the time of the sale ; and he submitted, whether under 
the circumstances the interest in the annuities in the event of the 
Plaintiff's death, unmarried, passed under the will of Samuel Blunt, 
or under that of Winifred Blunt. 

Mr. Richards and Mr. Heald, for the Plaintiff.— The Plaintiff 
claims this fund, even if she should not marry, either as having be- 
come her property by the acts of Mr. and Mrs. Blunt, or under the 
will of Mrs. Blunt, having survived her husband ; who never re- 
duced it into possession. These parties, aware of their rights, con- 
curred in a sale ; and permitted the purchase-money to be paid to 
this Plaintiff solely. They do not call for any declaration of trust. 
The circumstance, that Mr. Blunt allowed the money to be laid out 
in stock by the agents of the Plaintiff, without any interference by 
him, is inconsistent with an intention of reserving any right to him- 
self. That is evidence of his allowing the Plaintiff to keep it as 
her own ; and no person claiming under him can contradict that. 
His conduct precludes his i^presentative from claiming this money. 
There is a material distinction between the cases of the husband 
receiving the money, and his permitting it to be paid to trus- 
tees. In the latter case he could not get it without making a 
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provision, for bis wife. But in this instance there was no title 
to receive it It was incumbent upon him then to obtain a 
declaration of trust, particularly upon property, that was subject 
to contingency. It is £ur to presume, that he meant to abandon 
his rights. 

Upon the other point, this personal fund, as it turned out to be, 
survived to Mrs. Blunt; having never been reduced into possession 
by her husband. The only difficulty arises from the nature of the 
subject, of which this fund is the produce, real estate, under these 
limitations. The husbcmd could not have done any act to affect it 
after his death. It changed its nature ; and became money due in 
respect of the estate of tlie wife. Then it is due to the husband 
as a chos^ in action^ belonging to him in right of his wife ; and 
then the rule of law applies. The effect is leaving the property 
still as if it had been originally money. The interest of the wife is 
not gone by the fine levied, without a declaration to that effect ; as 
in the case, where a woman levied a fine for the purpose of grant- 
ing a building lease ; and the houses were burnt down. The hus- 
band may join his wife in an action ; and if he does, and dies be- 
fore execution,' the wife alone may sue out a iSbire Facias. 

Mr. Kenricki fof the Defendant. — ^The only decree, that can be 
made at present, is for a transfer of the fund, with liberty to apply 
either upon the death or marriage of the Plaintiff. Whether this 
property passed under the will of Samuel Blunt, or that of his wife, 
as there is no admission of assets of either, no other decree can be 
made, till some account is taken, to ascertain, whether this money is 
wanted to pay debts. As to the abandonment su^ested, the trustees 
were conusant of the rights of all the parties ; and were friends of 
the £BuniIy ; which is evidence, that there was no inten- 
tion of abandonment. * As to the claim under Mrs. Blunt, [ ^98] 
as the survivor, this is no chose in action. After the fine 
levied all the interest passed out of Mr. and Mrs. Blunt There was 
a new consideration ; and an implied promise arose to pay to the per- 
son, who in the course of events should be entitled. That implied 
promise could not arise to the married woman : Abbot v. Blofield (1), 
Most V. Bowler (2), Doe v. Polgrean (3). Where a new consid- 
eration arises by law in respect of any property or earnings of the 
wife, it arises solely to the husband ; an action for such money must 
be in the name of the husbcmd alone ; and if the wife is joined, it 
is a misjoinder; if the consideration is not wholly the wife's: 
Brashford v. Smith (4)y Fountain v. Smith (5), Hohnes v. Wood{e). 

In this case the husband had a contingent interest in the es- 
tate ; with which he parted ; as his wife parted with the fee. He 

(1) Cro. Jam. 644. 

(2) 1 Hen. Black. 108. 

(3) 1 Hen. Black. 535. 

(4) Cro. Jam. 77. 
(5 2 Sid. 128. 

6) Cited 2 Wib. 424. 
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might have brought an action solely in his own name for the consid- 
eration ; which arose solely to the husband ; and the wife had noth- 
ing to do with it. The wife parts with the land by fine ; the only 
act, by which she could part with it; and the consideration in 
law belongs and arises to the husband. If, when privately examined, 
she does not stipulate, as she might, that the consideration should 
arise to her, it arises in law to her husband. If it stands as at Law, 
and there are no circumstances to distinguish it, it survives to the 
husband, and not to the wife. The Anonymous Case cited (^1) in 
LUnaston v. Lloyd (2) is exactly this case ; that, where the hus- 
band and wife sell lands of the wife, and with the money purchase 
other lands, that is a jointure within the Statute, 1 1 Hen. VII. ; the 
money being a chattel vested in the husband ; of which 
[ ^"299] he might dispose, as he pleased. *This fund therefore be- 
longs to the executor of the husband, and did not pass by 
the will of Mrs. Blunt. 

Mr. Richards, in reply. — ^The case last cited does not apply. If 
the money had been paid to the husband, it would have been chat- 
tels belonging to him in his own right. But he never actually or by 
implication received ; unless payment to the Plaintiff can be consid- 
ered payment to him, as payment to his agent would have been ; 
a payment to his use. This case is new in the circumstances ; the 
money being the property of the wife ; and changing its quality by 
the act of the husbcmd it still is money arising from her estate ; the 
property of the wife not reduced into possession, unless payment to 
the Plaintiff can be considered as payment to the husband ; as it 
cannot ; for to a certain extent she has beyond all doubt a right to 
receive it. It was paid to her ^agents by the purchaser, subject to 
the trusts belonging to it. The husband could not have brought an 
action. It was liable to her action only. He had some interest, 
but very remote ; which could not at all affect the right of the wife. 

Jidy 12. The Master of the Rolls. [Sir William Grant]. — ^If 
it was necessary to decide this cause upon the question as to an im- 
plied gift or abandonment by Mr Blunt of whatever interest he might 
have had, some inquiry would be necessary as to the circumstances 
of the transaction. But it is not necessary for the Plaintiff to resort 
to that ground of claim. All the parties interested in the estate 
concurred in a sale ; but without any declaration or agreement as to 
the manner, in which the produce should be divided, employed, or 
secured. The consequence is, there resulted to all Ahe same inter- 
est in the produce of the real estate, that they had in the 
[• 300] real estate * itself. The Plaintiff, if she had married, 
would have been entitled to the whole ; because in that 
event she would have had the fee simple of the estate. If she did 
not marry, she would be entitled to the interest for her life; and 
^ -■ . — . --■,--. ■ - ^.-^ 

(1) Palmer, 217. 
(d) Palmer, 2ia 
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upon her death without being married it would go to her sister Mrs. 
Blunt. AD they have done is to convert the land into money ; 
leaving untouched the disposition by the will ; to which we must 
still resort to ascertain the interests of the parties. This brings it 
to the same point, as if he had originally given money in the same 
manner as he has given the land. Except by some special agree- 
ment no one could claim one shilling ; for the only present right is 
that of the Plaintiff; and that only to the interest, not to any part 
of the money itself. Mr. Blunt could not have said, part of the 
money belonged to his wife, and consequently to him in her right. 
If there was any part of the price, which she could immediately 
have claimed, it would have immediately become his, and would 
have vested in him ; and whatever became of it, he might have 
claimed it, and have followed it as his own. But the utmost he or 
any of the parties could insist upon against each other was, that it 
should be laid out upon the trusts of the will. Now, being paid to 
trustees without any declaration or agreement, the implied or result- 
ing trusts must be those of the will. Then it is in nature of a 
chose in action. The husband has done nothing to reduce it into 
possession. Therefore it survived to the wife (a) ; and though a 
contingent interest, it was devisable, &c. and passed by the will 
(1) (&). The Plaintiff therefore unites in herself every possible 
right to the money : but a transfer cannot be directed till some in- 
quiry as to the debts, funeral expenses, &c. of Mrs. Blunt. Direct 
that inquiry ; and reserve farther directions (2). 

1. The interest in stock in the government funds is a mere right: when such 
an interest belongs to a married woman, and her husband does not reduce it into 
his own possession, at his death it will survive to the wife: see, ante^ note 3 to 
JGrty V. Potter^ 4 V. 748. For the husband has only a temporary right to any 
cho8€M en adion belonging to his wife ; such property may be so circumstanced ss 
that the husband may make it his own, by reducing it into possession in his own 
life-time ; or that he may release it, and {hereby prevent his wife's claims by sur- 
vivorship: but property of this kind may be so circumstanced (as it was in the 
principal case) tnat the husband could not, if he were so disposed, either release it 
or reduce it into his own possession; and, whenever the husband had it not in his 
power to alter the property in his life-time, or omitted to do so although he had 
the power, such choset en adion will survive to the wife and her representatives : 

(a) As to wife's right by survivorship to stock not reduced into possession by 
her husband. Ryhnid v. Smiihj 1 Mylne &. Cr. 53; SnowhUl v. SnowkUl, 1 
Green, Ch. 30; Clancy, Rights of Women, (Am. ed.), 134, 135; 1 Williams, 
Executors, (2d Am. ed.), 609, 610. 

As to her right by survivorship to a legacy or distributive share in an estate, 
see BUnuU v. BesUtmd^ anttj 5 V. 515, and notes to that case. 

(1) wfiUe, Perry v. Phdips, vol. L 251. 

(h) 1 Williams, Executors, (2d Am. ed.), 636. Legacies may be vested and of 
course transmissible, though contingent Calthvell v. Kinkead^ 1 B. Monroe, 231 ; 
Lider v. BradUy, 1 Hare, 10 ; Banwa v. Men, 1 Bro. C. C. (Am. ed. 1844), 181, 
182, and notes. See Rofe v. Sbtrer^y, Taml. 376; CudtooHh v. HaU, 3 Desaus. 
256; (yDriskoU v. Koger, 2 Desaus. 295; Dawson v. KUld, 1 Bro. C. C. (Am. 
ed. 18441 123, dote (a) ; aapp v. Slaughton^ 10 Pick. 463 ; Ihrton v. Dodgty 23 
Pick. 287. 

(2) Blouni V. BedUmd, ante, vol. v. 515. 
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BurneU v. Kinadon^ 3 Freem. 340, 3Dd edit ; in the notei to which ewe other 
authorities are citedL See, also, the late case of Purdew v. Jaeksofij 1 Russ. 25. 
2. As to the General role, that interests in contingency are devisable, see note 
4 to Perry v. Phdips, 1 V. 251. 



[♦301] DAY, Ec parte. 

[1802, JuLT 12, 13.] 

Boiip upon a loan of stock, to secure a re-transfer and the dividends in the mean 

tim^. 
The obligor becoming a bankrupt after the day mentioned in the condition, proof 

was admitted for tiie amount of the dividends due before the bankruptcy, and 

the value of the stock at the date of the Commission, by analogy to the case oi 

annuities, [p. 301.] 
Arrears of annuity or any other debt insurable, [p. 302.] 

Joseph Day lent and transferred to John Elvy the sum of 500/. 
5 per cent. Navy Annuities ; and Elvy, in order to secure the re- 
placing and re-transfer of the said annuities to Day by a bond, dated 
the 19th of April, 1798, became bound to Day in 1000/. conditioned, 
that if Elvy, his executors, &c. should on or before the 25th of 
March next, transfer to Day, his executors, &c. 500/. 5 per cent. 
Navy Annuities, and likewise should answer, pay, and make good, 
to Day, his executors, &c. all dividends, interest, and produce, 
which in the mean time should or might be paid, made, or received, 
on account of the sum so lent by Day ; or which he, his executors, 
&c.'could have received, or would have been entitled to, in case 
the stock had remained as his property, the obligation should be 
void. 

The stock was not replaced in the life of Day, nor since his 
death. Elvy became a bankrupt. The executors of Day attempted 
to prove as a debt under the commission so much as was equivalent 
to, and would have replaced, said 500/. Navy Annuities at the date 
of the commission, together with so much as was due for dividends 
accrued thereon : but the assignees objecting to their proving any 
larger sum than was equivalent to the Navy Annuities on the day 
mentioned in the condition of the bond, the Commissioners only 
permitted a claim to be entered ; upon which the petition was pre- 
sented ; praying, that the petitioners may be admitted to prove such 
sum as will be equivalent to the said 500/. Navy Annuities at the 
date of the commission, together, with such sum as may remain 
due to the estate of Day for the dividends, which had accrued 
thereon. 

Mr. RomiUy, in support of the Petition — Mr. Cox, for the 
Assignees. 

[* 302] July l^th. * The Lord Chancellor [Eldon]. — I have 
been furnished with a case before the Lords Commissioners 
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Ashhurst and Wilson in 1792, Ev parte Leach ; in which the order 
was to prove the value of the stock at the date of the order. That 
cannot be right ; for that makes it depend upon the time, at which 
the party chooses to apply. The date of the day, on which the 
bond becomes forfeited, is<not right ; for then the value of the stock 
at that time must be estimated ; and I do not see, how proof can be 
admitted for the dividends in the intermediate time ; for it must be 
a debt carrying or not carrying interest ; it cannot be a debt carry- 
ing dividend. The proof as to annuities secured by bond (1) affords 
the same principle. If there is a breach of the condition, and you 
tal^e the value at that time, you cannot give proof of the arrears of the 
annuity as such : but there also it must be a debt carrying or not carry- 
ing interest at that day. If the time, at which the party chooses to 
apply, is taken, suppose, he does not apply, till dividends subsequent 
to the bankruptcy become payable, they could not be proved : for 
this reason ; that the debt must be due .at the time the Commission 
issues. This distinction wa3 acknowledged in the older law as to 
annuities ; for formerly a man might insure the growing payments 
of an annuity, but not the arrears ; which were a debt : the former 
being subject to this contingency ; that if the life failed, the annuity 
would be gone ; to which the arrears, that had become a debt, were 
not liable. But since Edie v. Anderson, before Lord Kenyon, you 
may insure arrears of annuity or any other debt (2). Suppose an 
annuity, upon which there were no arrears : the annuity must be 
valued at the time of the Commission. It will be said, that is for 
the benefit of the annuitant, if the annuity is for life ; and that is 
true in general; though the state of health may make a great 
difference. 

*Upon the whole the best rule will be to permit the [*303] 
proof for such dividends as became due before the bank- 
ruptcy, as a debt, and the value of the stock at the day the Commis- 
sion issued. This is liable to some objection, I admit ; but in a less 
degree than any other rule ; and it is more analogous to what the 
Court would have done before any statute respecting bonds with 
penalties at law. In those cases the party would have been relieved 
against the penalty by making good the condition : viz. by paying 
past dividends and replacing the stock. A Commission of bank- 
ruptcy is to some intents an execution. The penalty therefore is 
due at the time of the Commission ; and against that there would 
be relief by replacing the stock, and repaying the former dividends. 
Without interfering with proceedings in the Court of King's Bench 
this rule must prevail in bankruptcy, to preserve the analogy to an- 
nuities (3). 

1. With respect to the admission of annuity creditors to prove under a com- 
mission of banh-upt, taken out against the grantor of the annuities, see, anU^ the 

(1) By Stat 6 Geo. IV. c. 16, s. 54, the value of anv annuity may be proved. 
See, as to the principle of valuation, Ex parte WhsiUkutd, poky voL xix. 557 ; 1 
Men ]0, 137; 2 Rose, 258. 

(2y Equitable interest insunble, poit, vol. zviL 253. 

(3) Pody Ex parte Kmg, Ex parte Mare, vol. viiL 334, 5 ; Ex parte Coming, 
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grounds must depend on the special circumstances which may be appazent from 
Sie nature of the case itself, or be disclosed upon affidavit: Men v. Chancev^ 2 
S^wn, 273. But an .affidavit that the par^ applying cannot safely go to thai at 
law, or meet a question in equity, without such a conmiission, will not be a suffi- 
cient reason for granting it ; for this allention would not show that a defence 
could be obtained, or was even expected, from any disclosure which an examina- 
tion under such commission was likely to produce. The affidavit should go on 
to specify reasonable grounds for the application ; and, it seems, the affidavit will 
be defective unless it states the defendant's belief that the commission, if granted, 
will produce material evidence : Jtuup v. Dtmori, Barnard, 193 ; Moody v. Steele^ 
2 Anstr. 38a See, also, Rex v. Lt CkevaUar I^Eon, 8 Burr. 1515. Possibly, 
however, the materiality of the evidence, to obtain which a commission is sought, 
would be taken for^granted when the opposite party has not denied it : CahiU v. 
Shepkardy 12 Yes. 3&. A distinction appears to have been intimated between 
pointing out iht aourcea whence a party expects to derive information which he 
lias shown to be material, and a specification of the namu of those who will be 
able to ffive such evidence : Brown v. Mtamofy 4 DowL & RyL 832L And the 
Court of King's Bench have declared, that it is not usual, and certainly not 
requisite, to namt the witnesses whom the party applying deems necessary, and 
proposes to examine: Buckingham v. BankeSf 4 Dowl. & Ryl. 832: though that 
appears to have been formerly required by the Court of Chancery : AnmppnouB 
cattj 1 £q. Ca. Ab. 15. And it is bv no means settled that it would now be dis- 
pensed with, notwithstanding the admitted force of the objections to insisting on 
such a condition: Mmdixabd v. Madkado^ 2 Sim. & Stu. 487. Jeffries, C. deci- 
ded, that an affidavit in support of an application for a commission to examine 
witnesses beyond sea, should mention the point to which they can materially de- 
pose: Anonymoua cose, 1 Vem. 334. And in Moody v. SUde^ 2 Anstr. 386, it 
was said, the affidavit should show in what manner the testimony sought is mate- 
rial: but, mentioning the point to be examined to, generally, and even showing 
in what manner the evidence is material, are conditions very distinguishable from 
one that requires the affidavit to contain a statement of the evidence expected ; if 
that is to be understood as tying the witnesses down to the matter stated, though 
more might be within their knowledge than the party applying for the commission 
was aware of, and thus, perhaps, shutting out tne evidence most material to jus^ 
tice : (Hdham v. CorkUntj 4 Brown, 89. The case just cited, therefore, does not 
appear to be altogether irreconcilable, as to the arnmtnt upon which it pro- 
ceeded, with MeTMoabd v. MaehadOf 2 Sim. & Stu. 484, where it was determined, 
that an affidavit in support of a motion for commission to examine a witness 
abroad, should name tne points to which it is proposed to examine him; the 
reported terms of the two decisions certainly cannot be reconciled, and, of course, 
the latest must guide the practice. Authority apart, there seems, indeed, abun- 
dant reason why the Court should be informed to what points the proposed exam- 
ination IB expected to be materia], in order to determine whether any reasonable 
grounds are laid for the application. But it is by no means a necessary conse- 
quence that, because an affidavit must show a sufficient reason for the interfer- 
ence of the Court, therefore, when a commissioii is granted, the examination of 
the witnesses shall be confined to the points stated in the affidavit 

2. When an injunction bill prays a commission to examine witness resident out 
of the jurisdiction, it is not the practice of the Court of Chancery (unless there 
are special circumstances in the case) to order the party to pay into court any 
money which may be the subject of litigation : Cock v. Uontnxm^ 3 Ves. &. Bea. 
76. In this respect, the practice of the Court of Exchequer is different: Ebden 
V. Prince^ 8 Price, 292 ; as it also is in not granting a commission, where the 
plaintiff seeks any equitable relief, until the answer of the defendant comes in: 
JVb62e V. Gadandy Coop. 224 ; S. C. 19 Ves. 37& Though, where no injunction 
is prayed, and the suit ia for a discovery and commission merely (the plaintiff in 
equity being also plaintiff at law,) a commission will be granted by the Court of 
Elxchequer to examine witnesses abroad before answer: Ibbetson v. Richardsony 1 
JiTClel. 582. But, in cases where any equitable relief is sought, the Court of Ex- 
chequer is not in the habit of issuing a commission before issue joined ; whilst 
the Court of Chancery says, if the defendant in equi^ be in contempt, fato default 
shall not deprive the plaint^ of a commission: (Kttig v. .^en, 4 Mad. 247 ;) or 
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if the defendant, though not in contempt, has obtained the usual orders for time, 
the plaintiff shall not, by that indulgence, be prevented from examining witnesses 
abroad : (Cheminani v,Dela Cbur, 1 Mad. 211) ; but, as soon as the regular time 
for putting in an answer has expired, a commission may be applied for: Bitwden 
V. Hodge^ 2 Swanst 263 ; and see, poit, the note to Pcimer v. Lord .^iea&ury, 15 
Ves. ]76. 

3. Courts of Equity are not, in general, disposed to lend their assistance to col- 
lect evidence for some future cause : Finch v. Finch, 2 Yes. Sen. 494. Bills to 
perpetuate testimony are not ordinarily entertained for the purpose of being used 
on a future occasion, unless where it seems absolutely necessary, to prevent a 
failure of justice, the subject not admitting immediate investigation: Dew v. 
Clarke^ 1 Sim. &> Stu. 114. And a bill for a commission to examine witnesses 
abroad, in aid of a trial at law, where a present action is^ostainable, may be 
demurred to if it do not aver that an action is pending: Jht^H v. Angell^ 1 avau 
& Stu. 89, 91 ; though, of course, where a plaintiff appears to have a right, and 
alleges an intention to bring an action as soon as he obtains the discovery neces- 
sary to maintain it with effect, there can be no reason for refusing him the 
requisite previous discovery : Mmfor qf London v. Ltmfj 8 Ves. 404. This was 
the ground of the decision in Moodaly v. Morion^ 2 Dick. 652; & C. 1 Brown, 

4. Where a plaintiff in equity has filed a bill for a discovery, and also for a 
commission to examine witnesses abroad, in aid of a defence at law to an action 
for a libel, it does not necessarily follow that, because the defendant in equity 
cannot be compelled to give a discovery, tiberefore a commission cannot be 
granted : Thorpe v. Afaeoitfey, 5 Mad. 230. For a man ma;^ bring a bill to per- 
petuate testimony, in many cases where he cannot bring a bill for relief: Earl of 
Suffolk V. Greeny 1 Atk. 450; and a defendant who, on the record, has demurred 
to relief only, cannot, if that demurrer be over-ruled, put in a demurrer ore tenus 
to discovery, which he has not beibre made the suDject of demurrer: PiUs v. 
Shorty 17 Yes. 216 : see, anUy the note to Benison v. ^hUtfy 2 Yes. 454. But a 
demurrer will be allowed to a bill for a discovery, and commissions to examine 
witnesses, in aid of the defence of two separate actions, for two separate libels ; 
because the depositions taken under the commissions must be published and used 
at the trial of tnat one of the two actions which first takes place ; and the prema- 
ture publication of this testimony would be manifestly dangerous to truth and 
justice upon the trial of the second action : ShaduU v. JndcauUyy 2 Sim. & Stu. 36 ; 
Dew V. Clarke, 1 Sim. & Stu. 115. 
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HANSON V. GARDINER. 
[1802, July 15.] 

Injuhction obtamed on affidavits against cuttin^^and pasturing cattle, in a wood ; 
the Plaintiff praying the injunction as tenant in fee, or as lorn of the manor in- 
closing under the statute : the Defendants denying the former title ; and as to 
the latter claiming common of pasture and estovers ; and stating, that after the 
inclosure sufficient common of pasture would not be left; the f jaintiff having 
before the bill filed been nonsuited in an action of trespass ; and entered into 
an agreement wA s5me of the tenants. The injunction' dissolved upon the an- 
swer. Whether the original and new affidavits could be read in such a case, 
qwere (a). 

Lessee committed waste by oi>ening a mine ; and continued the work into other 
land of the lessor, not comprised in his lease. Injunction as to both (h\[^ S08.] 

Injunction in the case of trespass to prevent irreparable mischief (c), [p. oOa] 

(a) It is said that no affidavits can be read for the purpose of corUradieUng the 
answer. 1 Barbour, Ch. Pr. b. 3, ch. 5, p. 64^ See farther, ib., p. 641 ; haae v. 
Humpagt, 3 Bro. C. C. (Am. ed. 1844), 463-465, and notes ; Eden on Injunct (2d 
Am. ed.), 136 ; Eas&nam v. Kbrk^ 1 John. Ch. 444. 

Where the answer denies the facts on which the complainants equi^ rests, 
the injunction will be dissolved. RM v. Gijbrdy 1 Hopk. 416 ; Gibson v. TiUonj 
1 Bland. 355. 

Not, however, unless the denial is positive. 1 Barbour, Ch. Pr. b. 3, ch. 5, 
p. 640, 641 ; H^ard v. Van Bokkdin, 1 Paige, 100 ; Wakman v. GiUespy, 5 Paige, 
112; Roberls y.Jhidenon,2 John. Ch. 204; HoUisUr v. BarkUy, 9 N. Harop. m 

The above rule as to dissolving the injunction on the coming in of the answer 
is not inflexible. The granting and continuing of injunctions rest very much on 
the sound discretion of the G>urt, to be governed bv the nature of the case. 
Moort V. HyUonf Dev. Eq. 429 ; Bank qfJi&nroe v. Sthermcrkom, 1 Clarke, 303 ; 
Tong V. OTtoer, 1 Bland, 199; ffiUiams v. HaU, ib., 195; HoUtsUr v. BarkUy, 
vbi supra. 

The policy of preventing irreparable mischief has introduced an exception to 
the rule respecting reading affidavits in opposition to the answer, in cases of 
waste, or of mischief analogous to waste, but this exception doe^ not extend to 
ouestions of title. 1 Smith, Ch. Pr. (Am. ed.), 596 ; Monheli v. JwwSy 19 Yes. 
350; Ptaeock v. Ptoicoek, 16 Yes. 49; EaaOmm v. Kirk, 1 John. Ch. 444; SMOi- 
mart v. Bowts, 2 Bro. C. C. (Am. ed. 1844), 89, 90, and notes. 

But it is now quite settled and has long been settled, that affidavits may be read 
against the answer in cases of waste. BMnsim v. Lord Byron, 1 Bro. C. C. 
(Am. ed. 1844), 589, note (3). See also Isaac v. Htunpagt^ anU, 1 Y. 427, and 
note(a). 

lb) Eden on Injunct (2d Am. ed.) 231, 232, 233. In Mtchdl v. Dors, anU^ 
6 Yes. 147, Lord Eldon jmnted a writ of injunction against a trespasser, on the 
authority of this case before Lord Thurlow. But in SmUh v. CoUyer, 8 Yes. 89, 
Lord Eldon refused an injunction where the title was disputed. In this last case 
Lord Eldon savs, ^ there is no instance of an injunction in trespass, till the case 
before Lord Thurlow upon a mine, which, though a trespass, was very near waste. 
In that case there was no dispute whatever about the right" See edso Norway v. 
Bovot, 19 Yes. 146; Maqmn v. Fisk, 5 Metcalf, 148, 149; Livingshn v. lAv- 
ingslon, 6 John. Ch. 500, 501. 

(c) Eden on Injunct (2d Am. ed.), 229, 232, 233 ; Ingraham v. Dunndl, 5 Met- 
calf, 124, 125 ; jmaauin v. Fish, 5 Metcalf, 148, 149. 

An injunction will not be allowed in order to prevent the repetition of a trespass 
in entering and cutting down timber, on land of which the plamtiff is In possession 
as owner, where the plaintiff has an adequate remedy at law ; though it seems an 
injunction may be granted in a case of trespass, under very special circum- 
stances. SUaiens v. Beddnan, 1 John. Ch. 318. 

As where the trespass has grown into a nuisance, or where the principle of 
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Injunction in tlie case of trespass to prevent the multiplicity of suits {a}, [p. 810.] 

The Attorney General^ [Hon. Spencer Perceval]^ and Sir Thomas 
Turton, for the Plaintiff, showed cause against dissolving the injunc- 
tion upon the answer put in. The prayer of the bill was for an in* 
junction against cutting down timber or wood in a wood or coppice, 
consisting of above 130 acres, within the manor of Bromley, and 
depasturing cattle therein. The injunction was granted by the 
Master of the Rolls upon affidavits. The Plaintiff represented him- 
self as seised in fee of this wood and coppice ; which were formerly 
inclosed ; but that some time ago the inclosure was thrown down ; 
and considerable damage done to him by the cattle of the common- 
ers trespassing thereon. The Defendants contended, that the Plain- 
tiff was not seised in fee. The Plaintiff farther insisted upon his 
right as Lord of the Manor under the Statute of Merton (1). The 
Defendants stated, that there are large patches of pasture within the 
wood ; upon which they claimed as commoners a right of pasture ; 
and that after this inclosure there would not be sufficient common 
of pasture. They also claimed common of estovers ; and denied 
that the wood and coppice were ever inclosed. They stat- 
ed various encroachments by * the Plaiitfiff ; that for some [* 306] 
time they acquiesced : but finding his encroachments in- 
crease, they at length resisted ; which produced an action of tres- 
pass by the Plaintiff; which was tried at the Summer Assizes 1801 ; 
and the Plaintiff was nonsuited. He afterwards, having permitted 
the enjoyment for some time, gave notice that he would inclose under 
the Statute (2) of George II. The inclosure was ordered at the 
Sessions under an agreement with some of the commoners : but the 
Defendants appealed ; and that order was quashed. 

The Attorney General^ [Hon. 5. Percevdl]^ and Sir Thomas Tur- 
ton pressed to have the injunction continued to the hearing, and 
to have two issues directed ; first, to try the right of the Defendants, 
as commoners; and secondly, whether, supposing the wood in- 
irreparable mischief or of multiplicity of suits among numerous claimants, is 
applicable. Jb. ; ,^dung v. Seekanrn^ 9 Gill & John. 468. See also upon this 
subject, Robinson* \. Lord Byron^ 1 Bro. C. C. (Am. ed. 1844), 588, 589, notes (a) 
and (6), and cases cited; J^ew York Printing Co, v. FUchy 1 Paige, 97; Hart v.» 
Mayor Sft, of ^IbanUf 3 Paige, 313; Limngslon v. Uvingstonf 6 John. Ch. 497; 
Jerome v. Ross^ 7 John. Ch. 315 ; DuvaU v. fTaiers, 1 Bland, 576. 

The practice of issuing injunctions in cases of trespass, on the principle of irre- 
parable mischief, has now become extremely common. See Courihorpe v. Map- 
pltsden, 10 Ves. 290; Croeldordv.Mtamder, 15 Ves. 138; Earl Coicper v. Baker^ 
17 Ves. 128; Grey v. Duke of JSTorihumberland, ib., 281 ; De Satis v. Crossan^ 
1 Ba. &. Be. 188; mUetharch v. Holworihy, 19 Ves. 213; Mrwmf v. Rowe^ ib., 
144, and the cases cited above. 

But the powers of the Supreme Court of Massachusetts, to hear and determine 
in equity all suits and matters concei'ning waste, where there is not an adequate 
remedy at law, extend to cases of technicu waste only, and not to those trespasses 
which Courts, that have full chancery powers, restrain by injunction. Maquin v. 
Fishy 5 Metcalf, 140. 

(a) See note (c) above. 

" Stat 20 Hen. III. c. 4. 
Stat 29 Geo. II. c. 36. 



(1) 
(8) 
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closed, there would be sufficient common left for the tenants. 
They insisted, that the principle of the bill was not new : Arthing- 
ton V. Fawkes (l). WeeJces v. Slake (2). Shakspear v. Peppin (3). 
In the last of tnose cases Lord Kenyon read a manuscript note of 
Lord Chief Justice Willes ; laying down the broad proposition, 
that a man may inclose against common of pasture notwithstanding 
common of estovers. 

They also insisted, that they were entitled to maintain the injunc- 
tion, not only by the affidavits originally filed, but also by fresh affi- 
davits ; citing Robinson v. Lord Byron (4), Laac v. Humpage (5), 
and Gibbs v. Cole (6). 

Mr. Mansfield and Mr. Pemberton, for the Defendants. — ^This bill 
is new. Such an injunction has not been granted in 
[♦307] * modern times. The cases in Vernon, as there stated, 
are extravagant ; that the lord making a new inclosure, 
and at once shutting out the commoners, shall have an injunction 
immediately, before the right is established at law. There must 
have been some ground ; &s multiplicity cf suits, &c. The statute 
of Merton and the statute 29th Geo. II. both relate only to common 
of pasture. In Robinson v. Lord Byron either the Court was to 
interpose, or the mills were to be drowned : but except in cases of 
such extreme necessity affidavits are not to be admitted. So, in 
Strathmore v. Bowes (7) they were offered to show the nature and 
extent of the waste threatened. But affidavits cannot be read in 
such a case as this, to support the injunction against the answer. 
The case of Isaac v. Humpage stands upon a peculiar ground ; 
though certainly that was a very gross case. 

Lord Chancellor [Eldon]. — ^This bill for an injunction is not 
like a bill between lor^ and tenant, praying the establishment of 
rights, and an injunction till, or at, the hearing, as auxiliary to the 
rights : this bill not stating the relation between the Plaintiff and the 
tenants ; but simply praying an injunction. The law as to injunctions 
has changed very much ; and lately they have been granted much 
more liberally than formerly they were. Formerly, when legal rights 
were set up to the extent, in which they are set up in this ckse, the 
Court were very tender in granting injunctions (8)'. I remember, 
when in a case of trespass, unless it grew to a nuisance, an injunc- 
tion would have been refused :. and even in the case of waste, if by 
temporary acts, froni time to time merely, the subject of 
[* 308J an action, and not bringing along with it irreparable *mis- 

2 Vern. 35a 

2Vem.301. 
3) 6 Term Rep. B. R. 741. 
4 1 Bro. C. C. 58a 
5) 3 Bro. C. C. 463, ante, vol. i. 427. 
|6 3P.Wm.254. See Mr. Cox»s note. 
7) 2 Bro. C. C. 88 ; Mr. Cox'a note, 3 P. WUl. 255. 
[8) See ante^ PHistocrth v. Hopton, Davits v. Leo, vol. vi. 51, 784, and the note, 
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chief (1), Lord Hardwicke thought, it was granted only as fol- 
lowing the relief. Lord Thurlow had great difficulty as to tres- 
pass. I have a note of a remarkable case, in wnich the name 
of one of the parties was Flamang. There was a demise of close 
A. to a tenant for life ; the lessor being landlord of an adjoining 
close B. The tenant dug a mine in the former close. That was 
waste from the privity. But when we asked an injunction against 
bis digging in the other close, though a continuation of the working 
in the former close, Lord Thurlow hesitated much ; but did at last 
grant the injunction : first from the irreparable ruin of the property, 
as a mine ; secondly, as it was a species of trade ; and thirdly, upon 
the principle of this Court enjoining in matter of trespass, where 
irreparable damage is the consequence (2). 

This led to Robinson v. Lord Byron and the other cases ; in 
which also this principle operated ; that unless there was some ju- 
risdiction to prevent it, there would be a great failure of justice in 
the country. The ground of that case was irreparable mischief J 
and irreparable inischief, that would have been done, before there 
could have been any trial at law as to the right claimed to let off 
the water. Isaac V. Humpage is a case upon its own particular cir- 
cumstances (3) ; certainly not standing upon the notion of irrepar- 
able waste. Mr. Justice BuUer put it upon fraud. It does not ap- 
pear exactly, how he applied that to the case : but it certainly is not 
at all connected with what is here stated. If this is to be consider- 
ed upon trespass alone, an injunction would not be granted, merely 
because asked for, without stating distinctly, that it was upon trespass 
alone. If it is not to be so consideied, then it is a bill 
brought by the lord of the manor ; ♦ which must be tak- [♦ 309] 
en to admit, either, that there are rights of common of pas- 
ture and estovers, or, that it may so turn out ; insisting against those 
rights #pon an inclosure made under the Statute of Merton or other 
authority, it is difficult to state, what he is lo say as to common of 
estovers ; this case stating, that he has a right to preclude them 
from ingress, &c. ; denying therefore their right to estovers. After 
tlie cases cited from Vernon I am not disposed to say, the lord may 
not file a bill ; stating, that he has approved under the statute ; and 
left sufficient common of pasture ; and by the operation of the 
statute the inclosure is become his exclusive soil, &c. ; and to say, 
that a bill will not lie, to avoid multiplicity of suits, not in the na- 
ture of waste. But the material question is, what the prayer ought 
to be, whether merely for an injunction, or for the establishment of 
his exclusive right under the statute, and to have that right declared. 
I never heard, that a mere bill for an injunction would have the ef- 
fect of a bill for establishing the right against all others ; and then it 
stands upon a different principle. In those cases the Court would 
have done a very strong thing in restraining even common of pas- 

(1) See anUy vol. vL 89, 701, 705, 706. 

Mlidiell v. DorSf antty vol. vL 147, and the note. 

As to the authwity of that case, see the note, mUej vol. L 431. 
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ture till the trial unless upon strong, probable, and pregnant evi- 
dence, that the commoners would not suffer in the mean time ; and 
that the event would in all probability be, that there was sufficient 
common of pasture left. Of that there must have been evidence 
far beyond what there is here. 

As to the common of estovers, the affidavits hardly verify one 
fact. An injunction cannot be had upon the mere apprehension, 
that the Defendants mean to do a great deal of mischief by going 
into the wood and cutting down^ when they deny the intention to 
cut, and that they mean to do more than according to their accus- 
tomed right. That principle has repeatedly been repudiated ; 
particularly by Lord Kenyon in Straihmort v. Bowes. 
'[*310] * There must be some fact or threat, not mere belief. 
In that respect these affidavits, except as to one De- 
fendant, are insufficient. With respect to the damage, where a 
common runs through a wood, it is well known, that the cattle pick 
up a great deal in the glades ; and if damage is done thereby to the 
young wood, it is not injury ; for it is tlte consequence of the right. 
The affidavits do not deny the right of common. They do not ad- 
mit it. But the bill stating, that it was claimed, but never enjoyed, 
I should have thought those affidavits insufficient as to all the De- 
fendants ; and the only questions would have been, whether upon 
the ground of injunctions granted against trespass the injunction 
might be given against that Defendant, who has threatened to cut 
down all the woods and fences ; and yet it would be doubtful even 
against him : the bill bringing forward a semblance of title to do 
many of the acts he said he wpuld do. 

The principle as to the multiplicity of suits is very clearly stated 
I in Lord Teynham v. Herbert (1) ; that in these cases there would 
be no end of bringing actions of trespass ; and so it might be fre- 
quently ; for there might be very different' rights of comn^, and 
very different justifications. One might have it for catde kvant and 
couchant ; another for common without stint, &c. So is The Mayor 
of York V. PiOcingion ^2). Yet there is a great difference, when, 
instead of filing a bill m the first instance, and submitting to this 
Court to regulate the enjoyment in the mean time, he goes first to 
law ; and, having failed there, comes here, not to establish his right 
at the hearing, but to prevent their enjoyment till the hearing. In 
this case, a justification upon a right to common of pasture 
[^311] and estovers, the Plaintiff permits f himself to be nonsuit- 
ed. The negligence of the agent is too slender a ground 
for deciding against persons, who have till the trial been in the ex- 
ercise of the right, that, the trial is to weigh nbthing in support of it. 
It is a trial at Law. Suppose, this bill had been filed before an ac- 
tion, and I had granted an injunction upon the affidavits till the trial 
of an action directed by me ; and there was a nonsuit : it would be 



g! 



1) 2 Atk. 483. 

2) 1 Atk. 282. 
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extraordinary after that to apply for a continuation of the injunction : 
and the Court would have some reason to reproach itself for having 
restrained the exercise of the right in the mean time. I think my- 
self authorized to take what passed at Law, as if an action had been 
directed by this Court. After that nonsuit the Plaintiff opens the 
place inclosed ; and admits their right by permitting the enjoyment. 
Then he makes an agreement for a compensation for shutting them 
'out ; as far as it goes, an additional admission, at least not a denial of 
the right His conduct therefore at and since the trial instead of 
affirming the allegations of the bill renders them improbable ; and it 
is no answer, that it proceeded from mistaken advice, or advice hot 
followed up ; when there is so much evidence of right of common of 
pasture and estovers ; the bill too alleging that claim : no negative 
of the right, to be put in the balance against the nonsuit upon that 
very point permitted by the Plaintiff; the answer of the Defendants ; 
no passage in any one of the affidavits, which I look at entirely with- 
out prejudice to the question, whether I ought to look at them, or 
not, containing any assertion of marks of ancient inclosures, and that 
the cattle did not pasture here, as far as they could, while it was un- 
tnclosed : the Defendants swearing to the enjoyment of the right of 
pasture ; and in this way ; that if the 130 acres are inclosed, they 
will not have sufficient common of pe»ture ;' upon which there is no 
contradiction whatsoever. 

♦The injunction must be dissolved ; and if there is any 1*312]^ 
hardship as to the intermediate enjoyment, it is better, that 
it should fall upon the Plaintiff than upon the Defendants. 

1. The old rale, tkat an iojanctioa to stay waste, or acts in the nature of 
waste, could only be granted when the paities stood in the relation of landlord 
and tenant, and not where the party domsr the act eomplaiaed of was a mere 
stranger, has been relaxed ; and the relaxation stands upon sound principle ; for, 
in man^ cases, irremediable mischief might be done to the inheritance, if an 
injunction were refused : see, anie^ note % to Mayor qf London v. Bbft, 5 V« 15^, 
and t]ie note to SmUk v. CoUyer^ 8 Ves. 819. And a lord of a inuH»r may, in 
respect of his manorial rights, obtain an injunction against trespass, in tlie nature 
of waste, which goes to deprive him of part of the very subdanee of ki$ inheri' 
ianet : EaH Cowper v. Baker, 17 Yes. 128 ; for that is the ground upon which, in 
such cases, injunctions are ffniBted, and affidavits allowed to be read in sui^rt 
of them : the defendant might possibly be able to pay for the mischief done, if it 
could ultimately be proved that his acts were tortious ; but, if any thing is about 
to be abstracted which cannot be restored in specks no man ougnt to be liable to 
have that taken away which camot be replaced, merely because he may possibly 
recover (what others may deem| an equivalent in money: Berkeky v. RrymoTy^ 
Ves. 356. But it has be A hela, that a motion in restraint of waste cannot be 
sustained, unless the party making the application sets forth and verifies an ex- 
press and positive title in himself; see, ante, the note to Prke v. WUliame, 1 V. 
40d. As to the cases in which affidavits may be read in support of an injanetion 
to stay waste, and at what time such affidavits ^ould be filed, see note 2, haac 
V. Humpagey 1 V. 427. The first note to that case shows, that it is itself of no 
weight as a general authority in questions of waste, not involving particular cir- 
cumstances of firaud. 

2. Neither vague apprehension of an intention to commit waste ; nor informsr 
tion given of such an intention by a third person, who merely states his belief, 
but not the grounds of his belief, will sustain an application for an injunction. 
The affidavits should go, not necessarily, indeed, to positive acts, but to explicit 
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.threats. The coart never gprants injonctions on the notion that they will do no 
fharm to the defendant, if he does not intend to commit the act in question; but 
I an injunction will not issue unless sufficient grounds are shown to call for it: 
/ Hanmi v. M^ErUirty 11 Ves. 54 ; Cqffin v. CqffLn^ Jacob's Rep. 72. 

3. In order to prevent multiplicity of actions, a bill in equity may be sustained 
by a lord of a manor, against the whole of the tenants of a manor, or by several 
of the tenants against the lord, for the determination of a general right and com- 
mon duty : ChaMn v. Gawden^ 2 Preem. 191 ; Powell v. Powis, 1 Youn^e & Jerv. 
165 : for, in such cases, this bill is in the nature of a bill of peace, which is un- 
questionably a proper bill: FUton v. Lord Maede^kldj 1 Vem. 29^ Ewdme 
HMpiial V. The Town of .Ondover,! Vem. 267; Hbtoe v. The Tenante o/BfoomB- 
grove, 1 Vem. 22. 



KING, Ejc parte. 
[1802, July 6, 15, 19.] 



A PERSON attending under a summons of Commissioners of Bankruptcy privileged 

from arrest 
Ordered, that the parties arrestinf , and who had lodged Detainers, having notice, 

should discharge him, [p. 312.] 
The attorney having undertaken to indemni^ the officers, and they having acted 

under that, guflty of a contempt; and ordered to pay all costs out of pocket, 

[p. 312.] 
The Lord Chancellor also intunate^ that a creditor attending to prove his debt, 

though not under a summons, is entitled to privilege (a), [p. 312.] 
Party attending his own suit privileged from arrest, [p. 314.J 
BauKrupt's privilege from arrest in attending the Commissioners, independent of 

the Stat 5 Geo. II., [p. 314.] 

A MOTION was made, that John King may be discharged out of 
custody ; and that the persons concerned in arresting him may be 
committed for their contempt. 

The affidavits in support of the motion stated, that King was ar- 
rested in Guildhalt; where he was attending the Commissioners 
under a Commission of Bankruptcy against Lathropp, for the pur- 
pose of proving a debt, and attending under a summons from the 
Commissioners. Upon application to the Commissioners for protec- 
tion they refused to interfere, but gave notice to the officers, that 
they were proceeding at their peril. The affidavits also stated, that 
the officers said, they had an indemnity ; that they did not care for 
being committed ; and would execute the writ at all risks. 

Several Detainers had been lodged againal King by other cred- 
itors subsequent to the arrest. 

Mr. Mansfield and Mr. PenJbtrtony in support of the motion men- 
tioned Arding v. Flower (1) and MeeJcins v. Smith (2) ; where it 

(a) SeUnt v. HiUa, 8 Bingh. 166. See as to privilege from arrest, Sndling v. 
" • ow, 2 Paf —' - ^'?- ^ , - 



ffatrousy 2 Paige, 314 ; Ex parte Hawkins, anU, 4 V. 691 ; Orthard?s case, 5 Russ. 
159 ; 1 Smith, Ch. Pr. (Am. ed.) 389^-391. 

One attending Court as a witness, not having been summoned, is not privileged 
from arrest, although he has a writ of protection. M*N^9 case, 6 Mass. 264. 



(1) 8 Term Rep. B. R. 534. 

(2) 1 H. Black. 63& 
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was held, that a person attending the Court for any fair purpose 
having relation to a cause is protected. 

Mr. RomiUy and Mr. Cooke, against the motion, cited Kinder v. 
WiUiafns (1). 

Lord Chancellor [Eldon]. — ^Lord Rosslyn's orders were, that 
the party shall forthwith discharge him ; and that seems to be right. 
There is this difference. Where the application is to affect only 
the creditor arresting, the Court may order the Defendant to be dis- 
charged forthwith : but, where there are other detainers, the Court 
must hear those persons ; in order to see, whether those detainers 
grow out of the original arrest. Accordingly Lord Rosslyn's order 
in the case from Bristol (2) was, that they do forthwith discharge 
him ; and that is according to Lord Hardwicke's recommendation to 
discharge the man from the arrest ; intimating, that if the party did 
not, the Court would order, that he should do so ; and that is the 
prudent course ; for, if the Chancellor has jurisdiction to order the 
discharge, and orders the discharge as the act of the party, there 
must be of course an end of all farther question between the party 
and the sheriff. The case of Kinder v. fViUiams does not decide 
any thing against this application : amounting only to this ; that the 
case was not sufficiently laid before the Court to satisfy them, that 
the Commissioners of Bankrupt were a Court of Justice ; upon 
which they state no opinion ; and they refuse to interfere ; the ap- 
plication not being made in the right place : the Court, to which, the 
application was made, not being a Court, of which any contempt 
was committed. Lord Northington (3) goes a great way to intimate, 
that the Commissioners could themselves discharge ; and it deserves 
great consideration, before it is said, the creditor shall not be pro- 
tected ; for if the law obliges a man, or gives him an opportunity, 
to demand his debt in bankruptcy, and prescribes the par- 
ticular *mode of making that demand, and that mode [*314] 
requires his personal attendance before the Commission- 
ers, the same protection is necessary as he would be entitled to in 
attending any suit of his own in a Court of Justice (4) (a). 



(1) 4 Term Rep. B. R. 377. 



^2) Ante, Ex parte Parker^ vol. iii. 554 ; Ex parte Hawkins^ iv. 601. 

(3) Et parU SItotr, 13th November, 1762. Stated 2 Black. 1142. 

(4) Ante, Bromley v. Holkmd, vol. v. 2 ; Moore v. Booth, iii. 350 ; see the note, 
351 ; poatj Ex parte Ledunehj viii. 598. 

J a) rarties attending to their causes in Court are privileged, eundo, morando^ et 
eundo, and will be discharged, if arrested. J^JYetTa case, 6 Mass. 245, 264 ; 
S. C. 3 Mass. 286; Htarses case, 4 Dall. 387; Harris v. Grantham, Coxe, 142; 
BHght V. Fltiher, Peters, C. C. 41 ; CommontDealth v. Ronaid, 4 Call, 97 ; Rtthards 
V. Goodson, 2 Virgin. Ca. 381 ; Clark v. Grant, 2 WendeU, 257 ; 1 Phil £v. 
(Cowen &. Hill's ed. 1839), 4, 5. 

A writ of protection is only prima fade evidence to an officer about to arrest a 
person, being no protection to one not entitled to it, and only useful as such evi- 
dence to one who is entitled to it Jkf AWTf cage, 3 Mass. 288 ; M'MiPi case, 6 
Mass. 264. 

It will not be given to a suitor or a witness to protect him from arrest, in any 
case, when, if arrested, he would not be entitled to his discharge without it. 
Brien v. Brien, 1 Hogan, 34. 
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But in this instance it is not necessary to consider that ; for this 
person attending in obedience to the summons, if a creditor, stood 
also in the character of a witness (1). In a case (2) before Lord 
Hardwicke, where an assignee removed, and ordered to account be- 
fore the Commissioners, and to pay over the balance, was arrested 
attending the execution of that duty, Lord Hardwicke, thinking it 
absolutely necessary for the purposes of public justice, that he should 
attend the Commissioners, took it up with a very high hand, as a 
contempt of his authority ; and ordered an examination upon inter* 
rogatories ; intimating that the party must immediately dischaige him. 
It is clear from Arding v. Flower^ that, whatever was the opinion 
of the Court of King's Bench before, they then thought the bank- 
rupt's privilege (3) not founded only upon the Act of Parliament (4) ; 
and I concur in that principle ; which would require protection for 
the bankrupt doing those duties ; and there are several cases show- 
ing that, without the authority of the Act. The question then is, 
whether the same principle, that would, independent of the Statute, 
protect the bankrupt, ought to protect the witness. In Ex parte 
Stato (S) Lord Northington entertains no doubt, that the 
[*315] authority created for the * assistance of the Court must 
have that power vested in them ; and that has been fol- 
lowed : BO that there is the authority of Lords Hardwicke, Northing- 
ton and Ro08lyn# In this case there being several detainers by per- 
sons, who found King in custody, I shall follow the order of Lord 
Rosslyn in the case from Bristol ; that the creditors having an op- 
portunity of being heard, and being heard, or n^lecting that oppor* 
tunity, should forthwith discharge the person out of custody. If the 
original arrest cannot stand, those detainers cannot stand (6). There 
is great good sense in that ; for the Court ought to take care that 
the Sheriff should not be left liable to an action ; and under such 
an order it is their act in obedience to the authority of the Court. 

I shall therefore order, that the several parties, who shall appear 
to have been served with notice of this motion, do forthwith dis- 
charge King out of custody. 

July I5th. The rest of the motion stood over, to give the officers 
an opportunity of answering the affidavits upon the circumstances 
of the arrest. They accordingly by affidavit denied, that they 
arrested King in Guildhall ; stating, that be had got some way from 
it ; and they supposed, his examination was finished ; that they were 
called upon suddenly for this purpose at Guildhall ; and the attorney 
said, he would indemnify them ; and they were not to mind any 
paper King might show as a protectbn. 

(1) See ante^ Ex parte Lwnd, vol. yi. 781, and the note, 784. 

(2) Ex parU Karnty, 1 Atk. 54. 

(3) Ex parte Donlevy, the next case. dMe, Ex parte Parker^ vol. iii. 554 ; Ex 
ptvfie Hawkins^ iv. 691. 

(4) Stat 5 Geo. IT. c. 30, a. 5. 

(5) Suted 2 Black. 1142. 

(6) See Ex parte Dm/Ml, po9i, vol. x. 928. 
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On behalf of the officers it.was observed, that this was no pre- 
meditated contempt of the officers, but a mistake of the law ; which 
is very doubtful, as appears by Kinder v. WiUiams ; that as to the 
bankrupt himself or the assignees the Commissioners have a general 
jurisdiction : as to third persons only in particular cases : 
namely, where persons are supposed to have property of [* 316] 
the bankrupt in their possession ; and that the Commission- 
ers might not have had authority to summons King. 

Th^ Lord Chancellor [Eldon]. — An attorney desiring an officer 
to do an act at all hazards is guilty of a contempt, if that person is 
guilty of a contempt ; and no officer shall say, he is indemnified, if 
he advisedly acts contumeiiously to the authority of any Court. 
Officers must understand, that it is impossible for any person to in- 
demnify them against a contempt (1). Let the attorney therefore 
make an affidavit. 

Jttfy I9th, — ^An affidavit by the attorney was read; admitting, 
that he told the officer, he would indemnify them ; but that he merely 
meant by that to assure the officer, that what he was to do was legal, 
and to prevent him from being intimidated. 

The Lord Chancellor [Eldon]. — ^The conduct of the attorney 
was rash : but he did not intend a contempt. An indemnity against 
the consequences of a contempt is very different from an indemnity 
against any thing of damage. I should pause long, before I should 
determine, that, if the creditor was attending merely to prove his 
debt, and not upon a summons, he should not be privileged ; that 
being the only way, in which in the case of a bankruptcy he can sue. 
Upon the affidavits it does not appear, that the officers were aware> 
that they were acting in contempt of the Court ; and the authority, 
under which they acted, is a considerable alleviation of their con- 
duct Though I have not the least doubt, that a person attending 
the Commissioners, particularly under a summons, has this protection, 
and I agree entirely with Lord Kenyon in Arding v. Flower, yet 
there has been doubt upon the subject ; and the language 
* in the report of Kinder v. WiUiams is loose. Therefore, [* 317] 
letting it now be perfectly understood, that this must not 
happen again, I will not go fiirther than to order all the costs out of 
pocket to be paidi>y the attorney and the two officers. 

See, anky note 2 to £r paiit Havokmsj 4 V. G91, and the note to Ex parte 
Dixon, SY.lOi. 

(1) Ex parte Dixon, post, vol. viiL 104. 
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DONLEVY, Ex parte. 
[1802, July 19, 21.] 

A bankrupt's privilege from arrest extends to the end of the forty-second day. 
Ordered, that the Plaintiff in the action should discharge him ; and the officer 
having acted without instructions was ordered to pay the costs. 

Whether a deviation by a bankrupt, returning from examination, for the purpose 
of leaving his books at the house of the assignee, will deprive him of bis privi- 
lege, qwm (o), [p. 317.] 

The prayer of this petition was, that the petitioner may be dis- 
charged out of custody. The petitioner, a bankrupt, left Guildhall 
after his examination on the forty-second day ; and was arrested for 
debt, before he got home ; living in Charles Street. According to 
his affidavit he went out of his way merely for the purpose of leaving 
his books at the house of his assignee io Bunhill Row. 

Mr. Mansfield and Mr. Cooke^ in support of the Petition. — ^The 
bankrupt is protected by the Statute (1) for the whole of the forty- 
second day. But he is also protected, being in his way home from 
Guildhall ; where he was under examination before the Commission- 
ers ; and this is not such a deviation as will deprive him of his priv- 
il^e. If his intent was to go home, a little deviation to the right 
or the left will not be attended to strictly : otherwise a question 
might arise, which was the nearest way. Lightfoot v. Cameron (2). 
In Hinckatoris Case (3) the bankrupt attended his last examination 
at Chesterfield on the forty-second day. He lived at the distance of 
forty miles. He went from Chesterfield to Manchester, to get some 
information as to a debt ; and was induced to stay at an inn at Man- 
chester till past twelve at night ; and immediately after 
[* 318] twelve was arrested. In that case * there was a fraudu- 
lent intent to induce him to stay. It shows however, that 
the privilege is considered to extend to the end of the forty-second ; 
which is the true construction of the act. 

The Lord Chancellor [Eldon]. — ^I think, your construction of 
the act is right ; that the bankrupt is privileged for the whole day (4) ; 

(a) The exemption of a party from arrest while returning from Ck>urt is to be 
allowed with reasonable indulgence ; but a deviation on return, to attend the 
funeral of a son, will work a ^rfeiture of the protection. Chaffee v. JonUy 19 
Pick. 260, 267. 

But a party returning from Court it seems is not bound to go the direct road ; 
all necessary deviations are to be allowed ; and the law is not so strict as to re- 
quire the party to set out immediately after ihe trial is over. A little deviation or 
loitering would not forfeit his protection, provided he act in good faith, and the 
delay or deviation is not for ihe purpose of transacting private business. 19 Pick. 
^Xff; Selby v. HUls, 8 Bingh. 166; Smyth v. Banks, 4 DalL 329; 1 Phil. £v. 
(Cowen & HiU's ed. 1839), 4, 5. 

(1) Stat 5 Geo. II. c. 30, s. 5. 

2) 2 Black. Ilia 

(3) In 1759, before Lord Northington ; Green's Bank. Law, 441. 

(4) Ex parte DavieSy Buck, 80: so, where the Commissioners have enlarged the 
time, ihe protection continues through the whole period : PrMs oaw, 3 Ves. & 
Bea. 23 ; Simpson's cassy Buck, 424 ; 1s Wils. Ch. Rep. 127. 
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and that makes an end of any difficulty upon the other point. The 
order I shall make is, that the Plaintiff shall forthwith cause him to 
be dischai^d. The Plaintiff offering to make an affidavit, that he 
gave no instructions to the officer, let him make such affidavit as he 
may think proper ; and then I shall dispose of the costs. It was 
said in Kif^M Case (1), that this mode of making the order shows 
a doubt in my mind, whether the party is entitled to be discharged. 
I have no such doubt ; and am satisfied Lord Kenyon was perfectly 
right in Arding v. Flower (2) : but where I can protect the Sheriff 
from the vexation of an action for an escape, though satisfied it 
would be ill founded, it is a much better way of administering justice 
upon these points than by ordering the officer at his peril to dis- 
chaifie the man. 

The Plaintiff made an affidavit accordingly ; and upon the affida- 
vit of the officer it appeared,^ that he had acted from mistake. The 
Lord Chancellor said, though it was a hard case, the party must 
have his costs from the c^cer. Having a right to be discharged, 
he must be discharged at the expense of those, who arrested him (3). 

See the referencefl given ia the note to the last preceding case. 

(1) The precedmg case. 

(2) 8 Term Rep. 534. 

(3) Patiy Sidgier v. Bin^ voL ix. 69; Ex parte Byne, 1 Ves. & Bea. 316; 1 
Rose, 451 ; IMs cose, 2 Ves. & Bea. 37a 
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BAILEY V. EKINS. 

[1802, July la] 

A CHARGE for paypieot of debts makes equitable assets (a). 

Devise, charged with debtsy to trustees and their heirs; in trust to receive and take 

the rents, issues, and profits ; and thereout to support and educate the deyisor^s 

son till the age of twen^-one ; and then to him. Not a use executed in the 

son before the affe of twen^-one, [p. 322.] 
A provision by Will effectual m.law or in equity for payment of creditors is not 

within the Statute of fraudulent devises (6), [p. 323.] 

William Garbbtt by his will, dated the 26th of February, 1779, 
directed, that all his just debts, funeral expenses and legacies, should 
be justly and truly paid and discharged ; and he thereby charged and 
subjected all his real and personal estates with the payment of the 
same ; and he thereby gave, devised, and bequeathed, all bis mes« 
suages, farms, lands, tenements, hereditaments, and premises, there- 
in described, and also all and singular his goods, chattels, and per* 
sonal estate, of what nature or kind soever, unto John Ekins, Peter 
Morris Goddard, and Edward Salter, and to the survivors and survivor 
of them, and the heirs, executors, and administrators, of such sur- 
vivor ; in trust to sell and dispose of the same and every part there- 
of, as soon as conveniently might be after his decease, to any person 
or persons whomsoever, for the best price or prices, that could be 
had or gotten for the same ; and out of the money arising by sale 
thereof to pay and discharge his just debts, funeral expenses and 
legacies, and he gave and bequeathed all moneys, that should remain 
in his said trustees' hands, after they had paid his just debts, funeral 
expenses and legacies, as aforesaid, and also all other his real estates 
either in possession, reversion, remainder or expectancy, or otherwise 
however, not therein before disposed of, with their and every of 

(a) See Mtdon v. Bennet, 1 Bro. C. C. (Am. ed. 1844), 135-140, and notes and 
cases cited ; Batsen v. Lindegrterij 2 ib., 94, and cases cited in note (a) ; Kidney v. 
Coussmaker, ante^ 1 V. 436, note (a) ; Benson v. Le Roy^ 4 John. Ch. 651 ; iUun 
on Assets, ch. 27, p. 317, el feg. ; 2 Williams, Executors, (2d. Am. ed.) 1197-1199 ; 
Barhar v. May, 9 Bam. & Cr. 489. 

But that a mere charge on a devised estate will not have the effect of exoner- 
atin^jT descended estates as a deyise for the payment of debts will do, see Dames 
V. Topp, 1 Bro. C. C. (Am. ed. 1844), 524, and notes ; Donne v. Lewis, 2 ib. 257, 
and notes ; BcUson v. lAndegretn, ib. 94. 

Upon the construction of a will it was held that a primary direction for the pay- 
ment of debts did not render the real property of the testator equitable assets. 
Priu V. NbrOiy 4 Younge & Coll. 509. 

Equitable assets are such as can be reached only through equity, and they alone 
are subject to the rules of equitable distribution. RuUedge v. Hazlehursi, 1 
M'Cord, Ch. 46& See Backhouse v. Patten, 5 Peters, 160 ; Moses v. Mvrgatroyd, 
1 John. Ch. 119. 

(6) It is otherwise, if the effect of the devise would be to take away from a 
creditor any fund unto which he had a right to resort, or if any fund would prove 
deficient by the mode prescribed. See in Manninf: v. Spooner, 3 Ves. 118, 119 ; 
and in Hushes v. Doutben, 2 Bra C. C. (Am. ed. 1844), 614, and notes ; I'Madd. 
Ch. Pr. (4th Am. ed.) 596, 601 ; Lingard v. Earl of Darhy, 1 Bra C. C. (Am. ed. 
1844), 311, 319, notes (2) and (4). 
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their appurtenances, unto his said trustees and to the survivors and 
survivor of them, and the heirs, executors, and administrators, of 
such survivor ; in trust to place the said moneys out at interest upon 
the best security or securities, that could be obtained for the same ; 
and to receive and take such interest from time to time, as the same 
shall grow due, together with the rents, issues and profits, 
of the said * real estates ; and thereout to support, main- [* 330] 
tain and ^ucate, his son William Wither Pincke Garrett, 
in such manner as they in their discretion should think proper, until 
he should attain the age of twenty-one years ; and when he should 
attain that age, then he gave, devised, and bequeathed, the said 
moneys so placed at interest and the said real estates unto William 
Wither Pincke Garrett, his executors, administrators, and assigns ; 
and also he gave, devised, and bequeathed, unto his daughters Eliz- 
abeth Mary and Anne Garrett, the legacy or sum of 1500/. a-piece, 
to be paid to them severally and respectively as they should attain 
the age of twenty-one years or be married ; and in the mean time 
and until they, his said daughters, should have obtained that age or 
be married, he directed his executors hereinafter named to pay unto 
each of them so remaining under age and unmarried the sum of 60/. 
per annum for their support and maintenance ; and he appointed 
John Ekins, Peter Morris Goddard and Edward Salter, guardians of 
his said children during their minority, and executors in trust of his 
said will. 

The testator died in August 1779; leaving one son and four 
daughters. The bill was filed by creditors ; who had obtained ad- 
ministration with the will annexed, and the real estates were sold 
under the decree, directing the fund to be applied in a course of ad- 
ministration ; and the specialty creditors were paid lOs. in the pound. 
The cause came on for farther directions, and upon a petition by 
creditors by simple contract ; praying, that the petitioners may be 
paid a like proportion of lOs. in the pound on their respective 
debts, equal with the other creditors out of the produce of the real 
estate. 

* Mr. Richard* and Mr. Troiver, in support of the Pe- [* 321] 
tition. — ^This cause stood over for the purpose of inquir- 
ing, whether any modern case has decided, that a general charge 
upon an estate descended makes it equitable assets. It has always 
of late been so considered ; but not actually decided, except in Burt 
V. Thomas (I). If in Plunket v. Penson (2) Lord Hardwicke con- 
sidered the estate as equitable assets, as being charged, it would not 
have been necessary to make the distinction. Upon the Statute (3) 
of fraudulent devises this is equitable assets. The Court aiming at 
making equitable assets, the act has a view to that case ; and really 
does not affect the interest of the person claiming under the charge. 
Before the Statute, though a devise would have disappointed the 



(1) In the Court of Exchequer. 

(2) 2 Atk. 290. 

(3) Statute 3 & 4 Will. Sl Mi^iy, c. 14. 

VOL. VII. 16 
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specialty creditor, it would not, if charged with specialty debts ;. and 
a devise in trust for payment of debts would have been equitable 
assets without doubt* Is not a cha^ a limitation, appointment, 
devise, or disposition, at least, in favor of creditors ; and therefore 
out of the Statute ? Then, as it was necessary for the creditor to 
come into this Court, the Court laid hold of the property ; making 
it equitable assets. The great contest at first was upon a devise to 
the executor. Afterwards it was held, that, the descent being brok- 
en, the assets were equitable. Then the doubt arose as to a power 
to the executor ; and it came to this conclusion at last ; that, where- 
ever the produce of the estate comes to the executor, it would be 
equitable assets. The principle of the doubt was, that in the one 
case the testator having converted the estate into personal property, 
all the consequences follow. But the moment the Court holds it 
equitable assets in the hands of the executors, it follows, that it is 

so in the hands of the heir ; it is too late now to contend, 
[* 322] that the descent must be broken ; * though certainly the 

old cases were so. In Burt v. llamas it was decided 
upon argument, that a chaige made the assets equitable. In iVeiiH 
tan V. Bennet (1), though Lord Thurlow is represented as intimating, 
that the descent must be broken, that was not required in that case ; 
and in Burt v. TkomaSi in which case the question was much agita- 
ted, Mr Baron Thompson stated from his own note, that the report 
is inaccurate in that respect, and Lord Thurlow said no such thing, 
but considered a charge sufficient. Batson v. lAndegreen (2) was 
a mere charge. Though the heir takes by his better title, yet upon 
this question it makes a considerable difference as to the title. If 
there is a devise to the heir in trust to pay debts, he will be a trus- 
tee ; though in one point of view he takes by descent. There can 
be no doubt, the intention is the same in the case of a chaige as up- 
on an express devise ; which the Court would clearly consider a trust 
for all the creditors. 

The Attorney Oeneral^ for the specialty creditors contended, that 
by this will the descent was not broken ; and that a charge has not 
the effect of making the assets equitable. 

The Lord Chancellor, [Eldon]. — ^The question upon this will, 
if it turns upon the point, whether the descent was broken, would 
be, whether during the infancy of the heir the legal estate was in 
him ; and if it was necessary to determine that, I am rather inclin- 
ed to think, it was not ; that the use was not executed in him ; con- 
sidering the words of the will. At the same time it turns upon 
great nicety. But I do not determine thb upon the circumstances 

of the will ; for Hargrove v. Tindal (3)y and Burt v. 
[*323] * Thamasy and Bateon v. lAndegreen, as I charge my own 

memory with it, are all authorities, that a charge upon real 
estate does make it equitable assets. I also confirm upon my own 

1) 1 Bro. C. C. 135. — — 

;2)2BraaC.94. 

;3) 1 Bro. C. C. 196, note. 
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memory what Baron Thompson is stated to have said in Burt v. 
T%omas ; for I am confident, Lord Thurlow's opinion was, that a 
chaige is a devise of the estate in substance and effect pro ianto^ 
upon trust to pay the debts. The rule cannot be accurate, when it is 
stated, that the descent ought to be broken. It would be more ac- 
curate to jitate it thus ; that it must appear upon the will, that the 
testator meant the descent to be broken. Suppose a devise to trus* 
tees, in trust to pay debts ; and, all the trustees dying in the life of 
the testator, the estate descends upon the heir ; would not that be 
equitable assets ?' By the failure of the devise the heir must have 
had it, as the trustee would, subject to the debts ; and yet the des* 
cent is^not broken, but intended to be broken. But, when it is 
said, the heir takes by his better title, still the question is, whether 
he takes, as he would, if that devise had not been made ; taking all 
the circumstances of the devise together. A mere charge is no legal 
interest. It is not a devise to any one, but that declaration of inten- 
tion, upon which a Court of Equity will fasten ; and by virtue of 
which, they will draw out of the mass going to the heir or to others 
that quantum of interest, which will be sufficient for the debts ; and 
then getting it into their hands, the only inquiry will be, whether 
the Statute interposes to make it fraudulent against specialty credit- 
ors. The uniform rule is, that a provision by will, effectual (1) in 
Law or in Equity for payment of creditors, is not fraudulent within 
the intent of the Statute. 

Upon principle therefore, but, what is infinitely more sat- 
isfactory to me, upon authority, I am of opinion upon * this [* 324] 
will, that, whether the descent is broken, or not, this is 
equitable assets ; and that is a better way of deciding this case than 
applying to the will, to see, whether the descent is broken, or not ; 
that the principle of my decision may be understood ; and reviewed 
if wrong, but that will be at the risk of undoing what I considered 
very well settled (2), 

In consequence of tliis judgment it was agreed, that the direction 
of the decree should be got rid of by a short petition of rehearing ; 
all parties consenting. That petition was presented ; and the decree 
varied accordingly. 

That a charge for payment of debts will convert real estate into equitable 
assets, whether the estate be devised so as to break the descent or not, see, amUj 
note 3 to EUis v. Smithy 1 V. 11. And that a limitation of lands for payment of 
the debt or debts, under the fourth section of the Statute of Fraudulent Devises, 
lets in simple contract creditors pari jxusu with creditors by specialty, see note (i 
to Kubiey v. Couttmaker, 1 V. 4d& » 

(1) See Lmgard v. The Earl tf JkHisf, 1 Bro. C. C. 311 ; Hughes v. DouXben, 
2 Bro. C. C. 614. 

(2) Skqihard v. Luhmdge^ pod^ voL viiL 2a See the cases of implied charge, 
MSdn^ V. CMttmoAer, im(e, vol L 436, snd the note, 447. 
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THE BISHOP OF HEREFORD «. ADAMS. 
LADY TWYSDEN v. ADAMS. 

[1802, July Id] 

Bequest in trust for the poor inhabitants of several parishes; to be applied at 
times and in proportions, and either in money, provision, physic, or clothes, as 
the trustees mink fit The fund bein^ very considerable in proportion to the 
objects, the application was upon the pnnciple ofty^prts extended for the bene- 
fit of the same objects to purposes not expressly pomted out by the Will ; as 
instruction and apprenticing of children ; against the claim of the next of kin (a). 

George Jaryis by bis will dated, tbe 9th of January, 1790, gave 
to his daughter Lady Twysden an annuity of 200Z. for her life, and 
to bis grandsons Heneage and Thomas Twysden 1000/. a-piece, to 
be paid within three months after his decease. He gave to trustees 
20,000/. : upon trust as soon as conveniently may be after his de- 
cease to place the same out upon Government or real securities ; 
and out of the dividends and interest to allow any sum not exceed- 
ing 200/. per annum for the maintenance and education of his great 
grand-daughter Lady Mary Montgomery until her age of 
[*325] * twenty-one ; at which time he directed all the securities 
with the accumulation to be transferred to her for her abso- 
lute use and benefit ; but if she should die, before she should have 
attained the age of twenty-one, he directed, that 10,000/., part of 
the sum of 20,000/., should be paid to his other great grand-daugh- 
ter Lady Susannah Montgomery, when she should have attained the 
age of twenty-one ; and that the remainder should fall into the resi- 
due of his personal estate. 

The testator then, after some inconsiderable legacies, which he di- 
rected to be paid within two months after his decease, gave to the 
Bishop of Hereford for the time being, and other trustees, the sum 
of 30,000/., to be paid out of his personal estate ; upon trust, that 
they or the survivors, &c. shall, as soon as conveniently may be after 
his decease, place out the said sum of 30,000/. on Government se- 
curities, and from time to time sell the securities and place out the 
produce again, and so for ever hereafter, as often as there shall be 
occasion, and pay and apply the yearly dividends, interest, and yearly 
produce, of 1 1 ,000/., part of the said securities, unto and amongst 
such number of the poor inhabitants of the parish of Stanton-upon- 
Wye, in the county of Hereford, at such times and in such propor- 
tions, and either in money, provisions, physic, or clothes, as his 
said trustees or the major part of them for the time being shall from 
time to time think fit, for the better support and maintenance of 
' such poor inhabitants ; and the dividends, &c. of 13,000/., other 

(a) See Momey Oeneral v. WineheUea, 3 Bro. C. C. (Am. ed. 1644), 379, 380, 
and notes ; 2 Stoiy, £q. Jur. § 1178, § 1181, § 1182 ; Attorney General v. Tonna, 
4 Bro. C. C. (Am. ed. 1844), 103, a seg., and notes. 

Upon the doctrine of cy pnSf see Moggridge v. T/ujuhodl, anUy 36, note (c), 
and cases cited. 
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part of the said securities, unto and amongst tlie poor inhabitants of 
the parish of Bredwardine, in the county of Hereford ; and the 
dividends, &c. of the remaining 6000/. unto and amongst the poor 
^ inhabitants of the parish of Letter in the said county, with similar 
' directions for the application of those funds. All the rest, 
residue, and remainder, of his * property and effects after [* 326] 
payment of his debts, funeral expenses, and legacies, and 
subject to two annuities, he gave and bequeathed to the Bishop of 
Hereford and the other trustees, upon trust, that they or the surviv- 
ors shall, as soon as conveniently may be after his decease, pay, dis- 
tribute, and appropriate, the whole of such residue to the charitable 
purposes aforesaid, as they or the survivors of them should think fit 
or appoint : but he directed, that none of the said trust moneys be 
appropriated in erecting any public or other building whatever. 

By a codicil, dated the 13th of September, 1791, reciting, that he 
had by his will given the residue of his personal estate, upon trust 
to pay, distribute, and appropriate, the whole of such residue to the 
charitable purposes aforesaid, he declared his mind and will, that as 
the same should from time to time come in the hands of the trustees, 
the same should be put and placed out in the public funds with the 
other trust moneys given by his will ; and that the interest thereof 
only from time to time be applied to the charitable purposes in, pro- 
portion to the other trust moneys given by his will to the poor 
inhabitants of the said three parishes therein named; and in all 
other respects he confirmed his will. He afterwards made another 
codicil, also confirming the will. 

The testator died in February 1793. The first bill was filed by 
the trustees to have the accounts taken, and the directions of the 
Court. The second bill was filed by Lady Twysden, the daughter 
of the testator, to have the bequests of the legacy of 30,000/. and of 
the residue declared void. By the decrees in those causes both the 
trustees and Lady Twysden were permitted to lay proposals before 
the Master for a scheme. 

*Upon the Master's Report it appeared, that the funds [* 327] 
provided by the will for the support of the poor of these 
parishes consisted of 66,715/. 2s. 9d. Bank 3 per cent. Consols: 
603/. I2s. 8d. 5 per cent. Annuities: 4024/. 49. 4d. Bank Stock; 
and 2201/. 6s. 3d. cash. The Report also stated, that in the parish 
of Bredwardine the number of poor inhabitants, who receive alms, 
amounts to 30 ; of the poor inhabitants, who Ho not receive alms, to 
187 : the non-resident inhabitants having legal settlements were 66 ; 
and the poor rates about 185/. a year. In the parish of Staunton 
the poor inhabitants receiving alms were 17: those not receiving 
alms, 262 : the non-resident parishioners, having legal settlements, 
61 ; and the poor rates, 225/. In Lettor there were no poor inhabit- 
ants receiving alms : those not receiving alms were 44 : the non- 
residents, having legal settlements, 9 : of whom eight receive alms ; 
and the poor rates amount to 85/. a year. The proposal of the 
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trustees^ calculating the income fcnr the parish of Bredwardine at 
1003/. per annum, was as follows : 

£ s. d. 

50 

330 

135 

281 6 

60 

60 

25 



For Physic and Attendance to the Poor 
Clothing, Bedding and Bed Clothes 

Fuel 

Food in the manner stated in the Report 
Payments for Schooling 
Payments to apprenticing poor Children 
Proportion of the Salary of an Agent . 
Occasional Gratuities to Servants and Appren- 
tices conducting themselves well • • 61 14 



There was no medical man within the distance of nine 
miles. 
[* 328] * The proposals as to the other parishes were similar, 
in proportion to their difference of income. 

Lady Twysden proposed, that the annual sum of 1156/. 13«. Ad. 
should be apportioned among the poor of the three parishes for the 
purposes of the will ; as being aifaply sufficient ; and that the residue 
should be paid to her. 

The Master approving the proposal of the Trustees, Lady Twysden 
excepted to the Report. 

Mr. Mansfield^ Mr. Romillyy and Mr. Pembtriany in support of 
the exception. — ^This Court will not establish so mistaken a charity ; 
which is in effect a premium to idleness. After all this specific pro- 
vision there will be a large surplus : which the trustees cannot dispose 
of according to any intention of the testator ; and therefore they 
propose other objects : namely, rewards of virtue, and the instruction 
and apprenticing of children. 

The Attorriey Oeneraly [Hon. Spencer Perceval]y Mr. Piggoitj 
Mr. Richardsy and Mr. Hart, for the report. — ^The purpose of this 
will must be executed by some such scheme as the Master has 
approved. The quantum of the property can make no difference ; 
if the law says, it ought to be distributed in charity by this Court. 
In the Attorney General v. The Mayor of Coventry (1), the increase 
of the fund was given to the charity. The Attorney Oeneral v. 
Chreen ^2), the Attorney Oeneral v. Oglander (3), and the Attorney 
OenerM v. The Earl of Winchelsea (4), are also in favor of the 
charity. Apprenticing comes within the meaning of the 
[* 329] word '/ money." There is * nothing to prevent trustees 
having the power of giving money to poor people from 
annexing to. the gift an injunction to lay it out in a particular man- 
ner for the beneficial and truly charitable purpose intended by the 

(1)2 Vera. 397. 
(2 2 Bro. C. C. 492. 

(3 3 Brt). c. c. lea 

. (4) 3 Bro. C. C. 373. 
VOL. VII. 16* 
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testator, instead of dissipating it. They have a control for the sub- 
sequent donation, though not directly. 

The Lord Chancellor [Eldon]. — ^The plan of Lady Twysden 
is liable to many of the objections capable of being made to the 
other ; and as to giving the surplus to her, in the present state of 
the record it is impossible ; for such purpose cannot be said to be 
part of the plan for distributing in charity according to the testators 
will. Her claim must be on the ground, that the object aimed at is 
impracticable in fisict, or, which is the same thing, in law ; and, that, 
the property being undisposed of, she is entitled as next of kin. As 
to the plan of the trustees, I have nothing to do with arguments of 
policy. If the Legislature thinks proper to give the power of leaving 
property to charitable purposes recognized by the law as such, how- 
ever prejudicial, the Court must administer it. If it is right to put 
bequests of personal property to charity under the same fetters as 
real estate, that is for the Legislature ; and Courts of justice must 
act without regard to the impolicy of the law. It cannot be supposed, 
this testator was unacquainted with the state of these parishes : the 
will being made only three years before his death. If he bad been 
asked as to the particular mode of executing his plan, he would 
probably have been under as much difficulty as the Court is. In 
two codicils he confirms the disposition made by the will. If this 
can practically be carried into effect in point of law, there is so little 
objection, that the Court is bound to give it effect. The testator 
certainly thought so. If that is founded in error. Lady 
Twysden would have more to do, to get at the • surplus, [• 330] 
than to say, it could not be practically applied. She must 
contend, that the application to charity must be precisely, as it is 
given by this will : a point certainly not settled ; and that could not 
be settled upon these exceptions. If her claim was grounded, not 
upon the impracticability, but upon the impolicy, of the object, there 
will be much more difficulty, before she gets rid of the Cy pres 
doctrine; upon many of the cases, particularly De Costa v. De 
Pas (1), which I lately had occasion to refer to (2) ; imputing to 
the testator a general intention of embalming his memory ; as Lord 
Chief Justice Wilmot says. Upon either head therefore it is open 
to serious argument, whether she can take it. 

The Master's Report by no means satisfies me, that no plan can 
be devised, that ought to be carried into execution. With a very 
small variation of phrase this report itself would give such a plan ; 
and the doubt I have at last is, whether it is fit for the Court to do 
that in an indirect way, by sending it back to the Master, or to say, 
that by fair reasoning what the Master has now* proposed is consis- 
tent with the intention of the testator, however shortly expressed 
in the will. As to the time and proportions he has altogether con- 
fided in his trustees, subject to the exercise of a sound discretion, 

(!) Amb.S28. 

(2J Qee Moggridge v. Thadtwellj antcy 36 ; the great case upon the aubject of 
charity. 
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to be exercised by this Court : not as to the manner ; for that is 
prescribed by him. I construe it ^< poor inhabitants, not receiving 
alms." If the word <' money " alone had been in the will, it could 
not be said, that you could give the money to the poor inhabitant, 
enabling him to purchase fuel, provisions, and clothes, and that it is 
misapplied, if the trustees procured those necessaries, and 
[*d31] *with his consent paid for them. It would be strong to 
make that distinction. The words, <' provision, physic, 
and clothes " might therefore have been left out of the will. I look 
upon them rather as designating to the trustees, how they were to 
apply the money, than as actually necessary. It is impossible for 
me to object to the medicines : the testator having expressly said, 
money laid out in physic would be a good application ; and 50/. a- 
year is very little for so many poor families. As to fuel, if the re- 
port proposed to advance money for that purpose, that would be di- 
rectly within the words ; and the Court will not disapprove it, if the 
purposes of the plan are secured by the plan. There is no weight 
therefore in that objection to the plan, merely because it does not 
give the money for that purpose. Then clothes and provision are ex- 
pressly within the will. As to the last sums in the report, I agree, 
the money is proposed to be disposed of in a more useful way than 
any other. The question is, whether in the &ir sense of this will, 
if money is given to a school-master to teach a poor boy reading 
and writing, that is an abuse of the charity, or an advance of money 
within the intent and meaning of the will. It is very erroneous to 
say, that, which may tend to make it unnecessary to advance to that 
boy or his parents, money, provbion, or clothes, in future, was ad- 
vanced contrary to the will ; the advance being made to the intent, 
4hat he should have that education, that would enable him to get 
his own bread, and maintain his parents. But Lady Twysden has 
no interest in that question ; for if that would be wrong, it might 
be divided among the others ; so as to disappoint her. 

Next as to apprenticing: Suppose, the master for a small fee 
covenants to maintain the boy : would it be contrary to the fair ex- 
position of such a will to advance that money to that per- 
[* 332] son, to relieve the trust from an application * from time to 
time according to the trust. If the money was given to 
the boy himself, and he was to pay it as an apprentice fee, that 
would be within the will ; and the only alteration of the Report 
would be in that respect ; and I will not send it back to the Master 
for that. The best plan perhaps would be to apply according to 
their own notions from time to time ; laying their account of it an- 
nually before the Master : but I cannot lay trustees under those dif- 
ficulties. Unless therefore Lady Twysden can lay before the Court 
a plan, under which she can contend for a distribution of the prop- 
erty as to part of it upon this principle, that the testator has not 
given it away, she is not very usefully for herself or the charity con- 
tending, whether a payment of money for the benefit of a poor per- 
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son is within the strict letter of this will a payment to that poor 
person. 

Therefore it is best upon the whole to confirm the Report ; de- 
claring, that I do ity conceiving the plan therein contained to be 
agreeable to the true construction of the testator's will (1). All 
parties must have their costs as between attorney and client ; in- 
cluding Lady Twysden's also. 

Where the whole of a fund, as it stood at the time, has been bequeathed for 
charitable purposes, the Court, though no direction may have been given by the 
testator for the application of a surplus, subsequently arising, will apply such sur- 
plus : see, ante^ note 3 to The Moimty Gtnaral v. Tht I&btrdaaker^ Company^ 
1 V. 295. And, as to the extent to which the doctrine of ctf prtM is admitted, in 
cases of charitable beauests, see the note last cited, and also notes 5, 6, 7, to 
Moggridgt V. TkacktoeU, 1 V. 464. Where a trust is interposed, the appropria- 
tion of funds given for general charitable purposes must be the subject of a scheme 
to be laid before the master ; where a trust is not interposed, the disposition is in 
the crown. See note 9 to Ahggridgt v. Thack w e U f ubi Mupra. 



WARING V. WARD. 
[1802, Jtot 17.] 

The heir of a purchaser exonerated by his personal assets from a mortgage ; the 
result of the transaction being a personal contract; and the personal assets 
therefore the primary fund (a). 

No exoneration of the heir by the personal assets of a party, who never personally 
contracted: or not originally, out only as a farther security in a subsequent 
transaction, not intended to disturb the order of charge; as the transfer of a 
mortgage; or the purchase of an eauity of redemjytion: even though the interest 
is raised, the excess follows the subject of the original contract (6)^ [p. 337.] 

The instruments and circumstances, upon which this cause was 
instituted, are stated in the former Report (2). 
By the decree, made upon the 1st of December, 1800, the usual 

(1) The Court will not vary the nature of a Charity, unless the iNulicular object 
cannot be attained : Attorney General v. fFhiteley, posl^ vol. xi. 241. 

(a) See S. C, ante, 5 V. 670, and the notes ; 2 W illiams, Executors, (2d. Am. 
ed.) 1211 ; Ram on Assets, p. 360 ; MeLeam v. McLdlan, 10 Peters, 625 ; 2 Story, 
Eq. Jur. § 1248» and note 1 at the end of that section. See also BeningUm v. 
Evans, 3 Younge ^ ColL 384, 392 ; Gibson v. M'Cormidc, 10 Gill & John. 66. 

If an estate descends subject to a mortgage, and the heir creates a new mort- 
gage for securing the old debt, and also one contracted by himself, and fixes a 
new day of payment, he makes lumself liable to both, notwithstanding he exempts, 
in the new security, hii^ person and his proper^, except what is comprised in the 
new mortgage, from Lability in respect of the debts. Lus/dngton v. SewtUy 
1 Simons, 435. 

(&] See Tufeddea v. Twedddl, 2 Bro. C. C. (Am. ed. 1844) 101-108 and cases 
citea in the notes ; Ram on Assets, ch. 29, § 1, p. 357, ef seq. ; CStmberland v. 
Codringtonj 3 John ch. 229; Fonbl. Eq. b. 3 c. 2 § 1, note (6); 4 Kent, (5th ed.) 
420, 421 ; 1 Story, Eq. Jur. § 574-576 ; 2 ib., « 1248 ; 2 Williams, Executors, (2d 
Am. ed.) 1208, et seq. ; Woods v. HmiUngford, atde, 3 V. 128, note (a) and (6). 

(2) wMe, vol. v. ^0. 
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accounts of the personal estate, &c. of Richard Hill Waring were 
directed ; and it was ordered, that the personal estate should be ap- 
plied in payment of the debts, other than the mortgage 
[** 333] debt, &c. in a course of * administration. An account 
was directed of what was due upon the mortgage of 
30,0007. It was declared, that the bequest of the residue of the 
personal estate to the testator's first wife, upon trust to discharge all 
his debts, for which at the time of his decease he should not have 
given real securities, &c. became lapsed at the death of his said 
wife in his life-time ; and in case the personal estate should be more 
than sufficient for payment of his debts, not secured by mortgage, 
the consideration, whether the Plaintiff is entitled to have the estate 
descended to him exonerated from the payment of such part of the 
money due upon mortgage of the said estate, as was due to Ruth 
Trevor upon the 27th and 28th of February, 1771, the date of the 
conveyance of the said estate by the testator to Sir Robert CunlifFe, 
subject to redemption on payment of 20,000/. and interest, and far- 
ther directions, were reserved. 

The Master's Report stated the accounts of what was due upon 
the mortgages ; and that the personal estate was much more than 
sufficient for the debts not secured by mortgage. The cause came 
on for farther directions upon the question reserved by the decree. 
Mr. Lloyd J Mr. Bichardt^' nnA Mr. RomUbfy for the Plaintiff. — 
The decree having determined the question as to the money bor- 
rowed by the testator from Sir Robert CunlifFe, the only remaining 
subject for consideration is as to the money due to the Trevors ; 
whether there is any distinction between the two sums. It will be 
contended, thas this was a mere purchase of the equity of redemp- 
tion. It is not so. This is a mortgage, not only of the estate in 
the original security, but also of another lot, purchased by the testa- 
tor; who having bought these estates paid 12,500/. to the Plaintiffii 
in the cause, being bond creditors and mortgagees ; and 
[* 334] having borrowed * 20,000/. from Sir Robert CunlifTe, that 
sum was paid into Court in that cause ; and 17,852/. I2s. 
9d. was paid in discharge of Trevor's mortgage. The mortgage to 
CunlifTe was to all intents and purposes a new mortgage. The tes- 
tator made the purchase as a mere stranger ; becoming personally 
liable ; and conveying to Cunlifie not only the estates subject to the 
original mortgage, but what was purchased. Then there can be no 
doubt this was a purchase, for which his personal estate bectoie 
liable. 

The case of TweddeU v. Tweddett (I) and various others of that 
class have decided, that a mere purchase of an equity of redemp- 
tion without any communication with the mortgagee will not make 
the mortgage the personal debt of the purchaser : otherwise, if there 
is any thing farther, showing the intention. Woods v. Huntings 
ford (2) resembles this case very much. There can be no, doubt, 

(1) 1 Bro. C. C. 101, 153. ~~ 

(2) AnUj vol. iii. 128. 



1802.] • WARING «• WA&D. 334 

an action might be brought upon the testator's covenant. It is clear, 
he meant to go farther than merely to take the equity of redemp- 
tion ; being perfectly a stranger ; and making himself personally 
liable ; and mortgaging also other lots, not at all inTolved. The 
stipulation was for a mortgage, not for an assignment. The loan 
was transacted with the testator alone. Then all the purchase- 
money being got into Court he gave his bond. There was no deal- 
ing with the Trevors ; who were not at all parties to the transaction : 
but the sum reported due to them was paid out of the general fund 
in Court. 

The Solicitor General [Sir T. M. Sutton] and Mr. Steele, for the 
Defendants. — ^This is a mere purchase of an equity of redepiption : 
a transfer of a mortgage from the Trevori to CunUffe ; 
*who agreed, to advance the money due; and all the [*335] 
testator did was personally to covenant for the payment 
of the debt. Still the debt remained upon the estate ; which is the 
primary fund. Bagot v. Oughton (1) and the other cases have de- 
cided, that a mere covenant will not make the party in the first in- 
stance liable as between the real and personal representatives. 
TweddeU v. TweddeU is very like this case. Woods v. Uuntingford 
does not in principle apply. By the subsequent transaction they 
changed situations ; and Richard Huntingford, before liable to pay 
the money at law, thereby became liable in equity. Upon the au- 
thorities collected in Mr. Cox's note (2) the covenant will not do. 

Mr. Lloyd, in reply. — ^The distinction between this case and 
TweddeU v. TweddeU is, that in this there was no communication 
with the mortgagee. It is true, as the Master of the Rolls observed, 
these cases go upon very nice distinctions. How can any purchaser 
have more than the equity of redemption, if he never pays off the 
mortgage ? It is therefore no objection, that he has nothing but an 
equitable estate. How can this be only an assignment of the origi- 
nal security ? It is a distinct transaction. The Ince estate is sold ; 
not sold subject to the mortgage. Another lot is sold ; for which 
the testator paid 2000^ In that the Trevors had no interest. They 
were paid out of the whole fund of 32,000^, the testator's own 
money ; not out of the specific sum produced by that estate. This 
is not conveyed as an assignment. The concurrence of the heir at 
law was necessary ; but not as to the lot purchased for 
^2000/.; as to which they were mere strangere. The [*336] 
testator and his wife, she being the heir at law of the 
original mortgagor, did ratify and confirm it. The former proviso 
of redemption is discharged ; and there is a new one ; if Richard 
Hill Waring pay, &c. 

The Lord Chancellor [Eldon].^ — ^I am of opini(/n, the personal 
estate is first liable to the payment of this sum of 20,000/. ; for that 
is the real question ; and therefore to the payment of all the com- 

(1) 1 P. WiU. 347. 

(2) 2 P. Will. 664. See also, <m(e, vol. L 187; and the note. HamiUon v. 
fTbr^, iL eS ; Biilfer V. Butter, v. 534. 
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ponent parts of that sum. The rules as to this subject are extreme- 
ly clear : and the principle, upon which the personal estate is first 
liable in general cases, is, that the contract primarily is a personal 
contract : the personal estate receiving the benefit ; and being pri- 
marily a personal contract, the land is bound only in aid of the per- 
sonal obligation to fulfil that personal contract. It has long been 
settled therefore, that upon a loan of money, the party meaning to 
mortgage in aid of the bond, covenant, or the simple-contract debt, 
if there is neither bond nor covenant, bis personal estate, if he dies, 
must pay the ^ebt for the benefit of the heir. Suppose a second 
descent cast ; and the question arises between the personal estate of 
the son and his real estate descended to the grandson : then the 
personal estate of the son shall not pay it ; as it never was the per- 
sonal contract of the son. So, upon the transfer of a mortgage, 
not originally the personal debt of the party, by adding his personal 
contract he will not make his personal estate liable in the first in- 
stance ; as a son transferring a mortgage by a father : the personal 
covenant of the son to pay the money does not make it originally a 

personal contract of his. It remains still the personal 
[*337] debt of the father, secured by a pledge of his land, * and 

secured farther by the personal contract of the son. That 
contract of the son is in the third rank of securities, instead of the 
first ; and Lord Thurlow carried that doctrine to this extent ; that, 
where there was a mortgage, and afterwards upon a transfer the 
person, to whom the equity of redemption belonged, covenanted for « 
the money ; and also to raise the interest from 4 to 5 per cent. ; 
though the person, who first made the mortgage, never was liable 
upon his personal contract beyond 4 per cent., yet between the per- 
sonal and real representatives of the party, who raised the interest 
to 5 per cent, he thought the additional 1 per cent, not primarily a 
charge upon the personal estate ; as it was an obligation growing 
out of a transaction, the intention of which was not to disturb the 
order of charge. The same principle applies to jthe purchase of an 
equity of redemption ; for the party means at the time of the con- 
tract to buy the estate subject to that mortgage ; in relation to which 
mortgage the personal contract was entered into ; and that was not 
his. If he enters into no obligation with the party, from whom he 
purchases, neither by bond nor covenant of indemnity to save him 
harmless from the mortgage, yet this Court, if he receives posses- 
sion, and has the profits, would, independent of contract, raise up- 
on his conscience an obligation to indemnify the vendor against the 
personal obligation to pay the money due upon the vendor's trans- 
action of mortgage ; for, being become owner of the estate, he 
must be supposed to intend to indemnify the vendor against the 
mortgage. 

The case of Tweddell v. Tweddett certainly went upon this prin- 
ciple ; that the debt due to Delaval was never a debt due directly 
from that person, whose personal assets they sought to have applied 
in payment of it. Whether that was quite accurate depended up- 
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f 

on the construction of the articles of agreement and the deed ex- 
ecuting them. But, taking the articles and the deed tc^ther, 
it may very well be said ^ in support of the decree, that the 
real intent, notwithstanding the particular expressions in those 
instruments, was, that the purchase between the vendor and ven- 
dee was a mere purchase of an equity of redemption ; not mean- 
ing by that transaction to disturb the mortgage as a mortgage, to 
alter the contract itself, even in respect of the sum due. Mr. 
Madocks, who, I recollect, was not satisfied with the decision, 
laid great stress upon the recital, that John Aynesley ^d contracted 
for the absolute purchase of the premises. Whether Lord Thurlow 
was right or ill founded in the opinion, that upon the whole, either 
the agreement at first, or the deed executing it, the contract was for 
an equity of redemption and nothing more, reasoning upon the facts, 
yet the case is a clear authority, that, if he decided the fact right, 
such a contract, for a mere equity of redemption, will not make the 
mortgage debt, which is to remain an incumbrance upon the estate, 
the debt of the person buying under those circumstances ; for in his 
hands it is the debt of the estate : a mortgage interest as between 
his representatives. But that case difiers totally from this. To as- 
similate them I must suppose, that this testator treated for the manor 
of Ince subject to the mortgage to the Trevors ; and had paid into 
Court so much money as was the value of the equity of redemption 
subject to that mortgage. In that case he would have been bound in 
conscience, if no such obligation was taken from him, to indemnify 
those, who conveyed the equity of redemption to him, against the 
mortgage. But this transaction is not at all with reference to that 
mortgage. It is a purchase of the inheritance of the premises. 
The sum of 30,500/. the purchase-money, was to be paid, not as in 
TweddtU v. TtoeddtU : but under the Report he became in this 
Court the purchaser of the inheritance, bound to pay in 
the whole of the purchase-money : * entitled to call upon [*339] 
this Court, in a sense a contracting party with him, as rep- 
resenting all the parties contracting, to deliver out to him the whole 
inheritance of that estate for that sum. He borrows out of Court 
the sum of 20,000/. ; having become in Equity the owner of the 
estate ; not borrowing as much as will enable him to buy the estate 
subject to the mortgage, but that sum of 20,000/. to be paid into 
Court ; to the intent, that being added to the sum of 10,500/., 
which he had absolutely paid in, he might have the estate delivered 
out to him by the Court. Then it was paid into Court for his use 
upon an agreement between them, that Cunlifie shall have a mort- 
gage of the estate, which in Equity was Waring's at the moment, 
as soon as it could be given. Suppose, at that moment Waring had 
died : could not Cunlifie have compelled his representative to get 
the estate out of Court ; to the intent to have a mortgage made to 
him ? Does the Court then, executing the contract, as in Tweddell 
V. Tweddellf keep alive the mortgage to the Trevors? No: the 
contract is executed, as it ought to be, by a conveyance of the in- 
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heritanoe. The question is, what Waring took ; and that is, what- 
ever he took, and Cunliffe aJso. The latter claiming under him as 
a mortgagee, what he took is only a part of what Waring took. 
The whole inheritance was between them both. The debt to the 
Trevors, as theirs, did not exist after this transaction. It was gone. 
The debt between Waring and Cunliffe alone continued to exist. 
In TweddeU v. TweddeU the original mortgage debt continued. In 
this instance it did not continue a moment. If it did, this Court 
could not have exeeoted the contract, that conveyed to him the 
whole inheritance ; and in that transaction destroyed the original 
mortgage debt. That transaction did not create ths^debt to Cun- 
liffe. That was created by paying the money ; and the conveyance 

was only fulfilling that part of the obligation to make a 
[* 340] * mortgage of the whole of these premises : whether of 

the Ince estate only, or also including the others, is not 
material; though the latter circumstance makes it stronger. It is 
merely fulfilling the obligation he had come under in this Court, as 
equitableowner of the estate. 

The conclusion therefore is, that originally this was a personal 
contract ; and the estate a pledge for the farther security of that 
personal contract ; that the real contract being only secondary, and 
the personal being the primary contract, the personal estate must re- 
lieve the real estate. I observe in the Report (1) Lord Alvanley 
said, he had a strong opinion upon the point; and I have no doubt 
upon it. 

Ske the notes to 5. C. 5 V. 67a 
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[1808, Jolt 17, 19.] 

An increase of the revenues of a Charity applied for the benefit of the Charity (a). 

This petition was presented under the authority of an Act of 
Parliament by the patron and trustees of the Free School at Wooton- 
under-Edge ; stating an increase of the revenues of the charity, to 
the amount of 601, per annum, in consequence of an exchange and 
the improved value of the estates ; and proposing, that the salary of 
the master should be increased from 40{. to 101. a year ; in consid- 
eration, that one of the Statutes required, that he should receive all 

(1) AnU, vol v. 675. 

(a) 2 Story, £q. Jur. § 1178; Mmiof General v. Earl of WwtMaea, 3 Bro. 
C. C. (Am. ed. 1844), 373, and notes ; Mopi^ General v. Mayor qfBrigUil, 2 Jac. 
& Walker, 321, and other caaes cited in note to 2 Stoiy, £q. Jur. M supra ; 
Biihop of Hertford v. Mame^ anie^ 324 ; Momof General v. Tonna^ ante, 2 V. 
1, and note (a) ; S.C.i Bro. C. C. (Am. ed. 1844), 103, and notes. 
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the boys of Wooton-ander-Edge upon very low terms ; and farther 
proposing, that 2/. or SL a year should be added to the yearly sum 
of 5l.y paid to eac£ of ten boys upon the foundation ; or, that the 
trustees should be at liberty to apply the surplus in putting boys 
out apprentices. The salary of the master and the number 
of the boys and * their annual payment had been increas- [* 341] 
ed under a decree upon an Information ; directing, that 
the increase of the revenues should be applied in that manner. 

The Attorney General [Hon. Spencer Perceval] and Mr. Steele in 
support of the Petition. 

The Lord Chancellor [Eldon] said, upon all the rules of the 
Court something must be given to the boys ; and made an order, 
that the salary of the master should be increased to 802., and the 
payments of the boys to 6/. each (1). 

See the references given in the note to the case of The Bitkap qf Hertford v. 

(1) The Attorru^ Cknend v. Tofmoy 4 Bro. C. C. 103; anU^ vol. iL 1 ; and the 
note, 9. 
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BUCKMASTER v. HARROP, 

[Rolls.— 1802, Feb. 18 ; July 19.] 

To entitle the heir to the perfonnance of an agreement for a purchase out of the 
personal estate, the agreement must have Men binding ufK>n the parties con- 
tracting, so that the property was converted in equity before the death (a). 

Sale of land by auction is within the Statute of Frauds {h) ; and the name of the 
vendee being put down by the auctioneer is not sufficient (c), [p. 341.] 

Payment of the auction duty is not a^part-perfonnance taking an agreement out of 
the Statute of Frauds (tf), [p. 341.] 

The ground of the doctrine of part-performance is fraud (e), [p. 341.] 

On the 23d of July, 1800, certain estates were sold in four lots 
by distinct particulars ; and two agents for Peter Davenport Finney 

(a) See Ram on Assets, ch. 12, § 1, p. 183, 184 ; Johnson v. Legard, 1 Turn. &, 
Russ. 281 ; Broome v. Monck, 10 Yes. 597 ; 2 Williams, Executors, \2d Am. ed.) 
1251, 1252 ; 2 Stoiy, Eq. Jur. § 790. 

Money agreed to be laid out in land is considered in Equity as land, and land 
agreed to be turned into money, as money. Stq^hefuon v. YcmdUf 3 Hay w. 109 ; 
2 Story, Eq. Jur. § 790, § 791, § 1212, and cases in the notes ; 2 Kent, (5th ed.), 
476, note, 230, note. See Sdon v. Sladtj ardty 265, note (a\ 

(h) 1 Sugden, Vend. & Purch. (6th Am. ed.), 136 [193] ; CHemfa v. Fom, 4 
Greenl. 1 ; Mna v. Plummer, 4 Greenl. 258 ; Gordon v. Sims, 2 M*Cord, Ch. 164 ; 
Jenkins v. Hogg, 2 CobbL Rep. 821 ; WIoU v. Procfor, 4 Taunt 209 ; Kenworthy 
V. Schofield, 2 Bam. & Cress. 947 ; Blagden v. Bradbecar, 12 Ves. 466; Jadcson 
V. Catlin, 2 John. 24Q ; Simonds v. Catitn, 2 Caines, Rep. 61, 64 ; Kemys v. 
Prodor, 3 Ves. & Bea. 57 ; 2 Kent, (5th ed.) 539, 540. 

(c) It is now well settled, that the auctioneer in such case may be the agent of 
hoth parties, and his signature to an entry in his books, or to a memorandum, 
" stating the terms of the contract and the parties thereto, or which refers to the 
particulars or conditions of sale, or is indorsed thereon, will satisfy the statute of 
frauds. CUaves v. Foss, 4 Greenl. 1 ; Jenkins v. Hogg, 2 Const Rep. 821 ; Gor- 
don V. Sims, 2 M'Cord, CL 164 ; Emmerson v. Heelis, 2 Taunt 38 ; Chitty, Cent 
(6th Am. ed.), 305, and notes ; 2 Kent, (5th ed.), 540 ; First Baptist Church of 
lUiaea v. Bigeloio, 16 Wend. 28 ; Hicks v. WJaimore, 12 Wend. 548. 

And 'his authority need not be in writing, ^na v.^ Plummer, 4 Greenl. 258 ; 
2 Kent, (5th ed. 540. See Blood v. Hardy, 3 Shepley, 61. 

The auctioneer is not necessarily the agent of the parties : it depends upon the 
facts in each case, ^artlett v. PumeU, 4 Adol. &. Ell. 794. 

As to the efficacy of the signature of the auctioneer's clerk, see Gosbdl v. 
Archer, 4 Nev. & Man. 485 ',8.0.2 Adol. & Ell. 500. 

(rf) 1 Sugden, Vend. & Purch. (6th Am. ed.) 150, [209]. 

As to the matter of part performance and what it amounts to, see J^ewton v. 
Swasey, 8 N. Hamp. 9 ; 2 Story, Eq. Jur. § 759-767, and cases cited ; 1 Madd. 
Ch. Pr. (4th Am. ed.) 378; 4 Kent, (5th ed.)45l, 452; Chitty, Contracts, (6th 
Am. ed.) 306, and numerous cases cited in note ; 1 Sugden, Vend. & Purch. 
(6th Am. ed.) 140, [199], et seq., and the cases in the notes ; TiUon v. TiUon, 9 
N. Hamp. 385; TSbhs v. Barker, 1 Blackf. 58; Whiihreadw. Brockhurst, 1 Bra 
C. C. (Am. ed. 1844,) 417 ; Whitckvrch v. Bevis, 2 ib. 566, note (a). 

Part performance is held not to over-rule the statute, but to take the case out of 
it Muion V. Swasey, 8 N. Hamp. 9. 

In order to make the acts done such as will be deemed a part performance of 
an agreement within the statute, it is essential that they should appear to have 
been done with a view to the performance of the agreement Acts merely intro- 
ductory or ancUlarv to an agreement are not considered as a part performance 
thereof. 2 Story, Eq. Jur. § 762, and cases cited. 

(e) 1 Sugden, Vend. & Purch. (6th Am. ed.) 141, [199] ; Whitbread v. Brodc- 
httrst, 1 Bro. C. C. (Am. ed. 1844,) 417 ; 2 Story, Eq. Jur. § 759, 761 ; Carlisle v. 
Fleming, 1 Har. 421. 
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were declared the best bidder^, at sevetal sums^ amounting in the 
whole to 3119/. ; and they immediately after the sale declared that 
they purchased for Finney ; and Finney offered to pay the deposits, 
10 per cent., and the auction duty, to Strethill Wright, the auction- 
eer ; who was also the vendor : but he declined receiving either ; 
alleging that it was then late at night ; and he had to go eight miles : 
but he told Finney he would lay down the money ; and 
. would settle the same ♦with him some other time; which [*342] 
Finney agreed to ; and accordingly Wright paid the auc- 
tion duty, amounting to 77/. I9s, hi. By the conditions of the sale 
the purchaser was to have possession of lot 3 immediately, and of 
the other lots at Michaelmas next ; paying the remainder of his pur- 
chase-money upon the execution of the conveyance on or before the 
29th of September. Finney soon afterwards gave the amount of the 
auction duty tg his attorneys to be paid to Wright ; directing them 
to take a proper receipt. He also sold the crops of hay, grass, and 
oats, then growing on the premises, comprised in lot 3, for 50/., to 
a person, who afterwards took possession of the premises in that lot. 
Finney died before the 50/. or any rent became due. An abstract 
of the title was sent to the attorneys of Finney about the 15th of 
September ; who approved the title ; but, before any conveyance, 
on the 22d of September, Finney died. 

The bill was filed by the heirs at law of Finney against the exec- 
Titors, the residuary legatee, and Wright ; praying a specific perform- 
ance of the contract ; and that the purchase-money may be paid out 
of the persona] estate. 

The answers admitted the agreement. The vendor submitted to 
perform the contract ; and the executor did not object : but the res- 
iduary legatee resisted the performance. Wright demanded the 
money he had paid from the executor ; but never received it. 

Mr. Richards and Mr. flb//, for the Plaintiff. — ^If there were no 
circumstances of part-performance in this case, the question would 
be, whether the parol contract was void or not. First, a sale by 
auction is not within the Statute of Frauds (1). If it is, 
* the auctioneer putting down the name of the vendee is [* 343] 
suflicient: Simon v. MehVter (2). Secondly, it is clear, 
that if the parol contract is admitted by the answer, and the Statute 
is not insisted on, there is a right to the performance of the agree- 
ment ; though it is now certainly very doubtful, whether, if the De- 
fendant also insists upon the Statute, the Court will compel the 
performance (3). In this case a subsisting contract is admitted. 
An executor is not bound to plead the Statute of Frauds any more 
than the Statute of Limitations. The heirs at law then have a right 
to the performance of the contract, admitted by the executors and 
the vendor. The moment the contract was entered into Finney was 

(1) Statute 29 Charles II. c. 3. 



(2) 1 Black. 599; 3 Burr. 1991. 

(3)S€ 



See anit^ vol. vi. 37, in Cofith v. Jackson ; and the note, ill. 38, to Pym v. 
VOL. VII. 17 
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in equity entitled to the estate ; and continued so at his death. In- 
sisting upon the Statute would disappoint his intention and wishes. 
These parties are all volunteers ; bound therefore by that, which he 
intended to bind himself. 

But if this point should be against the Plaintiffs, there is a clear 
part-performance ; which takes this case out of the Statute. Part 
of the money was paid. Of lot 3 possession has been taken ; and 
the produce sold. Those acts must amount to part-performance ; 
and the contract is entire. Though the terms are different, all the 
lots are sold by and to the same persons. Finney bought by <lifferent 
agents ; who immediately declared themselves trustees. The Con- 
ditions of Sale and Particulars relate to a number of lots: but 
that particular provision as to the possession applies to lot 3 only ; 
not to the others. 

Mr. Martifiy for the Defendant, the residuary Legatee. The sales 

of these lots were distinct, and independent of each 
[* 344] * other. The lots were sold under different conditions and 

particulars. Therefore acts of part-performance as to one 
could not affect the others. The effect of such acts depends upon 
the intention. Quo animo ; and the act must be done with an inten- 
tion to complete the purchase. The act relied upon by the Plain- 
tiffs, viz., the payment of part of the money by the purchaser to his 
own agent, is nothing, unless paid over by him : being in truth pay- 
ing from one hand to the other. 

The Master of the Rolls [Sir William Grant]. — ^The object 
of this bill, filed by the co-heirs of the purchaser, is to have the con- 
tract carried into execution. The vendor submits to perform the 
contract. The executors do not object to it. But the residuary 
legatee contends, that there is no contract this Court ought to exe- 
cute ; neither a contract in writing, nor part performed. It is insist- 
ed by the Plaintiff, that the residuary legatee has no right to object 
to the performance of a contract, to which the testator himself had no 
I objection. I am of opinion, the Court cannot speculate upon what 
^the deceased would or would not have done ; but the inquiry must 
|be, whether at his death a contract existed, by which he was bound, 
and which he could be compelled to perform (1). That alone can 
give the heir a right to call for the personal estate to be applied, or 
to the personal representative a right to call upon the heir. Whether 
the executor would or would not perform it, is of no moment. A 
mere executor has no right to give away the personal estate from the 
residuary legatee ; who in this case is before the Court ; and under- 
takes to show, the Plaintiff has no right to call for a performance of 
r* ^A^^ ^^ contract. 

'^ ■■ ♦ The principle upon which the Court acts for or against 
the heir, is stated (2) in The Attorney General v. Dayy and Lacan 



n 



1) Pad, vol. X- 607. 
2 2 Vea. 220. 



1802.] BUCXMASTKH V. HARROP. 345 

t 

V. Mertins (I). The question must be the same, whether a purchase 
or a sale is msisted on. Was the ancestor himself bound ? Was 
there such an agreement as converts the real estate into personal, or 
the personal estate into real (a) ? I am of opinion, every objection 
may be taken upon either, which it would have been competent for 
the deceased to take, if he had resisted the execution in his life. 
The Plaintiffs say, if it is necessary, and I am of opinion, it is, they 
can show, there was such an agreement. First, they say, either a 
sale by auction is not within the Statute of Frauds ; or, the auction- 
eer putting down the name of the vendee is an agreement in writing ; , 
and they cite Simon v. Mitivier. But, whatever is the authority of 
that case, it has been held not to extend to land. It was twice so 
ruled by Lord Chief Justice Eyre. In Walker v. Constable (2) and 
Stansfield v. Johnson (3) it was held not sufficient, that the agent 
virrote down the name (6). 

The Plaintiffs then contend, that the agreement is part-perfoimed 
as to all the lots ; and, if not as to all, as to lot No. 3. 1 am of 
opinion, this is no part performance. The Revenue Laws ought 
never to be held to operate, beyond their direct and immediate pur- 
pose, to affect the property, and vary the rights of the parties, not 
within the intention of the act Upon a sale by auction so much is 
paid to the vendor as part payment ; and so much to the Govern- 
ment, as tax. If the purchaser refuses to pay the tax, his bidding is 
void. If he pays it, the only consequence is, his bidding 
has the *same effect, as it would have had, if no such law [* 346] 
had been made, and no other. That, without which there 
would have been no contmct, cannot be said to be in part-perform- 
ance of the contract. The only contract with the vendor, and which 
I can enforce, is for the price. But, suppose the payment of the 
auction duty could be considered part of the price : 1 do not see, 
how that could bind the purchaser. In general the party seeking 
the performance must show a performance on his side ; as a reason 
for the interference of the Court in his favor ; for the ground, upon 
which the Court acts, is fraud in refusing to perform after perform- 
ance by the other party. The. inquiry is, whether Finney, if so dis- 
posed, could have resisted the performance ; for, if he could, upon 
the principle I before stated, the heir is not entitled to call for an 
application of the personal estate for this purpose. Now, his refu- 
sal, after paying part of his purchase-money, would be no fraud upon 
the seller, but his own loss ; in this case the loss of the personal es- 
tate. Wright having advanced the duty is entitled to call upon the 
executors. In Lacon v. Mertins the act of part-performance was 

(1) 3 Atk. 1 ; 1 Ves. 312. 

(a) See, antCy 341, note (al to this case. 

2) 1 Bos. & PuL 306. 

(3) 1 Esp. 101. Sec post, vol. ix. 249, Coles v. TrecoUnck; Blagden v. Brad- 
bear, xii. 466 ; Mason v. ^Armiage, Budanaster v. Harrop, xiii. 25, 456 ; Higf^- 
son v. Clowes, xv. 516 ; Kemois v. Proctor, 3 Ves. &. Bea. 57 ; 1 Jac. & Walk. 
350. 

(h) But see, ante, 341, note (e). 
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payment of a considerable part of the purchase-money ; and the 
taking notes was only as a security, in case it should not proceed ; 
and it was held, that, notwithstanding that, it was in part-perform- 
ance ; and therefore it was a fraud to refuse performance on the 
other side. 

Another act of part-performance was insisted upon here : the 
circumstances stated by the witness Barlow relative to lot 3. If this 
were held to be an act of part-performance, it could not affect any 
other lot ; for the several lots were included in distinct articles of 
sale ; and so were unconnected. But even as to this lot I am of 
opinion, it is not a part-performance. The bargain with Barlow 
was the mere act of the vendee. The vendor had no 
[* 347] * prejudice. He had done nothing to entitle him to say, 
the non-execution was a fraud upon him. If he had let 
Barlow into poagession, that would be an act, by which he might 
have had a prejudice. All Barlow says is, he is now in possession ; 
which cannot be taken to be before Finney's death ; and nothing, 
that passed since, could influence the question : the inquiry being, 
whether at his death he could have been compelled to perform the 
agreement. I am aware, there are cases that acts done by the De- 
fendant can be made a ground for compelling him to perform the 
agreement: but it is diflicult to bring those cases to bear : for, to what 
do such acts amount, when there is no prejudice to the Plaintiff? 
Only to pcoof of the existence of an agreement. The existence of 
the agreement may be put out of all doubt by the acts : but the ob- 
jection upon the Statute, that the agreement is not in writing, re- 
mains, where it did. The Court does not profess to execute a parol 
agreement, merely, because it is satisfactorily proved. In Whaiey 
V. Bagenal (1), which being before the House of Lords must su- 
persede the authority of every other case, various acts had been 
done, which implied, that the party had sold the estate, and did 
not consider himself any longer the owner of it. The question still 
remained, whether that agreement should be carried into execution ; 
and it was held, that the acts done by the Defendant did not entitle 
the Plaintiff to have it specifically performed. 

Upon the whole the Plaintiffs are not entitled to this relief. The 
bill therefore must be dismissed, but without costs. The vendor 
must have his costs from the Plaintiffs (2). 

[This note has reference also to 5. C. 13 Ves. 456.] 

1. The rights and the liabilities, both of the heir and the perBonal representa- 
tives of a person deceased, in respect of any contract enterea into b^ him for the 
purchase or sale of real estates, are to be determined solely by the nghts and the 
liability of the contracting party, as those questions stood at the time of his de- 
cease. See, ante, note 5 to SeUm v. Sladt^ 7 V. 265. 

2. With respect to the inadmi8sibilit3r of parol evidence, offered in contradic- 
tion or qualification of the written particulars under which a sale by auction has 
token place, when such evidence is tendered by a party who seeks specific per- 
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6 Bro. P. C. 45. 

See the appeal in this causo, po9t, vol. xiiL 456. 
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formaDce of the contmct so varied or qaalified,8ee note 3 to Cabferky v. W3Uam$f 
1 V. 210. 

3. The original propriety of the detennination has been much doubted, but it 
fleems to be settled, that, when lands are sold by auction, the auctioneer is to be 
considered as the agent of both parties ; and that his taking down the name of the 
purchaser is a sufficient signature to satisfy the statute of frauds. Ktmau y. 
Prodor, 3 Ves. & Bea. 59; & C. on appeal, 1 Jac. d& Walk. 351 ; CoUs v.Tn- 
ooUuek, 9 Ves. 249. Such signature, however, must either be made in the sale 
catalogue having the conditions annexed, so as to be connected with, and evince 
a clear reference thereto; or, if a separate memorandum be so sisnied, that also 
must distinctly refer to the conditions. KenwoHhf v. Sdutfidd^ 2 Bam. d& Cress. 
947; Emmermm v. HediSy 2 Taunt 47; fFhiU v. Prodor, 4 Taunt 209. But, 
provided the instrument showing the whole of the terms be authenticated, it mat- 
ters not in what part of the instrument the signature of the name is to be found. 
Ogiivie V. FoUamUy 3 Meriv. €SL Still, although an auctioneer niav, in general, 
be considered as the agent ana witness of bothouyer and seller, if the auctioneer 
be himself the seller, [and be not a mere trustee, but beneficiall;^ entiUed to the 
purchase-money,) his signing the name of the buyer will not satisfy the statute, 
notwithstanding the buyer may at the time have consented thereto : for the agent 
contemplated by the legislature, as empowered to bind a defendant by his signa^ 
ture, must be some th^ person, and not the other contracting party upon the 
record. FartbroOur v. Simmons, 5 Bam. & Aid. 385. 

4. An appeal from a subordinate branch of the Court of Chancery to the chief 
thereof^ it has been said, is, in effect, only a rehearing; and upon such rehearing 
new evidence may, according to the oresent practice, be produced ; but, upon an 
appeal from the liord Chancellor to tne House of Lords, no evidence can be ten- 
dered which was not before the Court of Chancery ; see note 2 to Hill v. Chiqh 
tiwm, 1 V. 405, where the proposed new regulations are stated. 

5. As to the effect of part-performance, in taking a contract respecting real 
estate out of the statute of frauds, and what acts are to be considered such a part- 
performance as to justify a Court of Equity in decreeing specific execution or the 
whole, see note 3 to Brodie v. St. Paul, 1 Ves. 326, and tiie note 1 to Jfilb v. 
Sbradling, 3 V. 378. The propriety of a reference to the master, to report as to 
acts of part performance, must depend on the establishment of the pieliminaiy 
fact, whether the terms of the contract are ascertained ; for, if no evidence of the 
terms has been given, no reference will be directed to supply the absence of this 
very material put of the case : if the evidence on this hMdoe contradictory and 
doubtful, a reference, or an issue, to ascertain the fact, may be proper; but, where 
the precise terms have not been put in issue before publication, it would be hold- 
ing out an opportunity to the putj to supply the detects by fabricated evidence, 
if an inquiry were directed. 5!aw|ge v. Gomtt, 1 Ball & Bea. f 
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THE EARL OF ILCHESTER, Ex parte. 

[1803, April 4; Mat, 21.] 

The Lord Chancellor. Hie Master of the Rolls. Lard Al- 
VANLET, Lord Chief Justice of the Court of Common Pleas. 

The proper application to change a guardian i^ by petition (a\ 

The testator married, but not men having children, gave the guardianship of all 
his dauffhters bom or to be bom to his wife, and of all his sons hereafter to be 
bom to nis wife and his brother or the survivor. The guardianship extends to 
all the children by that or a future marriage, [p. 3486.1 

A second marriage and the birth of children, the wife and children provided for by 
settlement, and there being children by the former marriage, a case of excep- 
tion from the rule, that marriage and the birth of a child revoke a Will (o\ 
[p. 350.] 

Testamentary appointment of a guardian not revoked by a subsequent testament- 
ary appointment, not executed according to the Statute, and not directly im- 
porting revocation (c\ [p. 351.] 

Rule of construction not to make any intendment contrary to the plain and usual 
sense of the words, unless from other parts of the Will plainly appearing not 
intended to have that extensive operation, Fp. 368 J 

Though the testator miffht not have contemplated the event, that will not affect 
the constraction, [p. 369.] 

By the Common Law a man could not by testamentaiy disposition affect his lands 
or the guardianship of his children, [p. 370.] 

An act inconsistent with the Will, though by some accident, independent of the 

(a) See pasty 381, Mr. Hovenden's note (1) to this case. 

(h) 1 Williams, Executors, (2d Am. ed.^ 108, 109 ; 4 Kent, (5th ed.), 523, 524 ; 
Skeath V. York, 1 Yes. &, Bea. 390. See also, Hodsden v. iJoyd, 2 Bro. C. C. 
(Am. ed. 1844), 540, note (d) by Mr. Eden ; Yerby v. Yerlnfy 3 Call, 334; brad v. 
Bodon, 2 Moore, Priv. Coun. 51 ; Jddu v. Hendasonj ] Desans, 543 ; JBrus/b v. 
HVkins, 4 John. Cfa. 410; Baxter v. />^, anUj 5 V. 656, and notes. 

SAs to testamentary ^rdians, see 2 Kent, (5th ed.), 224, 225, and the notes, 
order to prevent the mtroduction of loose and uncertain testimony to revoke 
a will, it is provided, that the revocation must be by another instrument executed 
in the same manner ; or else by burning, &c., with a view to cancellation, by the 
testator himself, or in his presence bv his direction. This is the language of the 
English statute of frauds, and of the statute law in every part of the United 
States. 4 Kent, (5th ed.), 520, 521, note (c). 

It jequires the same capacity to revoke a will as to make one. Misan v. Mi- 
son, 7 Dana, 94. 

An indorsement made on a will indicating an intention to alter or modify it at 
a future day, is no revocation. Rmf v. Walton, 2 A. K. Marsh. 73. Sec also 
GranUey v. GarthwaUe, 2 Russ. 90. 

But words indorsed on a will expressive of an intent that it shall no longer 
operate as a will is a revocation. Broum v. Jlwmdike, 15 Pick. 388. 

An instrument intended to be a wiU, but failing of its effect as such on account 
of some imperfection in its stmctiure, or for want of due execution, cannot be set 
up for the purpose of revoking a former will, although it contains an express clause 
of revocation ; because it cannot be known that the testator intended to revoke 
his will, except for the purpose of substituting the other. Laugktan v. Mctns, 1 
Pick. 535, 54a See Rtid v. Borland, U Muss. 206. 

But a second will, inconsistent with the first, which though perfect in form, &c., 
jet is inoperative on account of some incapacity in the party for whose benefit it 
IS made to take under it, may be set up as a revocation of the first Laughton v. 
Mcins, 1 Pick. 535, 543. 

VOL. VII. 17* 
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Will, it fails of e^ct, is a revocation; ns a covenant to make a feoffinent and 
letter of attomev to make liveiy, but no liveiy made (a), [p. S70.] 

Parol revocation of Will before the Statute of Frauds (h) [p. 37L] 

Previously to the Statute of Frauds and that as to guardianship, any declaration 
from which an intention to revoke could be collected, was sufficient, [p. 371.] 

A Will not executed according to the Statute of Frauds has no operation ; not even 
to raise an election against a person taking>a benefit in the personal estate, 
rp.372.] 

Dinerence between the 5th and 6th Sections of the Statute of Frauds, [p. 372.] 

Disposition by Will, so as to have legal efiect, and afterwards another/bv which 
tne former would be revoked, but the other substituted, and it is evident, the 
testator did not intend revocation for any other purpose than to give it effect: 
if the second instrument cannot have the effect of £sposition, it shall not be a 
revocation (c), [p. 373J 

Where the act is valid for the whole purpose, but by disability of the person to 
take, or some matter dihon or subsequent to tiie Will, it is ineffectual, it is a 
revocation (d), [p. 373.1 

A Will may be revoked by an instrument, not attested as would be required, to 
give it effect Any disposition, that would by the instrument have completely 
put an end to that Will, shall have that effect, though the instrument becomes 
ineffectual by any accident or circumstance dehors me Will, [p. 374.1 

Principle, upon which instruments not duly attested according to the Statute oi 
Frauds are rejected, and even one put rnhj have effect, as to the personal 
estate, though not as to the real ; not even raising a case of election, Q>. 375.] 

The rule of the Civil Law required the same solemnity to annul an instrument, 
that was necessaiy to its completion : relaxed by Justinian in certain cases as 



to the revocation of a Will, [p. 376.] 
The rule never adopted in its full extent in this county, [p. 377.] 
Parol revocation of a WUl good before the Statute of Frauds, [p. 377.] 



Parol revocation of agreements, [p. 377.] 

Different solemnities by that Statute for the framing and the revocation of Wills, 
[p. 377.] 

Ground of the cases of feoffment without livery and bargain and sale without en- 
rolment, with respect to revocation of a devise, [p. 378.] 

A perfect and complete Will, inconsistent with the former, is a revocation, though 
the devisee may never derive benefit from it: otherwise if defectively executed, 
and incapable as a Will, [p. 379.] 

An express revocation, if only subservient to another purpose, for which it is in- 
competent, shall not revoke (e) [p. 379.] 

Rule of the Civil Law: ^ Tune priui UtUmenhm^rumpUur^eiimpotienuB per/ectu^ 
t^r [p. 380.] 

The late Earl of Ilchester, being married, but not having at that 
time any children, by his will, dated the 28th February, 1778, and 

(a) A deed executed under ciroumstances, which make it void in Equity and 
not at law, is a revocation of a prior will. jStrnpson v. WaSkxr^ 5 Sim. 1. 

So a conveyance, tot^y inoperative for want of completion or incapacity in 
the grantee, may amount to a revocation, if it shows the mtention of the testator 
to revoke his wilL Wmvn v. Cotton, 7 John. Ch. 2G9. See BtN^es v. Green, 4 
Russ. 28. 

But in order to defeat altogether a testamentary disposition, the deed of con- 
veyance must embrace the whole estate devised by the will, otherwise it is a 
revocation jtto iaaiiii onlv. Hatwa v. Hvmfknyy 9 Pick. 360. 

But a deed obtained by fraud is not a revocation of a prior devise. Hautes v. 
WyoM, 3 Bro. C. C. 15a 

(6) See Lawson v. JMbniron, 2 DaU. 289 ; 1 Williams, Executors, (2d Am. cd.), 
99,100. 

(c) See note (e) above. 

Id) LaugkUm v. Mtins^ 1 Pick. 535, and note (c) above. 

(e) 1 WUii^ros, Executors, (2d Am. ed.\ 74, 79 ; mruor v. PraU, 2^ Brod. & 
Bingh. 650 ; Evrke v. Orke^ 4 Russ. 435 ; note (c) above. 
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duly executed to pass real estate, after bequeathing a leasehold house 
in trust for his wife for her life, and giving her all the household 
goods, furniture, &c. that should be therein, and the sum of 5001., to 
be paid upon his decease, committed the care, tuition, and guardian- 
ship, of all his daughters born or to be bom unto the said Mary, 
Countess of Uchester, his wife, during their respective minorities ; 
and he committed the care, tuition, and guardianship, of all his sons 
hereafter to be born unto his said wife and his brother Stephen Fox 
Strangways, or the survivor of them, during their respective minori- 
ties. The testator then gave and devised all his estates, subject as 
to his estates in the county of Dorset to a jointure of 1000/. a-year 
to Lady Uchester, to the heirs male of his body begotten or to be 
begotten, and, for want of such issue, to his brother Stephen Fox 
Strangways, his heirs and assigns for ever ; in case he should be 
living at the time of the testator's decease ; and in case he should 
die in the testator's life, then to his youngest brother Charles Fox 
r^^oAQi Strangways, his heirs and assigns for ever; and he gave 
I- ^ all his personal estate, * not specifically disposed of, to his 
said brother Stephen Fox Strangways ; and appointed his said wife 
and his brother Stephen Fox Strangvrays executor and executrix. 

The testator afterwards made several codicils, giving legacies and 
various dh^ections. He also left other papers, in his own hand- 
writing, and most of them signed by him, but not attested, entitled 
<' Additional Memoranda ; " the first of which, dated April 3, 
1788, soon after the birth of the present Lord Uchester, is express- 
ed thus: 

" I wish, that my friends Mr. Robert Scott and Stephen Digby 
would be kind enough to act as guardians togetlier with my wife 
and brother Stephen Strangways, to my son Henry or any other 
sons that may be hereafter bom. Ilchester.'' 

Lady Uchester died in 1790 ; leaving the present Lord Uchester, 
her only son, and several daughters surviving. — ^After her death he 
wrote the following memorandum, also unattested : 

^^ 1790. In case of any accident happening to me it is my earnest 
wish, that my dear sister Harriet would take under her care and pro- 
tection my unfortunate children. I know it is a heavy and an anx- 
ious task ; yet on consideration of the love she bore their dearest 
mother and the forlorn and helpless situation they will be in I am 
inclined to hope and think she will undertake it My dear Eliza 
though young has good sense and heart full of tenderness ; and I 
do not doubt but she will assist her aunt to the best of her abilities ; 
and prove a mother to her younger sisters and brother ; 
[*350] who will need to have the best of principles * instilled in 
him, before he is sent adrift to a public school. Good 
principles once fixed in him will stay with him for ever." 

The testator then observing, that his daughters cannot have very 
large fortunes, there being so many, expressed a wish, that Harry, 
should he have the advantage of a long minority, would add 20002. 
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a-ptece to them, if his fortune can prudently bear it ; and prooeeded 
thus: 

<^ I mean, he should go first to a small school and afterwards at a 
proper age to Eton, should that school b^then in good repute. I 
have requested my dear brother Stephen, Mr. S. Digby, and Mr. 
Scott, to be his guardians after the time my sister shall think fit 
to give him up ; which I should think would be about the age of 
ten, or, when he goes to a public school. I request his guardians 
would endeavor to sell Redlynch for him, if it can be done to his 
advantage." 

Then followed ^me other directions and legacies. Some of the 
other papers also gave legacies and annuities, and directions to his 
son and the guardians, by the general description <<my son's 
guardians." 

In August 1794 the testator married Maria Digby. By the set- 
tlement on that marriage^ dated the 27th of August, estates in the 
counties of Dorset and Somerset were conveyed to the use of the 
testator for life ; with remainder, subject to a jointure of 15001. 
a-year, to him, his heirs, and assigns for ever ; and by a deed of 
appointment of the same date, reciting his former marriage settle- 
ment in 1781 of an estate in Somersetshire upon himself for life, 
with remainder, subject to a jointure of 50QL a-year, to 
the first and other sons of the * marriage, in tail male, [*851] 
With power to him, in the event of his surviving, to ap- 
. point 5001. a-year by way of jointure, charged upon thiat estate, to 
any future wife, he executed that power in fav<Nr of his second lady. 
It was admitted at the hearing, that there was a provision by this 
settlement for the chiUren of this marriage. By this marriage there 
was issue two sons, William Fox Strangways and Giles Fox Strang- 
ways. 

The last testamentary paper was written and signed by the testa- 
tor, but not attested ; and ^^as thus expressed : 

<< December 8th, 1801. A Codicil to be considered as part of 
my WiU. 

<< I will, that Maria, my present wife, do act as sole and only 
guardian to all my children : and do sincerely desire her to take 
that trust upon her. 

<< I do also desire, that she may have my house, gardens, cSlc. 
with the use of the park at Redlynch to reside in herself, if she 
chooses, for her life ; or, if she prefers the house at Abbotsbury for 
that purpose, then that she should have that house to reside in herself 
for her life : if she does not however reside in either of the houses, 
that they should be let for the advantage of my eldest son. If she 
chooses to reside in either of the houses, then that house, whichever 
it may be, to be kept in repair for her at the expense of my eldest 
son." 

The testator died in September 1802. A petition was presented 
by the present Lord Ilchester, of the age of fourteen, and the other 
children of the testator, two sons and two daughters, to the Master 
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The other objection, is, that no case has yet occurred, in which a 
second marriage and birth of children by the second wife, there be- 
ing also children by the first marriage, have been held a revocation. 
There is no such case : but a second marriage, with children, there 
being no children by the first marriage, was decided to be a revoca- 
tion in Christopher v. Christopher. Gibbons v. Caunt (1) was under 
circumstances something like these : but the question certainly was 
not decided. Some doubt was expressed by Lord Alvanley ; but 
certainly the inclination of his mind was, that the second marriage 
would be a revocation. But how is the exception to be framed ? 
Not upon the circumstance, that there are children by both marriages ; 
for suppose, before the death of the testator all the children by the 
first are dead ; there is just the same reason, as strongly applicable : 
the same alteration of circumstances occurs : the testator dying with 
quite a new family : that new family in existence the only persons 
having strong claims upon his bounty ; all the others being remov- 
ed. That exception therefore must admit of this exception out 
of it ; introducing all the inconvenience of exceptions grafted upon 
exceptions. A rule of law ought to be laid down without 
[* 356] reference to particular cases : * for there can be no rule, 
that will not be liable to some cases of inconvenience. In 
Kenebel v. Scrafton the Court seem to have attended very much to 
the particular circumstances. A case might be put upon that, in 
which it would be quite clear, that decision would have frustrated 
the intention ; as, if it had happened, that there were many chil- 
dren born before the marriage, and only one bom afler : aU the chil- 
dren born before marriage must have been unprovided for : legiti- 
mate children only taking under the description of children (2). 

But the strongest ground for submitting, that there is not at pres- 
ent any testamentary guardian of these petitioners, is the other ; 
that the instrument of 1801 is a revocation of the appointment of 
their uncle. Upon the birth of the eldest son the testator seems to 
have changed his intention ; and from the paper written soon afler 
the death of the first Lady Uchester a clear intention appears at that 
time, that his brother and the other persons should not be guardians 
till the period,.to which he points. The statute is entirely silent as 
to the manner, in which a will appointing a guardian may be revok- 
ed. There can be no doubt, that, if the Statute of Frauds (3) had 
not interfered, a will devising land might be revoked without wit- 
nesses. This is analogous to the cases upon the Statute of Wii|s ^4), 
before the Statute of Frauds. In that period the Will, thoUgn it 
must have been in writing, might have been revoked oy parol ; and 
there are many cases in Roll's Abridgment (5), Dyer (6), Shep- 

(1) Antcy vol. iv. 840 ; see the note, 848. 

(2) AnUf CartmjM v. Fawdnf^ vol v. 590; see the note, 534. 

(3) Stat 29 Ch. n. c a 

(4) Stat 32 Hen. VUI. c. 1 ; 34 Hen. VUL c. 5. 

(5) 1 Rol. Ab. 614. 

(6) Dy. 310. 
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pard's Touchstone, and other books. It is very difficult to dis- 
tinguish that from this: but in Onions ¥. T)frer (1) something 
is said by Lord Cowper, upon which an objection will be taken ; 
that, even if by the latter will the premises had been given to 
a third parson, it should never have let in the heir; as the 
meaning of the second will was to give to the second devisee 
what it had taken from the first, without any consideration had to 
the heir, &c. The decision was not upon this ground. By the 
Statute of Frauds a will may be revoked either by a subsequent will 
or other writing. In that case it was impossible to consider the 
subsequent instrument as a mere writing of revocation. If it was 
not a revocation, as being a will, it was no revocation. It was not a 
will ; not being attested, as the Statute requires. Neither of the 
modes pointed out by the Statute, which by the latter expression 
must mean a formal revocation and nothing more, was followed. 
The reasons of the decision are very fully stated in the decree it- 
self (2). Upon some cases there is great reason for doubting the 
authority of that decision ; unless it proceeds upon the distinction in 
the Statute of Frauds (3) between a will and any other writing : 
but the reason, upon which that must proceed, cannot apply to this 
case. From a devise by the second instrument to a difierent per- 
son, the inference is, that another person had by some means ac- 
quired higher claims upon the bounty of the devisor ; and that he 
preferred that person : but it is very difficult from thence to infer 
any intention in favor of the heir. That would be a very strong 
inference. 

A testamentary guardian exists only by the act of the testator 
under the Statute of Charles 11. He has very important 
* powers; that may influence the happiness of the ward [*358] 
all the rest of his life ; among others, that of preventing 
marriage under the Marriage Act (4). Suppose such a change of 
circumstances in this long period, twenty-three years, making the 
party the most unfit person to be the guardian ; and another instru- 
ment is made, absdutely excluding that person ; and declaring, that 
another person shall be sole guardian : that cannot stand upon the 
same ground as a disposition of real and personal estate ; for there 
is no one, upon whom that duty will devolve. There would be no 
testamentary guardian, if the latter appointment could not take effect : 
nor could the Court substitute one ; for, though the Court may ap- 
point a guardian, he will not have the powers of a testamentary 
guardian. The consequence in the case of a devise of real estate, 
that the testator would give to a person, to whom he does not mean 
to give, does not apply to this case ; and that case, before Lord 
Cowper, therefore can have no application. But, if it had, bow can 
it be distinguished from the case of a devise of land to a person, 

(1) 1 P. Will. 343. 

(2) Stated from the Registei'a Book by Mr. Cox, 1 P. WUL 345^ r. 

(3) Sect 5 and 6. 

(4) Stat 26 Geo. 11. c. Sa 
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who cannot take, revoking a former devise ; as in the instances in 
Roll's Abridgment (1) of a devise to a corporation, Hooper v. Con'- 
stable (2), jkooper v. RadcUffe (3) ; which went to the House of 
Lords upon another point ; the parties acquiescing in this. Hawes v. 
Wifatt (4) is in opposition to Hick v. Mors (5) : but that case was 
not cited upon the former. Hyde v. Hyde (6). Shove v. Pihke (7), 
Beard v. Beard (8). The principle, upon which all these cases 
were decided, is directly applicable to this ; that, though 
p* 359] the second instrument * cannot take effect as a will, yet it 
is a revocation ; and it is much stronger in this instance ; 
upon which your Lordship has not to determine between different 
ckiimants, as devisee and heir at law, or legatees and next of kin ; 
but merely, whether a testamentary appointment of guardian exists. ' 
It is clear, that in 1788 the testator did not'intend his brother to be 
sole guardian ; and as clear, that in 1801 he was not intended to 
have any part of the guardianship. No particular form of revoca- 
tion is necessary : Lord Shaftesbury v. Hannam (9). Cranvett v. 
Sanders (10). As the appointment is sufficient, provided the inten- 
tion is sufficiently apparent, so is the revocation. In Burtonshato v. 
Gilbert (11) Lord Mansfield states another ground for Lord Cowper's 
opinion in Onions v. Tyrerj namely, that the cancelling was by mis- 
take. Your Lordship will not for the first time throw any difficulty 
in the way of the revocation of so important a trust ; and will also 
consider the feelings of the children, placed under the guardianship 
of a person, appointed twenty years ago, against the plain intention 
of their father. 

Another question is, whether the appointment ought to be imme- 
diate, or by a reference to the Master. The Court has in many 
cases appointed in the first instance the person pointed out by the tes- 
tator ; and it is the stronger ; as in this instance the intention fails 
only by want of form : otherwise there would be a good appoint- 
ment under the Statute. 

Mr Richards and Mr. Fonblauqi^f against the Petition. — A peti- 
tion is the proper mode ; and preferable to a bill. 
[•360] •Upon the first point, it is certainly too late now to dis- 
pute the cases, that have established this rule of revoca- 
tion ; which, however, is improperly called a rule, being only a pre- 
sumption of facts forming an exception, not within the direct words 
of the Statute of Frauds ; but a revocation implied, either upon the 

(1) 1 Roll's Ab. 614. 

(2) 8 Vin. 141. 

(3) 10 Mod. 233; 1 Bra P. C. 450. 
(4 3 Bro. C. C. 156. 

(5) Arab. 215. 

(6) 1 Eq. Ca. Ab. 408. • 

(7) 5 Term Rep. B. R. 124, 310. 
(8 3 Atk. 72. 

(9) Finch, 32a 

(10) Cro. Jam. 497. 

(11) Cowp. 49. 
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ground ctf the total change of circumstances, inferring a change of 
intention, or upon an implied condition, that in certain events that 
will was not to operate. This presumption has always given way 
in two cases : where there are children by the first marriage ; and, 
where a provision is made for the children by the second : T&om- 
$an Y. Skeppard (1): Gray v. Ahham (2): , Jackson v. Hurlock (3); 
and according to Lord Mansfield in Brady v. Cubitt (4) there must 
be a farther requisite to raise it ; that the disposition is of the whole 
property. The question is not, whether your Lordship is to act up- 
on the rule, but to extend it to a case never yet decided. The tes- 
tator had the wife and children in contemplation. By the settle- 
ment made on the second marriage he makes an anxious provision for 
that wife and those children ; a settlement ample enough to rebut the 
presumption. The very act of the settlement takes away pro tanio 
the provision for the children of the first marriage ; and transfers it 
to those of the second. Can . the act be said to be a revocation, 
when a provision is made for those objects, in whose favor the revo- 
cation is to be presumed ? The quantum of the provision is a cir- 
cumstance, to which the Court will not look. It is alarming to ex- 
tend this to the case, where there are children by the first marriage. 
Suppose the provision made for the younger children, not for the 
eldest only : the consequence would be, that the eldest would take 
the whole estate, discharged from any provision charged 
upon it for *the other children; and the father might [*361] 
have no personal estate. It might also destroy the provi- 
sion for the children by the second marriage. The rule must be car- 
ried to this extent ; and there is as little principle as authority for 
thus extending it. Suppose, a father with seven or eight children, 
not expecting any more, disposes of his property among them by 
will; and afterwards marries again; and has another child. He 
must be taken to mean, that the child of the second marriage should 
partake with the others ; and this doctrine must be carried to the 
extent, that, whenever a circumstance happens, upon which it would 
be clear, that he would have made a different provision, the will is 
revoked. Suppose, there were daughters only by the first marriage, 
provided for by the will ; and a second marriage takes place, and 
the birth of a son by that marriage : that accident would sweep away 
the provision for those equally objects of the bounty and the duty 
of the parent. The presumption cannot with any attention to jus- 
tice be carried farther. 

Upon the second question it is contended, that the codicil, though 
inoperative for the purpose of substituting a guardian, is operative 
for the purpose of revocation. The Statute of Wills does not point 
out any ceremony, but merely a writing, to denote what the testator 
meant to do with his property ; and it was held that a very slight 

1) Amb. 490, maigin. 

2) Cited Amb. 490. 

3) Amb. 487. 
1 4) Doug. 30. 
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matter, writing certainly, would revoke a testamentary disposition ; 
and farther, thiett even parol declarations would amount to a revoca- 
tion. It is to be remembered, that this codicil is a mere paper-writ- 
ing, not under seal, not executed with any solemnity. At this mo- 
ment any mterest in a mere paper-writing without seal may be waiv- 
ed by parol ; an agreement for instance : but if under seal, it could 
not be done away without seal. The object of the Statute of Frauds 

was not merely to authenticate the instrument, but to se- 
[*862] cure its effect, when * authenticated ; and that object 

would be much endangered, if the validity of the instrument 
was to depend upon a change of purpose, evidenced by parol. In 
this instance the Statute expressly requires the presence of two wit- 
nesses. Why should it be undone without the same solemnity ? 
Can it be compared to cases upon the Statute of Wills, requiring no 
solemnity ? Where is the principle for undoing such an appoint- 
ment without some form ? No authority is produced. There is 
great reason for requiring, that it should be with two witnesses, ihe 
ceremony required for giving life and activity to the intention ap- 
pointing. Your Lordship is called upon for the first time without 
any authority, affording even analogy, to decide, that an act undis- 
putably good according to the Statute, should be avoided by what 
merely shows the private intention. That opinion of Lord Cowper 
is right; and has been followed. The testator clearly intended to 
take from the first and to give to the second devisee ; and, that the 
heir should not take. It follows then, that the old will, which was 
revoked only to let in the other, must stand ; as if the revocation 
had been only for one purpose ; which fails entirely in form and 
substance. In lAtnbery v. Mason (1) the same principle prevailed. 
In the cases referred to, a devise to a person, who cannot take, <&c. 
the instrument is complete ; the intent perfect : but the law will not 
allow it to be carried into execution. It does not JiEiil from any de- 
fect of the instrument. In the cases of imperfect conveyances the 
instrument is perfect at the moment : the bargain and sale is good till 
the end of the six months : so upon a feoffment, when livery is made, 
the estate passes out of the feoffer from the execution of the deed. 
The instrument is perfect ; and the intention, that the first devisee 

should not take, is complete. In this case, where the 
[*363] supposed intention *was not completed, the instrument 

was never perfect, and th^ interest has never shifted, why 
should it go, as if there was no- appointment ? As to the incon- 
venience, that a person appointed guardian twenty years ago might 
not now be a proper guardian, cases of inconvenience may be put 
for ever ; as upon a devise not executed according to the statute the 
estate may go to a person, to whom the testator had the greatest 
reason not to give it. If the act is not sufficient in law, the incon- 
venience must follow. The Court cannot control the appointment 
of an improper guardian ; though they may control his conduct. 

(1) Com. 451, cited 4 Buir. 3515. 
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When the Court is in possession of the will duly appointing a guar- 
dian, why shoulid they receive evidence short of that, which is re- 
quired for an appointment? The purpose was the protection of 
these children. The testator might have intended to clothe this 
guardian with powers, which your Lordship could not give to any 
other guardian. Before those powers, to which he intended to sub- 
ject his children, are reduced, your Lordship ought to be satisfied, 
that there was a change of that purpose, by evidence rising as high 
as that, by which it was proved. 

Upon the l&st question, whether your Lordship would appoint a 
guardian now, or upon a reference to the Master, there is no in- 
stance of an appointment in the first instance, except in the case of 
natural children ; and a reference is particularly proper, where there 
has been an attempt to appoint by an imperfect instrument. 

Mr. Romilly in reply. — Scarcely any question has been brought 
into more doubt, than whether parol evidence can be received to re- 
but this presumption. Lord Alvanley's opinion in Gib- 
bons V. Count is against it; and Lord *Rosslyn's (1) in -[*364] 
Kentbel v. Scrafton ; and the Court of King's Bench de- 
clared, it was unnecessary to decide that question. Where is this 
rule of law found, as confined to children by the first tharriage ? 
The claim upon the parent applies just as much to the other case. 
Those, who endeavor to establish an exception to the rule, ought to 
produce authority ; as they do not attempt to go upon principle. 
The rule has been laid down as to marriage generally, without refer- 
ence to the first or second. Hiompson v. Sheppard cannot be con- 
sidered an authority ; the circumstances not being at all stated. The 
same objection applies to Gray v. Aliham. I admit, the rule is laid 
down, that the will must dispose of all the property ; and this is a 
disposition of the whole, both real and personal. It is now of im- 
portance to know, what the settlement was ; for many settlements 
might put an end to all question : if, for instance, it was a cove- 
nant, that the testator should be considered a freeman of London. 
Suppose, a testator having disposed of all his property should mar- 
ry a woman with very little property ; and he should settle that : 
would that prevent the revocation ? Every presumption would ex- 
ist as strong. Is it not better to follow the rule without ingrafting 
particular exceptions upon it ? 

As to the second point, there is no rule of law, that an instrument 
cannot be revoked without the same forms, that are necessary to 
give it validity originally. The Statute of Frauds proceeds upon 
the presumption, that there is no such rule ; having a clause, ex- 
pressing, that the devise shall not be revoked without three witnesses. 
The clause as to nuncupative wills (2) also proves, that 
but for that express provision a will in writing might * be [*365] 
revoked by parol ; and the same conclusion follows from 
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" Sect 22. 
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Onions v. Tyrety and EccUit&n v. Speak (1). So an agreement 
relating to land may be determined by parol ; and the writing only 
is necessary for that, and not attestation also. If the form can be 
dispensed with, it is not material, what that form is. It is doubtful, 
whether a revocation of an appointment of guardian must be by a 
testamentary act ; or whether a testamentary appointment must be 
proved in the Spiritual Court. In Lady Chester's Case (2) a pro- 
hibition was granted. The intention in none of the cases was to 
give to the heir, but to revoke only for a particular purpose ; which 
could not take efiect : yet the estate went to the heir. The only 
decisions against those are Ecdesion v. Speaky and Onions v. Tyrer ; 
in both which the estate was devised by the second will to the same 
person ; and the intention was only to carry it into effect more sub- 
stantially. So in Limbery v. Mason the intention was, not to de- 
feat the first will, but to do the same thing more completely ; and 
the Court would most reluctantly have determined against the in- 
tention. An appointment by deed may be revoked by will. Lord 
Shaftesbury v. Hannam (3). 

The Lord Chancellor [Eldon]. — ^If the points upon this peti- 
tion had been confined to that, which arises upon the second mar- 
riage and the birth of children by that marriage, under the circum« 
stances, in which that marriage and the birth of those children took 
place in this particular case, notwithstanding that queition must 
have been determined, not merely with respect to this matter of 
guardianship, but must have had relation to, and effect 
[* 366] upon, the property of this family,* which I take to be con- 
siderable, I should liot have been justified in giving the 
Master of the Rolls and the Lord Chief Justice the trouble of at- 
tending upon that point ; for I had no considerable doubt at first, 
nor has that been increased since, that the second marriage and the 
birth of children by that marriage should not under all the circum- 
stances be taken to be a revocation. My opinion is, it ought not to 
be so considered. I am happy to find, the Master of the Rolls and 
the Lord Chief Justice concur with me upon that ; and, without 
stating any opinion upon the cases, that have been cited, I may 
state the sentiments of us all to be, that, where a testator stands in 
the circumstances, which appear in this case, with regard to the 
children of the prior marriage, and the circumstances, in which he 
placed himself, as to the children of the second marriage, this case 
forms a case of exception. I do not go farther ; for it is too ob- 
vious from what has since passed, that from the rule, originally 
adopted and now settled, whether to be considered a rule of law or 
a presumption, whether going upon the intention or an implied con- 
dition, those diflliculties have arisen, which some judicial persons, 
one in particular, foresaw. I think it better therefore to confine the 

(1)3 Mod. 258; Show. 89. 
(3) Vent 207. 
(3) Finch, 323. 
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opinioo. in these terms ; that under all the circumstances of this 
case, this appointment is not revoked by the subsequent marriage 
and birth of children. 

The point, upon which we wish to take a little time to consider, 
is the other ; whether this codicil, most clearly demonstrating, that 
to the extent of effectuating the special purpose the testator meant 
to revoke the appointment by the will, but being incomplete for the 
effect of appointing a guardian, shall be sufficient to revoke the ap- 
pointment of a guardian by testament. That depends 
upon two points : First, whether the want * of two wit- [* 367] 
nesses would have made it ineffectual, even if this codicil 
upon the face of it proposed a purpose of revocation in all events : 
Secondly, if not professing that general purpose of revocation, 
whether the circumstance of expressing a special purpose will make 
it ineffectual as to that appointment, because ineffectual to accom- 
plish that special purpose. That will depend upon the points very 
ably put in the argument. The question takes^this turn ; whether, 
as it is necessary under the Statute, that the instrument, whether a 
deed, which I take to be only a testamentary instrument in the form 
of a deed, or a will, should be executed in the presence of two wit- 
nesses, the Statute not using the same expression as the Statute of 
Frauds, it is therefore also necessary, that any instrument revoking 
that shall be executed in the presence of two witnesses. It is ar- 
gued, that it is not necessary ; but that any thing, that can be ad- 
mitted as evidence of a change of intention, is sufficient ; though 
by an instrument not attended with the same forms and ceremonies 
as the original instrument. That is said to follow from this, that 
the Statute of Wills would admit of a parol revocation, if the Stat- 
ute of Frauds had not been made ; and upon the latter Statute 
many cases are to be collected, in which certain ceremonies are pre- 
scribed as necessary to the creation of an instrument, which may be 
destroyed without those ceremonies. With respect to the differ- 
ence between the 5th and 6th Sections of that Statute it may be 
observed, that a will is made revocable by a great variety of acts. 
The three witnesses are all witnesses to the sanity, as well as to 
other circumstances. But he may obliterate or cancel the will in 
the presence of no one ; or if before a single person, his proof will 
destroy the will: yet there is not the same guard. The argument 
is worthy attention, that, if that clause had not directed, that a 
revocation in writing should be with three witnesses, it 
would have been inferred Mrithout * those circumstances of [* 368] 
attestation. Upon agreements and in other instances the* 
Statute affords inferences for the same point. 

May 2lsL Lord Alvanlet, Chief JttsHcey stated the case ; and 
delivered his opinion : 

The questions are : First, whether the will of 1778, giving the 
guardianship of the daughters of the late Earl of lichester to his 
first lady, and of his sons to her and his brother, or the survivor. 
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must, according to the true construction and legal effect of that 
clause, be restrained to the children of the marriage at that time ; 
or whether it extends to all the children he might have by that or 
any future marriage : next, whether, supposing all are included, the 
paper signed by the testator in 1801 has revoked the appointment 
of guardian by that will. 

If I was at liberty to indulge conjecture, I should certainly be apt 
to suppose, he had not in his contemplation any future marriage. I 
have read this will with an anxious desire to satisfy myself, that I 
could state to your Lordship as my judicial opinion, that it would 
admit of the restrained construction : but upon the rules and prin* 
ciples, that I have ever thought it my duty to observe in the admin- 
istration of justice, I have ever thought it imposed upon me not to 
make any intendment contrary to the plain and usual sense of the 
words used ; unless from other parts of the will I could plainly see, 
that the testator could not have intended them to have that exten- 
sive operation the words themselves could carry ; and upon this will 
and all the other instruments, if I can take them into consideration, 
I cannot see any decisive inference, that necessarily and unavoid- 
ably this testator must have meant to restrain the guardianship 

to the children of his then wife. It cannot be denied, 
[*369] * that the survivorship as between the brother and the 

wife was not confined to a survivorship to commence after 
the testator's death ; for it is clear, though the wife died before htm, 
the brother would have been the guardian of any sons by his de- 
ceased wife. It cannot therefore be construed " provided they both 
survive." The word '< survivor" must have its natural meaning: 
namely, whether both survive him, or only one ; and though, con- 
sidering it as the case of a wife, it must be supposed, that the tes- 
tator had not in his contemplation any sons btit those of that mar- 
riage, yet it has been repeatedly determined, and is not to be de- 
parted from, that though he might not have contemplated the event, 
that happened, yet that will not affect the construction. I cannot 
illustrate it better than by supposing, that he had accompanied the 
guardianship by a bequest to any sons he might have : then all the 
inclination of the Court would be to include after-born sons ; which 
proves the impropriety of being swayed against the natural import 
of the words by argument, that probably correspond with the inten- 
tion. I must therefore reluctantly declare my opinion, that in point 
of law this clause extended to all the children either by that or any 
future iparriage ; and is not to be restrained to children by that 
marriage only. 

Your Lordship having disposed of the question, whether the sub- 
sequent marriage and birth of children effected a revocation, the 
next question is, whether the testator!s brother being as the survivor 
constituted by this clause the guardian of all sons by that or any 
future marriage, the paper-writing of the 8th of December, 1801, 
is a revocation of that clause. That paper was made after the other 
papers, pointing to the guardianship he supposed to exist ; intimat- 
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ing either, that he had given the guardianship, or, that he intended by 
some sufficient instrument to confer it. He unfortunately 
neglected to * procure this codicil to be attested by [ *370] 
two witnesses ; and the question is, whether, notwithstand* 
ing it will not have the effect of giving the guardianship to Lady 
Uchester, it nevertheless operates as a revocation of the clause in the 
will creating the guardianship in his brother, the survivor of the two 
persons appointed. This will in a great measure depend upon the 
determinations as to wills of land. It is clear, by the Common 
Law a man could not by any testamentary disposition affect either 
his land or the guardianship of his children. The latter appears 
never to have been made the subject of testamentary disposition till 
the Statute 12 Charles 11. It is impossible to contend, that it was 
comprehended under the Statute 32 Henry VIII. Till that time, as 
to land, and as to guardianship till the later Statute of Charles II. 
the law pointed out the person to succeed, and it was incompetent 
to the party by any testamentary act to alter the succession of the 
person to inherit the real estate, or, whom the law pointed out as 
guardian ; whether the party died intestate, or not. Very soon af- 
ter the Statute, authorizing devises of land, the question arose, what 
sort of testamentary acts would be sufficient to revoke them ; and 
it was soon determined, that an act inconsistent with the will, though 
by some accident independent of the instrument, it fieiiled of effect, 
yet produced a revocation. Therefore upon a covenant to make a 
feoffment to the use of the covenantor and Mary, the daughter of the 
covenantee, whom he intended to marry, which covenant was execut- 
ed by letter of attorney to make livery, and livery was made of one 
manor, but not of the other land, it was contended in Montague v. 
Jeffereys (]),that as the intention of feoffment would not have full 
effect for want of the livery, the devise was revoked only as 
to the manor. *The Book says, it seemed (that is the ex- [ *371] 
pression) to the Court a countermand of the whole. My 
opinion is, that is right ; for there was no defect in the instrument 
making a different disposition. That was complete ; if the act 
had been done after the execution. The party made the letter of 
attorney, authorizing a person to do the act, which would have 
made it complete ; and that has been determined since the Statute 
of Frauds to be a revocation of a will of lands according to the 
Statute. 

Upon the question as to parol revocations, a great number of cases 
are alluded to in Roll's Abridgment (2) : in which the question has 
been determined, in a manner forbiddmg your Lordship to say, they 
are wrong, that if there is a devise aoc^ing tor the Statute, and a 
revocation by parol in the presence of certain persons, and the 
testator says, that, when he comes to D. he will alter it, and before 
he comes to D. he is murdered, it is a revocation, though not in 

(1) Moor, 4, 291; 1 Rol. Ab. 615. For the general law of revocation, see 
ages V. TTte Duchus of Cfiandos. ante, vol. iL 417 ; and the note, 437. 
') 1 Roll's Ab. 614. 
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writing. The great question has been, whether inchoate acts, 
inconsistent, shall revoke : but in all the cases it is admitted, that if 
the act gives power to destroy the will, though the act is not done, 
yet the will is revoked. I collect then, that previously to the 
Statute of Frauds or the Statute of Charles II. as to guardianship, 
any declaration, from which an intention to revoke could be collected, 
would have been sufficient, equally as if it was in writing. That 
continued as to land down to the Statute of Frauds. But the 
Statute 12 Charles II. intervened. It is extremely material to ob- 
serve the words of that Statute ; for it is necessary to contrast them 
with those of the Statute of Frauds. Nothing appears to have 
arisen, bearing upon this question in point of the construction of 
this Statute as to the power of revocation by parol, prior to the 

Stajtute of Frauds. The words of that Statute as to 
[*372] devises of land are much more * extensive than those of 

the Statute 12 Charles II. The words in the Statute of 
Frauds ^1) ^< or else they shall be utterly void and of none effect " 
are the toundation of those determinations, which have in subsequent 
times worked so much injustice ; that wills not executed according 
to the Statute have no operation; not even to raise an election 
against a person taking a benefit in the personal estate (2). Those 
words do not occur in the Statute 12 Charles II. The difference 
between the 5th and 6th Sections of the Statute of Frauds is most 
singular ; and, if I am at liberty to impute mistake to the Legis- 
lature, it is hardly possible not to suppose it in this instance ; and to 
imagine, that they meant to institute one sort of revocation, so nearly 
approaching, and not exactly conformable, to the mode of disposition 
prescribed. But this is demonstration, that by the Common Law an 
act might not be sufficient to give, that might be sufficient to revoke : 
the Legislature specifying, what shall be sufficient to revoke. It 
was enforced at the Bar, that if that clause of revocation had not 
been inserted, a parol revocation might have been sufficient even 
after the Statute ; and this is legislative authority, that a revocation 
need not have been accompanied with all the>sanction of disposition ; 
especially when the sanction prescribed differs from that, by which 
a disposition is to be made. 

A great number of decisions have been made upon revocation 
since the Statute ; and from Eccleston v. Speak and Onions v. Tyrer 
it has been held, that, where a disposition is made, so as to have 

fegal effect, and afterwards another, by which the former 
[* 373] would be revoked, * but the other substituted, and it is 

evident, that the testator, though using the means of revo- 
cation, could not intend it for any other purpose than to give effect 
to another disposition, though, if it had been a mere revocation, it 
would have had effect, yet, the object being only to make way for 
another disposition, if the instrument cannot have that effect, it shall 



(2). 



Sects. 

Partf Skeddon v. Chodrich, vol vili. 481, and the note, 497. 
VOL. VII. 18* 
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not be a revocation. In those cases the testator, so far from intend- 
ing to revoke, only took other means of carrying the purpose into 
effect ; for in both the uses were the same. In Onions v. Tyrer the 
Lord Chancellor thought it necessary to express in the decree the 
reasons ; which is very uncommon now ; and was not usual even 
then. The essential circumstance in those cases is, that the dispo- 
sition was the same ; and therefore they do not go the length of this 
case. * 

There are many other cases, of a different sort ; where the act 
done was set aside : the act in itself upon the face of it being valid 
for the whole purpose : but by some circumstance, either disability 
in the person to take, or some matter dehors or subsequent to the 
Will, it was ineffectual ; and then upon the principle of Montague v. 
Jeffereys it was a revocation. Beard v. Beard (1) is a case of that 
sort. There are two cases, Hawes v. fVyatt and Hick v. Mors^ 
which do not bear much upon this question : but as the decree in 
Hawes v. Wyatt was reversed, and as the great authority of the 
noble Lord, who reversed that decree, may be brought in some 
d^ree to, bear upon this subject, I shall make some observations 
upon them. In that case the son after the disposition went abroad. 
During his life he never intimated any intention to quarrel with it. 
The bill was filed to set it aside upon the exertion of 
parental authority, such, that * this Court would not per- [* 374] 
mit an instrument so obtained to stand; and I was of 
opinion, that the deed could not operate against the heirs of the son : 
yet I was of opinion, it would revoke the will ; for the son thought 
it absolutely revoked ; and therefore to permit it to stand would be 
against the principle. Lord Thurlow differed upon that: but I 
believe Hick v. Mors was not then adverted to. But now there is 
the authority of Lord Hardwicke, that such an instrument is suffi- 
cient to revoke a will (2). 

Those cases afford these principles ; that a will may be revoked 
by an instrument not attested, as would be required in order to give 
it effect; that any disposition, which would by the instrument in 
question have completely and entirely put an end to that will, shall 
have that effect : though the instrument by any accident or circum- 
stance dehors the Will becomes ineffectual ; as in Beard v. Beardy 
and Rooper v. Raddiffe; as if the person becomes incapable of 
taking. Shove v. Pincke (3) struck me at first, and according to 
the mai^in of the Report it seems, as if the Court had almost 
determined the question. The point argued by Serjeant Shepherd 
is, that there was no power to make the deed ; and as the deed was 
in itself good for nothing, it was not a revocation. The Counsel on 
the other side was stopped. By the judgment and certificate it is 
clear, the Court did not intend to decide that question ; but deter- 
mined upon another question : namely, that the deed was not null 



(1) 3 Atk. 72. 

(2) See past, v< 
(8) 5 Term Rep. 124, 310. 
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and void ; but operated as a covenant to stand seised to uses. This 
puts that case entirely out of the question ; for it was not determined 
on this ground. The certificate, independent of the reasoning, is 
decisive, that this question did not arise ; and there is nothing in the 

judgment or the reasons, from which it is to be collected, 
[* 375] that they * determined upon that ground, except in the 

preamble of Lord Keityon's judgment ; where the words 
are certainly extremely wide ; and in their widest sense would em- 
brace this question. But his Lordship clearly decides, and certifies 
as the ground of the decision, what shows, that this question never 
arose; namely, that the deed was valid, as a covenant to stand 
seised to uses. There is therefore no authority in the way of this 
proposition ; that an instrument, imperfect to the point, to which 
it is directed, shall operate as a revocation of a will duly attested. 

As to the principle, upon which Courts are at liberty to reject all 
instruments not duly attested, by which wills may be revoked or al- 
tered, and even to permit one part of the instrument to have effect, 
as to the personal estate, though not as to the real estate, that must 
proceed upon this ; that wills of land or guardianship requiring to 
be attested in a particular manner, if the testator leaves an instru- 
ment, which cannot have the effect of giving the land, but is suffi- 
cient to give personal estate, the person entitled under it may claim 
the personal estate ; and if he is heir, he may take the real estate ; 
only upon this ground ; that if a person having power to give by a 
certain m^de has executed that power, and afterwards disposing by 
a mode not effectual, and having no operation, until accompanied by 
certain solemnities, neglects to add those solemnities, the Court can 
consider that instrument only as an intimation of what he would do ; 
and not having consummated it by the solemnities required he leaves 
it an inchoate act, not competent to any purpose whatsoever. Those 
are the principles, upon which a will, rejected totally as to one part, 
not even raising a case of election, and effect being given to it as to the 
other, upon the clause in the Statute of Frauds, declaring the will 

null and void, must proceed ; and though those words are 
[* 376] not * contained in the Statute 12 Charles II. yet it requires 

that the will must be executed in the presence of two wit- 
nesses. But I admit, that, if the object of this instrument was to 
revoke, though it was not sufficient to give the guardianship to 
another, it must have had that effect. But the object was to make 
a new guardian ; which vi^as attempted by an insufficient instrument, 
not sufficient to revoke the appointment of guardian, and not effec- 
tual to appoint another. 

My opinion therefore is, that the writing, dated the 8th of Decem- 
ber, 1801, is not sufficient to revoke the will, so far as it is an ap- 
pointment of the testator's brother as guardian, as surviving the first 
Lady Ilchester. 

The Master of the Rolls [Sir William Grant]. — ^The first 
point having been already disposed of, with respect to the second, 
the codicil, said to be. a revocation, though not a valid appointment 
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of a new guardian, the Statute of Charles II. authorizing a father to 
appoint a guardian by deed, executed in his life, or by will with two 
or more witnesses, is silent as to the manner, in which such appoint- 
ment may be revoked. But it has been contended against this ap- 
plication, that as a solemnity is prescribed for the appointment, the 
revocation ought to be authenticated by a solemnity of the same 
sort. The Civil Law, proceeding upon the rule, " nihil tarn convent' 
ens est naturaU aquitati quam unumquodque dissohi eo ligamine quo 
Ugatwn esiy^ required the same solemnity to annul an instrument, 
that was necessary to its perfection. Till the time of Justinian seven 
witnesses were required to the revocation as well as the completion 
of an instrument. That Emperor decreed, that in certain cases a 
mere revocation might be with three witnesses. But the rule was 
never adopted in its full extent in this country. The Stat- 
ute of * Wills prescribed writing : yet it was held, that a [* 377] 
parol revocation was sufficient. It is determined, that agree- 
ments in writing, and required by the Statute of Frauds to be in 
writing, may be determined by parol ; and it is observable, that dif- 
ferent solemnities are required by the Statute for the framing and 
for the revocation of wills. I should therefore have been of opin- 
ion, that, if the professed object of the codicil had been only a di- 
rect revocation, that object would have been accomplished, though 
without two witnesses. But this instrument has no words of direct 
revocation, nor any other indication of an intention to revoke than 
by an attempt to make a new appointment. It is contended, how- 
ever, that the intention so indicated ought to prevail ; and that the 
codicil, though not effectual as to the appointment of the guardian- 
ship, constitutes a revocation, and if an intention absolutely to re- 
voke the first appointment could with certainty be collected from 
the design to substitute another guardian, it ought to be held a rev- 
ocation of the first appointment ; for, if I am right, the Court has 
before it an instrument capable of operating as a revocation, if a revo- 
cation is contained in it ; as it would, if the intention was sufficient- 
' ly manifested. There can be no doubt, that part of the intention 
was to revoke the appointment ; otherwise Lady Ilchester could not 
be the only guardian. But the question is, whether that was the 
substantive, direct object, or only as an incidental and necessary part 
of the ultimate object ; and whether it would ever have been enter- 
tained except with a reference to that. A new devise might be ex- 
pressed so as to show absolutely and at all events an intention to 
annul the former ; as if he showed a dislike of the person first ap- 
pointed. That might show an intention absolutely to revoke. But, 
where there is nothing but the mere fact of a new devise, the inten- 
tion to revoke can be considered only with reference to the 
* new devise, and as the testator means to give effect to it ; [* 378] 
and if the instrument is so made as to be incapable of op- 
erating, I cannot conceive, how an instrument, inoperative td its 
direct purpose, can give effect to an intention, of which I know 
nothing but by that purpose. I know nothing of this intention but 
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by the tnanifestation of the other. There is no legal certainty. The 
Statute has prescribed the mode, by which alone the intention to ap- 
point a guardian can be effectually shown. If that is not pursued, 
he does not furnish complete evidence of his intention. Upon a 
devise of land by an unattested will no notice can be taken of the 
intention, so as to raise a case of election. The answer is, it is not 
competent to him to express an intention as to land by such an in- 
strument. The cases of feoffment without livery and bargain and 
sale without enrolment do not effect this. The reasoning in those 
cases is, that the instrument is complete. There is no intrinsic de- 
fect to prevent its being read as full evidence of the intention to pass 
the land, and revoke the devise. It is from something extrinsic and 
subsequent to the complete manifestation of the intention by the in- 
strument, that the effect it is in its own nature capable of producing 
is prevented. 

In each of the cases in Roll's Abridgment (1) the party had done 
all ; and the intention failed from a circumstance extrinsic. In one 
case a complete power of attorney authorizing a person to make liv- 
ery was executed : but the livery was not made. In the other, a 
grant of a reversion before devised, the tenant did not attorn. That 
did not take from the sufficiency of the grant, fully and legally man- 
ifesting the intention of the grantor. It is said in Roll (2), that if 
there is a devise to one by will in writing, and a subse- 
[* 379] quent devise to * another by parol, the latter, though void as 
a will, is a revocation of the former. That is given as a dictum 
of Lord Chief Justice Popham, not as a decision ; and cannot be sup- 
ported ; if I am right in these principles. It is said. Hooper v. Radcliffe 
proves, that a will may be ineffectual to the object in view ; and yet 
shall operate as a revocation. But that does not bear upon the 
question, whether a will defectively executed, and incapable as a 
Mrill, shall be a revocation. There the will was perfect and complete ; 
though the devisee was prevented by personal incapacity from taking. 
A perfect and complete will, inconsistent with a former, must neces- 
sarily be a revocation ; though the devisee may never derive any 
benefit from it. So in Beard v. Beard the deed poll had no defect 
in itself ; and therefore notwithstanding the personal incapacity to 
take it revoked the will. 

The cases of Eccleston v. Speak and Onions v. Ti/rery prove, that 
even an express revocation of all former wills, though not wanting 
in any circumstance for a revocation, shall not operate as such ; as 
it was evident, the only purpose of revocation was to give effect to 
the new will. It is true, the uses were nearly the same : but those 
cases prove, that an express intention declared to revoke, if only 
subservient to another purpose, for which the instrument is incom- 
petent, shall not revoke. In this case the purpose to revoke is only 
subservient to another purpose, for which it is incompetent; and 
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therefore it is incapable of effecting a revocation. Besides in Onions 
V. Tyrer Lord Cowper says, it would have made no difference in his 
judgment, if the latter will had been in favor of a different person. 
His Lordship is speaking of an instrument containing also an express 
revocation ; but in this instance there is only an implication from 
the new and ineffectual appointment. I should have no 
difficulty of * acceding to this doctrine ; for the revoking [•380] 
clause is only intended to operate as part of the will ; and 
the rule of the Civil Law, is " Timcprius tesiamentum rumpitur^ cum 
posterius perfectum est" In lAmhery v. Mason (1) that is laid down 
as the rule of our law : 

<< There is no doubt, but the testator by any writing directly de- 
signed for the purpose, and executed as the Statute 29 Charles IL 
directs, or by any cancelling, obliteration, <&c. designed merely to 
disannul the former will, might have revoked it without more : but 
he designs to do it by a new will ; and unless such writing be effect- 
ual to operate as a will, it shall not amount to a revocation (2)." 

Upon the whole my humble opinion is, that the codicil of 1801 
does not revoke the appointment of Mr., Strangways to be guar- 
dian. 

The question then is, whether he is appointed guardian of all the 
sons, or of those only by the first marriage. From the circumstance 
of committing the guardianship to the wife and brother or the sur- 
vivor it may be argued, that he could only mean sons of that mar- 
riage ; as the wife could not by survivorship be guardian of any 
other sons, I thought that probable at first. But the words are 
large enough to comprehend all sons born after the will. No restric- 
tion is imposed upon the generality of the expression. The infer- 
ence, though probable, is not necessary ; and I am not inclined, any 
more than my Lord Chief Justice, to put a construction upon words 
requiring none, as having in themselves a plain and distinct meaning, 
because some other words do not quite so well accord with them as 
upon the proposed construction. There is no direct re- 
pugnance between * the different parts of the clause. The [• 381] 
whole might operate, as the event should turn out ; and 
the guardianship of all the sons would be provided for in the event 
of either surviving; so that the guardianship could be claimed. If 
Lady Ilchester had survived, she would necessarily have been guar- 
dian of all ; unless the case of a divorce and children by a second 
marriage in her life can be supposed ; which certainly was not in the 
testator's contemplation. She having died first, he will be guardian. 
There is no inconsistency in saying, the guardianship shall extend to 
all, making it necessary to restrain it ; for either could take the 
guardianship of all at the time either could claim the guardianship. 
Mr. Strangways therefore is the guardian of all the sons. 

The Lord Chancellor [Eldon]. — ^I have only to express my en- 

(1) Com. 451. 

(2) Com. 454. 
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tire concurrence in the judgments that hava been delivered ; and I 
do not think, that I can more correctly express my acknowledgments 
to the Master of the Rolls and the Lord Chief Justice than by re- 
ferring myself to the reasons, that have been so ably stated in those 
judgments. 

The consequence is, this petition must be dismissed. In this case 
I need not add, that though the effect of the appointment of a 
guardian is to commit the custody of the guardianship, this Court 
looks with great anxiety to the executiom of the auty belon^ng to 
the guardian, and the attention expected to be paid to the reason- 
able wishes of the natural parent. Though it is not necessary in 
this instance, upon such a contest it is important to observe, that it 
can never end happily but by implanting in the hearts of the chil-^ 
dren filial and dutiful feelings towards the parent ; the best and most 
important duty imposed upon the guardian by the deceased parent. 
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Ifuardian has once taken the trust upon him, and 1ms acted as guardian, there, if 
It be sought to remove him for misconduct, a bill must be filed. 

2. WiSi respect to the doctrine of revocations of testamentary instruments, see, 
ante, note 3 to Ellis v. Sndth, 1 V. 11, and the notes to Brydges v. The Duchess 
of Chandos, 2 \, 417. 

3. For some of the leading rules with respect to the construction of testament- 
ary instruments, and the exceptions which those general rules occasionally admit, 
in favor of the testatoi^s intent, see notes 4, 5, and 6 to Blake v. Bunbury, 1 V. 
194, th£ note to Jennings v. GaUinore, 3 V. 146, note 4 to TheUusson v. Woodford, 
4 V. 277,note 2 to Hodd/ey v. Mawby, 1 V. 143, the notes to Entred v. GeU, 1 V. 
286, and note 5 to Bristow v. ffard, 2 V. 336; and that no instrument is to be 
construed by any consideration of contingencies which occur after its execution, 
and which have not been provided for, see note 8 to Moggridge v. Thackwdl, 
1 V. 464. 

4. As to the qualifications of the general rule, that a will attempting to dispose 
of real estate, but not executed accorduig to the statute of firauds, cannot be read, 
as against the heir, even for the purpose of putting him to his election, see note 7 
to Woodford v. Thdlusson, 4 V. 227. 
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BRUDENELL v. ELWES. 

[1802,JuLT2a] 

Settlement in pursuance of articles, previous to marriage, to convey to the use 
of the husband for life : remainder to the wife for life : remainder upon trust to 
convey unto and amongst all and every or any of the children in such parts and 
proportions, &c. as the husband and wife or the survivor should by deed or 
writing with or without power of revocation or by Will appoint: in default of 
appointment, to the first and other, sons in tail male ; remainder, subject to 
trusts that failed, to the heirs of the husband. A joint appointment by deed, 
subject to a |>roviso for revocation and re-appointment by the husband and wife 
and the survivor, well revoked by the wife surviving ; and by the same deed 
a re-appointment to the daughter and two sons successively for life, with re- 
mainders in tail to the crand-children, and the ultimate remainder to Uie 
daughter in fee, void for the excess beyond the power, namely, the estates to 
the grand-children, and the ultimate limitation upon them to the daughter; and 
the principle of cy pres not applicable. All beyond the life estates of the chil- 
dren therefore to go as in default of appointment (a). 

The rule, that a limitation to the heirs or ^e body in articles shall be carried into 
execution by a strict settlement, does not prevail, where the concurrence of both 
parents would be necessary to bar the intail, [p. 390.] 

The bill was filed to obtain specific performance of a contract 
entered intQ by the Defendant to purchase the manor and estates of 
Garlands in the county of Essex. The decree directed a reference 
to the Master, to see, whether the Plaintiffs could make a good title. 
The state of the title was as follows : 

By articles of agreement dated the 16th of December, 1730, pre- 
vious to the marriage of Jerningham Cheveley with Louisa Mary 
Jamineau, the said Jerningham Cheveley covenanted, that he would 
within six months after the marriage convey the manor and estates 
of Garlands upon the following trusts, namely, to the use of himself 
for life, without impeachment of waste ; remainder to the use of 
the said Louisa Mary for life ; remainder to the use of trustees and 
their heirs ; iipon trust to convey and assure all or any part of the 
said estates unto and amongst all and every or any of the children 
of Jerningham Cheveley on Louisa Mary Jamineau to be begotten, 
in such parts and proportions, and for such estate and estates, and 
with and under such charges, provisos, conditions, and limitations, 
as they or the survivor should from time to time by any deed or 
deeds, writing or writings, either with or without power of 
revocation, to * be by him, her, or them, signed and seal- [* 383] 
ed in the presence of three or more credible witnesses, or 
by his or her last will and testament in writing, testified as afore- 
said, limit or appoint ; and in default of such appointment it was 
declared, that the trustees should stand seised to the use of the 
first and other sons of Jerningham Cheveley and Louisa Mary Jam- 
ineau successively in tail male ; with remainder to the use of trus- 
tees, upon trusts, which afterwards became incapable of taking 

(a) Sugden, Powers, (4th Lond. ed.), 314, tt uq.^ 509, 512, 541-545, 551, 
etaeq. 
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effect; remainder to the use of the right heirs of Jemingham 
Cheveley. 

The marriage took place ; and by indentures of lease and release, 
dated the 20th and 2l8t of September, 1768, reciting the articles, 
and that there was issue of the marriage then living two sons, 
Jamineau and Jerningham Cheveley, and one daughter, Jane 
Cheveley, all of whom had attained the age of twenty-one, Jer- 
ningham Cheveley, the elder, in pursuance of the articles, and in 
consideration of the marriage, &c. conveyed the said estates to the 
surviving trustee in the articles and his heirs ; to hold to the fol- 
lowing uses : namely, to the use of Jerningham Cheveley the el- 
der, for life, without impeachment of waste ; remainder to the use 
of Louisa Mary Cheveley for life; remainder to the use of all 
and every or any of the children of Jerningham Cheveley on Louisa 
Mary b^otten or to be begotten, in such parts and proportions, 
and for such estate and estates, and under such charges, provisos, 
conditions and limitations, as they or the survivor should from time 
to time by any deed or deeds, writing or writings, either with or 
without power of revocation, signed and sealed, in the presence of 
three witnesses, or by will, testified as aforesaid, direct, limit, or 
appoint; and in default thereof to the use of Jamineau 
[* 384] Cheveley, the eldest son, and the heirs male of his * body ; 
with similar remainders to Jerningham Cheveley, the second 
son, and to the third and other sons ; remainder to the use of the 
right heirs of Jemingham Cheveley the elder. 

By indentures, dated the 22d of September, 1768, reciting the 
articles and settlement, and the intention to make some provision 
for Jane Cheveley and Jerningham Cheveley, the younger, Jerning- 
ham Cheveley, the elder, and Louisa Mary, his wife, by virtue of 
the power in the articles and settlement did direct, limit, and ap- 
point, unto and to the use of Jane Cheveley, her heirs and assigns, 
the reversion in fee, to take effect in possession after the decease of 
Jerningham Cheveley, the elder, and Louisa Mary, his wife, and the 
survivor, to hold unto and to the use of Jane Cheveley and her 
heirs ; upon trust, as soon as conveniently might be, to raise 1000/. 
for the benefit of Jerningham Cheveley, the younger, also a party 
to that deed, as therein mentioned ; in which deed there was the 
following proviso ; that it should be lawful for Jerningham Cheve- 
ley, the elder, and Louisa Mary, his wife, and the survivor, from 
time to time or at any time or times, during the lives of them or the 
survivor, by any deed or instrument in writing with or without power 
of revocation, sealed and delivered by them or the survivor in the 
presence of and attested by three or more credible witnesses, 
subject to the payment of the said lOOOZ., to revoke, alter, and 
make void, the said limitation and appointment to or in favor 
of Jane Cheveley, her heirs and assigns, and by the same or 
any other deed or instrument, to be by Jerningham Cheveley, the 
elder, and Louisa Mary, or the survivor, sealed, &c. to direct, limit, 
&c, unto and amongst all and every or any of the children of the 



1802.] BBUDEKEI^L V. EiiWEB. 385 

said Jerningham Cheveley on Louisa Mary, his wife, begotten, in 
such parts and propojtions, and for such estate and estates, and 
with and under such charges, provisos, and limitations over, but 
such limitations over to be for the benefit of some or one of the 
said children, as Jerningham Cheveley, the elder, and Louisa Mary, 
his wife, or the survivor, should from time to time direct, limit, or 
appoint. 

By indentures, dated the 23d of September, 1768, lOOOZ. was 
raised for Jerningham Cheveley the younger, by mortgage for a 
term of 500 years under the deed of the 22d of September, 1768. 

Jerningham Cheveley, the elder, died on the 2d of February, 
1769, without having revoked the appointment ; and not having 
any other children. 

Louisa Mary Cheveley by a deed, dated the 29th of March, 1773, 
revoked and annulled the said joint appointment of the 22d of 
September, 1768, except as to the said sum of 1000/. ; and by vir- 
tue of the power in the indenture of the 22d of September, 1768, 
&c. and in execution thereof, did direct, limit and appoint, the re- 
mainder or reversion expectant upon her decease in the said estates 
to the use of the said Jane Cheveley and her assigns for life, with- 
out impeachment of waste for cutting such timber as would not im- 
prove, subject to the payment of the said sum of 1000/. and in- 
terest, and to the said term of 500 years : provided ; that it should 
be lawful for Jane Cheveley, when she should be in the actual pos- 
session of the premises for life, by demise, lease or mortgage, to 
raise any sum not exceeding 1000/., payable after her decease to 
such person and persons, and in such manner and form, as she by 
deed or will should appoint ; and subject to such appointment, if 
any, from and after the decease of Jane Cheveley to the 
* use of Jamineau Cheveley for life without impeachment [^ 386] 
of waste ; remainder to trustees to preserve contingent re- 
mainders ; remainder to his first and other sons in tail male ; re- 
mainder to Jerningham Cheveley the younger and his first and other 
sons in the same manner ; with remainders to the daughters of the 
two Mr. Cheveleys, and to the sons of Jane Cheveley ; remainder 
to the use of Jane Cheveley, her heirs and assigns. 

In 1776 Louisa Mary Cheveley died, leaving her three children 
surviving. 

Jane Cheveley having by her will, dated the 4th of May, 1790, 
devised the estates to the Plaintiffs in trust to sell,, died without 
issue. Jamineau Cheveley was the surviving son and heir at law 
of Jerningham Cheveley, the elder ; and he survived Jane Cheve- 
ley, his sister ; and died without issue. Jerningham Cheveley the 
younger was long since dead ; leaving issue three daughters. De- 
fendants ; who were heirs at law to Jamineau Cheveley. 

The bill also prayed, that, if the Court shall be of opinion, there 
is any estate in such of the Defendants as claim under the will of 
Jamineau Cheveley, they may be declared trustees ; and may join in 
the conveyance. 
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The Master by his Report stated his opinion, that the joint ap- 
pointment to Jane Cheveley under the deed, dated the 22d of Sep- 
tember, 1768, was good ; and that the appointment by the deed, 
dated the 29th of March, 1773, was wholly void, though made, so 
far as respects the children of the marriage, in pursuance of the 
power of revocation and re-appointment reserved by the deed 
of the 22d September, 1768 ; because it was not intended by the 
articles, that a joint appointment should be defeated by 
[* 387] any but a joint revocation : but if the said power of * re- 
vocation and re-appointment was well reserved by the 
deed of the 22d of September, 1768, and well executed by the 
deed of the 29th of March, 1773, yet Louisa Mary Cheveley exe- 
cuted it in such a manner as never to displace in equity the fee 
simple vested in Jane Cheveley by the first appointment : or, if she 
did devest that interest by such deed of revocation, she revested it 
in Jane by the re-appointment contained in the same deed ; and 
therefore he was of opinion, that Jane Cheveley was seised in law 
or equity of the fee simple of the estate in question at the time of 
making her will ; and consequently, that a good title may be made. 
Exceptions were taken to the Report by the purchaser ; on the 
ground, that the deed of 1773 was a complete revocation of that of 
the 22d of September, 1768 ; and therefore the fee simple limited 
by the latter to Jane Cheveley was wholly displaced ; and the re- 
appointment to her of the reversion in fee expectant upon the de- 
termination of the particular estates limited to persons, not objects 
of the power, by the deed of 1773 was void ; and such fee never 
did revest in her. 

Mr. Richards, and Mr. Home^ for the Plaintiffs, and Mr. Trower^ 
for Defendants in the same interest. — ^The question is, whether the 
Plaintiffs can make a good equitable title : whether the Defendants 
claiming under Jamineau Cheveley are trustees for the Plaintiffs. If 
there is a doubt upon the title, the Court will not compel a pur- 
chaser to take it (1). But all the parties are brought before the 
Court, who can make a good title. Though in strictness 
[ ^88] a limitation to grand-children is not a good * execution of 
such a power as this (2), yet the Court will mould it so 
as to answer the general intent ; according to Pitt v. Jackson (3), 
Griffith V. Harrison (4), and other cases. Though these are cases 
of wills, upon the execution of articles the Court takes the same 
course ; and controls the legal effect ; particularly in the case of ar- 
ticles made before marriage ; availing itself of the distinction between 
trusts executed and executory ; which prevailed in Honor v. Hon-- 

• • • w 

(1) MU^ Cooper v. Dtnni^ vol. i. 565 ; 4 Brp. C. C. 80 ; Boake v. IRdd^ atUe, 
vol. V. 647 ; see the note, anie^ i. 567. 

(2) See oiUe, the note, voL i. 310 ; BriaUmo v. Wardt, Smith v. Lord Camdford^ 
ii. 366^ 698 ; Cronme v. Barrow, iv. 681, and the references. 

"^) 2 Bro. C. C. 51. 
I 3 Bio. C. C. 410. 



'(3) 
(4)! 
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or (l)y TVevor v. Trevor (2) and several other cases (3^ : the trusts 
Dot being finally settled by the instrument ; but some mture act re- 
maining to be done, or conveyance to be executed. Mrs. Cheveley 
by the appointment in 1773 meant to give estates warranted by the 
articles ; and the Court will lay hold of any thing to support that 
manifest intention. Her intention was to provide for the issue ; 
which she could not do by making them purchasers. Her general 
intent therefore must be taken to be to keep the estate in her fam- 
ily by giving her sons estates tail ; which would descend to their 
issue. The Court seeing the substantial object will overlook the 
form ; and execute the general intention. Upon the aigument .of 
this case at law (4) Lord Kenyon supported his opinion in Pitt v. 
Jackson. If a Court of Law will mould legal limitations in a will to 
answer the intent, much more will a Court of Equity mould the 
equitable interests. 

The Counsel for the Defendants was stopped by the Court. 

* The Lord Chancellob [Eu>on]. — ICyqu cannot find [* 389] 
a case, that has adopted the doctrine of Cy pres upon 
such a head as this, I will not introduce it in this instance. I do 
not see how to get at it either upon principle or authority. Suppose, 
instead of articles, an actual conveyance, reciting die marriage ; that 
Jerningham Cheveley was to take a considerable personal estate ; 
and he had thereby conveyed to the use of himself for life, without 
impeachment of waste ; with remainder to his wife for life ; remain- 
der to trustees and their heirs, for a legal estate, but upon trust to 
convey according to these limitations : this settlement would be a 
contract, under which all the issue would be purchasers of the estates 
thereby limited ; and under which the husband and wife would be 
purchasers of the powers given to them ; and the issue would be 
purchasers of the estates after to be limited by a due execution of 
the power. But they must be limited by a due execution of the 
power, in order to raise them : for there is no equity whatsoever be- 
tween one purchaser under the deed and another to raise any ques- 
tion, whether a difierent effect shall be given to the instrument, 
called an execution of the power ; as is done in the cases, that have 
been alluded to. 

If it stood thus in 1773, the date of the execution of the power, 
the elder Mr. Cheveley would have had a vested estate tail ; and his 
brother would have had an estate tail ; and they would have a right 
both in law and equity to the enjoyment, unless their sister could 
produce some instrument, placing her prior to them in the order of 
limitation. Mrs. Cheveley executes her power by a deed, profess- 
ing an intention to execute it according to the red meaning of the 
articles ; revoking the appointment before made, with intent, I agree, 
to execute the power according to the real meaning of the articles. 

(1) 1 P. wiu. laa 

(2) 1 Eq. Ca. Ab. 387. 

(3) Fearne'8 Cont Rem. 133, &c., 4th edit. 

(4) 1 East, 442. 

VOL. VII. 19 
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This case does not come near Pitt v. Jackson and the other cases 
upon wUls : jfirst, as they are cases upon wiUs, not deeds ; to which this 
doctrine has not been applied : secondly, those cases have at least 
gone, as Lord Kenyon observes (1), to the utmost verge of the 
law (a) i^nd I shall find it very difficult to alter an opinion I have taken 
up, that It is not proper to go one step fiirther ; for in those cases, 
in order to serve the general intent and the particular intent, they 
destroy both. But it is not necessary to go ^rther into them ; for 
in those cases the Court have said, this is the legal efiect of the lan- 
guage. There is no possibiUty of saying that here : nor could it be 
argued consistently with the real intention of the author of the 
deed ; for I must suppose her conusant of the estate her sons had 
under the articles, and would have had under the settlement, if ex- 
ecuted. Then she must contemplate them as having already estates ; 
tail ; and that the reversion in fee viras to be disposed of. Can it 
be said, her intention by this deed, with these limitations, was to 
throw in Jane's estate before her brothers, and to give them just 
what they had before ; and that after the execution of that deed 
they were to have just what they had before, only in a different 
series of limitation ? 

The cases as to articles do not apply. In those cases the Court 
says, 'Such words in articles shall be taken to denote such an intent ; 
and the convejrance shall be according to the intent so manifested. 
In Highway v. Banner (2) the concurrence of both parents being 
necessary for barring the intail, a different construction was given to 
the words " heirs of the body," from that adopted in the other cases. 

But the question here is, not how to construe articles, so 
[*391] as to protect the issue ''^ against the parent ; but whether, 

where it is agreed on all hands, that there is no doubt as 
to the meaning, as between persons all alike purchasers, there is an 
equity for one to have the estate against the others, merely, because 
the parent exceeded the power given by the articles. Those cases 
do not apply; and there is no one authority, that upon the mere 
ground of the intention of the person executing you take away for 
the benefit of one child that estate, which for default of a due exe- 
cution of the power was vested in the other child. The sons did 
not execute the deed with their mother. It is therefore her act 
alone ; and there is nothing to bind them. 

The bill was dismissed. 

1. As to the extent to which Courts of Equity will go, in tlie construction of a 
deliberately executed settlement made on mairiage, (and, a foriioriy in the con- 
struction of more hastily penned articles for such a settlement,) in furtherance of 
the intent of the parties, see, ante, notes to Hockley v. Matcbv, I V. 143. 

2. That there is a class of cases in which the execution of powers may be void 
in part only, though, where the line of separation between the excess and the right 

(!) 1 East, 451. 

(a) Sugden, Powers, (4th Lend. cdA 541. 

(2) 1 Bro. C. C. 584. 
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execution is not clearly distingaisliable, the whole will be bad: see note 1 to 
Brittow ▼. fVarde^ 2 V. 396 ; see, also, note 6 to the same case for authorities 
limiting the application of the doctrine of of pns^ even in testamentary cases. 

3. As to the occasional construction of tne words ** heir of the body," and ** heir 
male," when those words are found in a will, the context of which shows unequiv- 
ocally that the testator did not intend to use the words in their technical sense, 
see note 4 to ThOlmmm v. fToodfardf 4 V. 227. 
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NANNOCK V. HORTON. 
[1803,JuLT2a] 

IifVE8TME2fT of stock directed in trust to pay the dividends to the tesUtoi's eon 
for life ; and after his death to transfer part of the capital according to his ap- 
pointment: an interest, for life only, with a power (a). 

Power of appointment not executed by a Will having no reference to the power 
or the subject of it; and the Couit will not inquire into the circumstances of 

• the property (5), [p. 391.] 

Under a residuary beauest to the legatees in proportion to their legacies all le^- 
tees, pecuniary ana specific, even of rings, &c. not ex^nressly or by implication 
V excluded, were held entitled: so annmtants, if they had not been excluded 
upon the construction of the whole Will, [pu 391.] 

Where a particular, limited, interest and a power concur, though the latter alone 
might amount to an absolute gift, they are distinct, [p. 398.] 

Distinction as to real and personal estate, [p. 399.] 

Everv gift of land, even a general residuary devise, is specific, and that only, to 
which the partv is entitled at the time, can pass : in the case of personal pro^ 
erty what ne has at his death will pass ; and if the description is specific, it 
may operate as a direction to purchase (c), [p. 399.1 

A charge of legacies held a charge of annuities, [p. 402.] 

Thomas Norbian, by his will, dated the I7th of February, 1792, 
gave to several persons each a mourning ring, of the value of two 



(a) Sugden, Powers, (4th Lend, ed.), 99, d teq, 

h) Sugden, Powers, (4th Lend, ed.), 287, 288 ; 4 Kent, (5th ed.), 334, 335. 

Tne power may be executed without reciting it or even referring to it, provided 
the act shows that the donee of the power had in view the subject of it In case 
of wills it has been frequently declared and is now settled, tliat in respect to the 
execution of a power, there must be a reference to the subject of it or to the 
power itself. 4 Kent, (5th ed-V 334; HutUoke v. GOl, 1 Russ. & My. 515; 
IValkar v. Maekuj 4 Russ. 76 ; Lewis v. LUweUyn^ Turn. & Russ. 104 ; 'Lounub 
v. LowndBy 1 Young. & Jer. 445 ; WM v. Hinwr^ 1 Jac & Walk. 352. The 
intent must be so clear, that no other reasonable purpose can be imputed to the 
act 4 Kent, (5th ed.i 335. See Mam v. w^iufm, 3 Russ. 461 ; Hade v. 
Bkukmaoj 6 Madd. 19(); Daoita v. ffilliams, 3 Nev. & Man. 821; BradMv. 
Gihbt, 3 John. Ch. 551; Doe v. Boakey 2 Bingh. 497; S. C. on Error, 5 Bam. & 
Cress. 720; Hughes v. Turner, 1 My. & Keen, 666; Ram on Wills, p. 208-224 ; 
Wigram on Interpretation of Wills, p. 18, ef seg., pL 26, 27, 53 ; Bagge v. JllSes, 
1 Stoiy, C. C. R. 426, 445; Lovell v. Knight, 3 Sim. 275; Laipriere v. Fo^, 5 
Sim. 108. 

If a married woman, having a testamentary power of appointment, makes a wijl, 
it must be intended to be an exercise of the power thougn it contains no reference 
to it Chwn^m v. Dihben, 9 Sim. 447 ; Heytr v. Bvargery 1 Hoff. 2. 

So in all cases a will will operate ^ an appointment under a power, provided 
it can have no operation without the power. 4 Kent, (5th ed.) 335. As where 
the testator having no real estate at the time of making his will, but having a 
power over the real estate of another, devises Au real estate over to some per- 
son. Wigram on Interpt of Wills, p. 43, pi. 53 ; Lewis v. Lkwdtm, 1 Turn. 
104 ; J^apiiT v. JVc^yier, 1 Sim. 28 ; Sugden, Powers, (4th Lend, ed.), 287, 288 ; 
Skmden v. Skmden, afdt, 2 V. 589. See the rule stated, Ram on Wills, § 22, 
p. 220, where it is said that collateral evidence mav be introduced to show that 
the testator had no other land to sati^ the terms of tne wiU. See also to the same 
point, Andrews v. Enmwt, 2 Bro. C. C. (Am. ed. 1844V, 297, note (1), 304, note (c); 
Saaeyy. Perry, post, 521^1 Baugk v. Bead, ante, IV. 257, note {h). 

(e) See for the rule of law upon this subject and the statute enactments affecting 
it, Perry v. Phelips, ante, 1 V. 255, note (a), and Mr. Hovenden's note (5^ and cases 
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guineas. He gave several pecuniary legacies, as to some with 
a limitation over in case of the death of the legatee nuder the 
age of twenty-one. He also gave some annuities for the lives 
of the several annuitants. He gave to the five children of 
Elizabeth Norman 50/. each, to be paid at their respective ages of 
twenty-one ; with survivorship, in case of the death of any under 
that age, equally. He gave 2000/. 3 per cent. Consolidated Bank 
Annuities to his executors ; which he directed should be 

* invested one month after his decease; in trust to pay [*392] 
the interest from time to time to Frances Jackson for the 
maintenance and bringing up of her two children Thomas Charles 
Jackson and Frances Jackson, who were also legatees of 200i. each, 
payable at twenty-one, with survivorship, until they shall respec- 
tively have attained their ages of twenty-one years ; and in case of 
her death the said interest was to be paid to her husband Charles 
Jackson, to be by him applied for the benefit of his said two chil- 
dren ; and when the said two children should have respectively at- 
tained twenty-one, in trust to transfer a moiety of the principal 
stock unto each of such children upon their attainment of their said 
ages respectively ; and in case either of such children should die 
before, then he gave the whole principal stock and all benefit thereof 
unto the survivor of them absolutely. To the said Frances Jackson, 
the wife of Charles Jackson, for her sole use and benefit for life he be- 
queathed the interest and dividends of 1000/. 3 per cent. Con- 
solidated Bank Annuities ; and directed, that his executors should 
invest the said sum of 1000/. ; and should stand possessed thereof 
in trust to pay the interest to her for life, free from the contracts of 
her husband, for her separate use ; and after her decease he gave the 
said principal sum unto her said two children equally ; and in case 
of the death of either of them before that time he gave the share 
of him or her so dying to the survivor absolutely. He directed, 
that the said legacies and annuities therein before given should vest 
immediately after his decease in all such of the several legatees and 
annuitants, who should survive him. The testator then gave to his 
son Robert Norman 4000/. He likewise gave to him during his 
natural Ufe the interest and dividends of 8000/. 3 per cent Con- 
solidated Bank Annuities; which he ordered that his executors 
should purchase i^nd transfer in their names : and should stand pos*- 
sessed thereof, in trust to pay such dividends, as the same 

* should become payable, unto his said son during his life ; [ *393 ] 
and from and immediately after his death in trust that his 
executors should pay, apply, and transfer 6000/. part of such capital 
stock, unto such person or persons, at such time, manner, and form, 
as his said son by any deed or writing, executed in the presence of 
two witnesses, or by his last will and testament executed by the like 
number of witnesses, should in that behalf order, give, direct and 

cited ; 4 Kent, (5th ed.), 510, and note (d), 511, 512 ; Gerard v. C% of PhaadMna^ 
4Rawle,323; Moioe y. Earl of Dartmovdh^ante^ IS7 ; BrydgtSY.IhtditfiofVhan' 
dM, aa<e, 2 V. 417, note (lO, note (3) of Hovenden. 
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appoint ; and, as to the remainder of such capital sum or stock, 
from and immediately after his said son's death in trust to pay and 
apply the same to and amongst the several persons, thereinbefore men- 
tioned, to whom he had given legacies, rateably and in proportion 
to their said legacies. He also gave his said son a leasehold house. 

The testator also ordered his executors to purchase or transfer 
into their names 14,0002. 3 per cent Consolidated Bank Annuities ; 
and that they should stand possessed thereof in trust to apply the 
whole or such part of the interest as should be necessary for the 
maintenance of the two natural children of his late, son John Ncn*- 
man, until they should respectively attain twenty-one ; and when 
they should have attained that age respectively, in trust to transfer 
such capital stock as follows: viz. 9000/., part thereof, to John 
Henry Norman, one of the said children, and 5000/. to Ann Nor- 
man, the other ; and he directed his executors to see to the bringing 
them up until the age of twenty-one ; and, if any overplus at that 
time, to be divided between them in proportion to their i^ares : but 
in case the said two children should die before their attainment of 
such age, then he gave and bequeathed the capital of the 14,000/. 
unto and amongst the several persons thereinbefore named, to whom 
he had given legacies, to be divided amongst them in proportion to 
their several legacies thereinbefore given to them respec- 
[*394] tively *(his son Robert Norman excepted) ; and in like 
manner as to the shares of such capital stock of either of 
them dying before the attaining of such age, except as aforesaid. 

He then gave a freehold house to his executors ; upon trust to 
convey to the said John Henry Norman, his heirs, &c. when he 
should attain twenty-one ; and in the mean time to receive the rents 
and profits, and improve the same for his benefit ; but in case of his 
death before that age to be sold, and the money to be divided 
amongst the said legatees in proportion to their several legacies by 
him thereinbefore given, except as aforesaid, and the natural daugh- 
ter of the said Ann Pratt. 

The testator then gave three more legacies of 50/., 10/. and 10/. ; 
and bequeathed to diflferent persons different suits of clothes and a 
bed and furniture, and bed-linen. All the rest and residue of his 
estate and effects whatsoever and wheresoever and of what nature 
or kind soever he gave and bequeathed the same unto and amongst 
the several legatees thereinbefore named, to be divided amongst 
them in proportion to the several legacies by him thereinbefore given 
to them respectively, except as aforesaid, and the said natural son 
of his late son John Norman deceased ; and he directed, that if his 
estate should fall short in payment in full of the said legacies and 
annuities, the same should be made good by and out of the said 
14,000/. 3 per cent. Consolidated Bank Annuities so as aforesaid 
given to the son and daughter of his late son John Norman. 

By a codicil of the same date the testator directed, that his said 
son Robert Norman should receive the interest and dividends of 
6000/. 3 per cent. Consolidated Bank Annuities during his life 

VOL. VII. 19* 
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only, instead of the interest and dividends of 80002. like annuities 
given him by the said will ; and that he should at his death have 
liberty to dispose of 4000/., part of the said 6000/. Bank Annuities, 
only ; and the testator thereby confirmed his said will in all other 
respects. 

Robert Norman, the testator's son, by his will, dated the 8th of 
November, 1793, executed in the presence of two witnesses, and 
signed by them, gave and bequeathed to Elizabeth Laws, his friend 
and companion, the sum of 20bO/. 3 per cent. Consolidated Bank 
Stock : to his wife Alice Norman 1000/. ; and he gave to five other 
persons legacies of 500/. each ; not disposing of the residue, nor 
appointing executors. 

The bill was filed by some of the legatees of Thomas Norman ; 
and the necessary accounts and inquiries were directed. The cause 
coming on for farther directions, it appeared by the Master's Report, 
that, exclusive of the interest that Robert Norman had in the 4000/. 
stock under the will of his father, his whole personal estate was not 
equal to the legacies given by his will. That fund of 4000/. was 
claimed by the widow of Robert Norman ; who had taken out ad- 
ministration to him. 

The questions were, first, whether under the will and codicil Rob- 
ert Norman took the absolute interest in the 40002. stock, or an in- 
terest for life only with a power of appointment : and if the latter, 
whether his will could be considered an execution of the power : 
Secondly, whether the personal representative of Robert Norman in 
respect of his pecuniary legacy of 4000/. was entitled to a share of 
the 2000/.* stock, the surplus beyond the stock, which was the sub- 
ject of the first question : Thirdly, whether the annuitants, and the 
specific legatees of rings; &c. were entitled to share in the residue 
with the pecuniary legatees. 

The Solicitar G&mtral, [Sir T. M. Sutton], Mr. Lhyd [*396] 
and Mr. StanUy^ for the Plaintiffs. — ^Upon tlie first ques- 
tion, as to the interest of Robert Norman in the 3 per cent. Consol- 
idated Bank Annuities, he took only the interest for life, with a 
power of appointment ; according to the. distinction taken in Lieft 
V. Saliingstone (1) ; followed by Maskelyne v.Maskeb/M (2), lUton 
V. Shephard (3), and Fuher v. The Bank of England (4) : deter- 
mined expressly upon that distinction. Some intention tiien to ex- 
ecute this power must be shown : Andrews v. Emmot (S). In 
Hales V. Margerum (6) it was held the absolute property ot the tes- 
tatrix, independent of any power ; and qualified merely with refer- 
ence to her situation as a married woman. In that case Lord Al- 

(1) 1 Mod. 189; Carter, 232; 2 Lev. 104; Tondinson v. DighUm, 1 P. WilL 

(•i) Amb. 750. 

(3 1 Bro. C. C. 532. 

(4 At the Rolls, Sd July, 1795. 

(5) 2 Bro. C. C. 297. 

(6) Ante, vol. iii. 299. Sec also Langham v. JVhtny, iii. 4G7 ; Croft v. Site, iv. 
60. 
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vanley eipreasly says, no inquiry can be made into the properly. 
This sum of 40002. stock must therefore fall into the residue. 

As to the persons, who are to take the residue, the legatees of 
stock are entitled to share with the pecuniary legatees in proportion 
to their legacies ; but how can the legatees of rings or clothes be 
entitled to share ? They could not be intended. 

Mr. Bidiardsy and Mr. Trawery for the Defendant, the adminis- 
tratrix of Robert Norman. — ^If it i^pears, the party intended to act 
upon this property, that is sufficient to enable him to dispose of it, 
pursuant to his power. Lord Kenyon in Andrews ▼• JEkmot cites 
those cases with approbation. In this instance, as in that, the per- 
sonal estate, exclusive of the subject of the power, is not 
[* 397] * nearly sufficient for the l^;acies. By the codicil no form 
of disposition is prescribed ; a complete and absolute 
power of deposition is given to him.. Suppose a devise of an estate 
in Middlesex : the devisor not having any estate in Middlesex ; but 
having a power to dispose of an estate in that county : your Lord- 
ship would admit evidence. This testator had not 2000/. 3 per 
cents, and must therefore have intended disposing of that sum to 
exercise his power over the 40002. stock ; though not particularly 
disposing of the whole of it A reference to the subject of the 
power is sufficient within all the authorities. 

But there is a great deal in the other point ; 'thatthis is an abso- 
lute gift to Robert Norman in all events. A gift to a person, to be 
at his disposal, is an absolute gift The variation between the will 
and the codicil, both executed in the same day, is important 
Though the codicil expresses the gift to be for life, he has also an 
absolute power of disposition ; and might have done any thing with 
it 

With respect to the 2000/. stock, beyond the subject of hit power, 
Robert Norman was entitled to share with the other legatees. He 
is expressly excluded, wherever intended to be excluded ;' and there 
is nothing absurd or uncommon in the circumstance, that the benefit 
does not arise till after his death. 

The Solicitor General [Sir T. M. Suttan]y in reply observed, that 
the principle was clearly settled in Andrews v. Emmot^ Standen v. 
&anden (1), and Hales v. Mtirgerum; and, that the insufficiency 
of the estfiite to answer the legacies was never considered/a'sufficient 

ground for holding the will an execution oif- the power. 
[• 398] * The Lord Chancellob [Eldon].— The first consid- 
eration is, what interest Robert Norman had in the 4000/. 
stock. If he was absolutely entitled to it, there can be no question, 
that it will pass under his will. The express subject of the bequest 
in the will of the father is the interest and dividends ; and the stock 
itself, as hr as the legal disposition of the capital, is to be vested in 
the names of trustees, and to remain in their names at least during 
his son's life. By the will the power of the son is to be executed by 

(1) Aniey vol. ii. 589 ; see the note, 594. 
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a certain form ; and he could give no interest by a will in any other 
form. In the gift of the remainder of the stodc to the legatees, it 
b true, the words would vest transmissible interests, if they should 
die before his son : but in considering what he meant as to his son 
it is fit to attend to the very words. In the codicil, of the same 
date as the will, there is a phrase, which coupled with the will satis- 
fies me he meant, the stock should remain in the trustees during the 
whole of his son's life ; << that he should at his death have liberty to 
dispose of 4000/.," &c. The meaning of both instruments, taken 
together, is, that the executors should purchase or transfer to their 
names 6000/. stock : the son- to have the interest and dividends for 
his life ; and of the capital, which during his life was to remain in 
the names of the trustees, he was to have liberty to dispose of 4000/. 
at his death. But the codicil was not by any means intended to en- 
large the interest he had in it under the will. On the contrary, the 
primary intention of the codicil was to reduce his power as to the 
quantum^ over which the testator had given him an authority ; and 
this is within the principle of the cases, that, where there is a par- 
ticular, limited, interest, and this sort of power, liberty, or authority, 
though the latter without a particular, partial, limited, interest point- 
ed out might have amounted to an absolute gift, yet, where both 
occur, the gift is held to be of the linkited interest ; and the other 
to be but a power, and not an interest. Robert Norman 
* therefore had not that interest, which, if he meant to give [* 399] 
by his will what he was interested in, would pass by his 
will ; but it was necessary, in order to pass it, that he should execute 
it as a power. 

The next question is, has he executed it as a power? I am not 
sure, the rule does not oUige the Court to act against what proba- 
bly might have been the intention nine times in ten. There is not 
in this will any reference whatsoever to the power ; nothing having 
a necessary reference to it ; or, that can be stated as having any 
reference ; except the words ^< 3 per cent. Consolidated Bank Stock." 
That sum is so given, that it cannot be disputed, that, if, when he 
died, he had not had any stock, but had other personal estate, that 
stock must have been purdiased for the legatees. It is not specific. 
It would operate only as a direction to purchase stock, if he died 
without any stock ; and it is very difficult to say, that what would 
amount to that direction in a wUl, is to be construed into a gift of 
that, which was not his to give, but over which he had a power. 
With respect to the case put in the argument, of Black-acre in Mid- 
dlesex, there is great difierence between real and personal estate. 
Every gift of land, even a general residuary devise, is specific. Only 
that, to which the party is entitled at the time, can pass. But, as to 
personal estate, he may give that, which he has not, and never may 
have ; and at all events whatever he may happen to have at his 
death will pass. He might have had stock, before he died ; though 
he might have had none at the date of the codicil. But, if he never 
had any, yet the terms of this bequest would be satisfied ; calling 
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for this construction ; that the executors must buy it after his de- 
cease. 

The case of Andrews ▼• Emmot and the others of that 
[* 400] class are clear, and distinct, and positive, and express, * to 

the point, that you are not to inquire into the circumstances 
of the testator's property at the date of the will, to determine, 
whether he was executing the power or not (1). It may be difficult 
to reconcile the application of that rule with a construction, that 
may be put upon the passfage cited (2) from Moderns (3). But 
that may amount only to this ; that, where it is sufficiently described, 
the gift shall hold as an interest or as a power. But the subject 
must be described in apt terms. The difficulty I had as to Andrews 
y. Emmot was, how the Court could by any evidence, that could be 
stated by the Report, have brought under the words << my personal 
estate," that property, which was in no sense his. Haks v. Mar- 
gerum is very different. The true point of Lord Alvanley's decision 
turns upon this ; that the testatrix had by the effect of the other 
will such an interest in that stock, as entitled her with great prqui- 
ety to say, that was her stock ; and his Lordship was of opinion, 
the other will, placing the stock in trustees, and giving her the re- 
ceipt of the profits for her separate use and the power of disposition 
at her death, amounted to evidence upon the face of the will suffi- 
cient to satisfy the Court, that the testator meant, that stock should 
be her's ; and he would not infer against that any thing from the 
circumstances and the trusts created in the will ; which be thought 
were inserted only to make the stock more effectually her's than it 
would have been without those trusts and circumstances ; consider- 
ing, that she was a maitied woman. But his Lordship most dis- 
tinctly states, that he decided that case consistendy with all the other 
cases. In this will there is nothing, that refers to the power ; noth- 
ing necessarily descriptive of the property, over which it existed ; 

and therefore, whatever might have been the intention, I 
[* 401] am bound by the authbrities to *say, this testator did not 

mean to affect any property but what was his own. 
The next question is as to the 2000/. stock ; whether Robert 
Norman is entitled to any interest in it. That depends upon the 
will, the codicil, and the general scheme of the whole, taken togeth- 
er. I am strongly of opinion, it was not the intention of the testa- 
tor to consider this son as, in the sense in which the words are used, 
one of the persons " thereinbefore mentioned," to take a share of 
that fund of 20002. stock. The son would be dead, and could 
not be existing as a person, to whom it could be paid or transferred ; 
and though I agree, as to the others, it would be transmissible in 
case of their deaths, yet that is more the effect of the law than of 
the testator's intention ; and I am confirmed in that t>y this ; that, 
when he disposes of the contingent interest in the 14,000/. stock 

(1) 2 Mer. 537. 

(2) 2 Bro. C. C. 300. 
* (3) 12 Mod. 46^. 
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and of the residue, excepting those he means to except, he names 
them ; and, excluding Robert Norman in both instances, the gener- 
al intention appears, making this provision for him, not to include 
him after his decease as one of the persons to take a share in the 
capital. As to the 14,0002. stock he thought it necessary to exclude 
Robert Norman by name ; satisfied, that in the former instance he 
was excluded, though not expressly, by the manner, in which the 
gift was made : but in the disposition of other property by a subse- 
quent part of his will, not thinking he had excluded him in the man- 
ner of giving that In the contingent disposition of the produce of 
the house, directed to be sold, he makes a similar exclusion ; with 
the addition of the natural daughter of Ann Pratt ; not excluding 
her brother ; upon whose death the gift depended. It is not a cir- 
cumstance of great weight, but not altogether unworthy attention, 
that it is not very probable, the testator should exclude Robert from 
^a share of the other funds, meaning, that he should take a 
* share of the 2000/. He is therefore excluded as to the [* 402] 
2000/. ; and the 4000/. fisJls into the residue ; from which 
he is expressly excluded. 

The question then is, who are the legatees to take these different 
funds. The word " legacies " would take in all sorts of legacies. 
Annuity is in a sense legacy ; and annuitants legatees. There is a 
good deal of difficulty as to the arrangement in supposing specific 
legatees meant here. But all conjecture upon that is shut out ; for 
that part of the will excluding the natural children of Ann Pratt 
shows, they would take under the description of legatees, unless ex- 
pressly excluded. In the case upon the Duke of Bolton's will a 
charge of legacies was held a charge of annuities (1). But then the 
question always is upon the whole context of the will, taken togeth- 
er ; and I rather think, this testator did not mean annuitants, upon 
the clause, in which speaking of annuities he contradistinguishes 
them from legacies, using the words << legacies and annuities." The 
same reasoning therefore, that proves, specific legatees are intended, 
authorizes the Court to say, annuitants are not intended there. 
They are also probably not intended ; as it is much more easy to col- 
lect the share upon the pecuniary legacy than the share of an annu- 
itant ; valuing his annuity. But there also the difficulty occurs as 
to the specific l^jacies. ' The annuity is not transmissible ; but ceases 
with the annuitant ; and it is much more difficult to suppose, they 
arc meant to take than pecuniary legatees : the legacy being part of 
the property of the legatee. This is only my conjecture upon this ; 
and if I had found the other construction declared, I should not feel 
strong enough to disturb it. But my opuiion is, that the distribu- 
tion is to be among all the legatees, thus considered, whose names 
occur prior to the distribution, except those expressly or by implica- 
tion excluded, 

* As to the legatees of rings, I do not believe, he meant [*403] 

(1) SihUy V. Pfny, poii, 5«. 
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them to take any share : but still they are legatees ; and there is no 
phrase to characterize them, upon which I can conjecture, as I can 
upon the word " annuities." The best construction is to give the 
word all the operation, it will have, unless there is something else in 
the will to confine it. 

1. That a ri^rht of enjoyment for life, coupled with a power of appointment hj 
will, does not ffive the aosolate proper^ ; or enable the first taker to dispose of 
the subject so limited, otherwise than by a due execution of the power: see, cmfe, 
note 3 to BuU v. Fard^j 1 V. S70. But that, in order to execute a power by will, 
it is not necessary to recipe the power therein : see note 5 to Biake v. BuniunL 1 
V. 194. 

2. Every devise of lands is specific : it follows, that no man can dispose by will 
of lands to which he had no title at the time of making such will. See note 2 to 
BrydgtB v. The Duektu of Chandoe, 2 V. 417. But the stote of a testatoi's pecu- 
niary funds, at the time of making his will, cannot be gone into, for the poipose of 
showing (from the inadequacy of his own personal property to answer the bequests 
he made) that he must have mtended to execute a power over funds of which he 
had a riffht of appointment, supposing that power to be duly exercised. See note 
5 to Bl3ce V. Bunbunfj as before cited. 

3. That, unless the context (as in the nrincipal case) distinguishes them, Ici- 
cles and annuities given by the same will must receive exact^ the same consid- 
erations in all respects. See Falifi ctue, 2 Freem. 49 ; iSCb/ey v. Pemfj 7 Ves. 
534 ; Habergham v. Ftneent, 2 Ves. Jun.231 ; and seethe note to Bamea v. i2ot9- 
%, 3 V. 305, as well as note 2 to Qibmm ▼. Bott, 7 V. 89. 



PETRE, Ex parte. 
[1802, Jdlt 21.] 

A LARGE allowance fer maintenance and education ordered under circumstances ; 
but with reluctance (a). 

This Petition, presented by Edward Robert Pctre, and Jnlia 
Maria Petre, infants, prayed, that the Master's Report may be con- 
firmed. ^ 

The Report stated, that the real estate, of which the petitioner 
Edward Robert Petre is tenant in tail under the marriage settlement of 
the late Lord Petre, is of the annual value of 72502. ; subject to a joint- 
ure to Lady Petre of 1500/. a-year, and to portions of 10,0002. for the 
two younger children, equally, at the age of 21 , and maintenance out of 
the interest, not exceeding 4002. a-year. The late Lord Petre by 
his will gave Lady Petre the sum of 2000/. the use of a house rent- 
free, with the furniture, an additional annuity of 500/. and a legacy 
of 10,000/., to be void, if that additional annuity should be settled 
upon her by his son, now Lord Petre ; and appointed her guardian. 

(a) I Macoherson on Infants, (Lond. ed. 1841), 250, 224 ; Greenwdl ▼. GnenmU, 
onie, 5 V. 199, note (a). See the provision on this subject of maintenance to children 
out of their own property, while their father is living, Mass. Rev. Statutes, ciu 78, 
§2. Seealso,ff%^ v.I>ot0,2Mass.415; IfiZifceff^ 
V, Howard, 4 Mass. 97. 
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Edward Robert Petre was bom in 1794 ; the daughters in 1795 and 
1798. They had no fortune, except what they were entitled to un- 
der the settlement 

■ The Report farther stated, that Lady PeU« had taken a country- 
house and some land ; and that the petitioners were educated at 
home, A private tutor was engaged at 1002. a-year, and it was pro- 
{H>sed, thai a governess and proper masters should be employed : a 
man servant for the son ; a coachman ; one household servant at the 
country-house ; a gardener, and two maids for the daugh- 
ters. * The Master found, that the probable annual expense [* 404] 
of the maintenance and education of the son is 1550/., 
and of the daughters 5002. ; and stated that 16002. a-year is proper 
to be allowed to Lady Petre for the maintenance and education of 
the son for the time past (1) since the death of his father, and the 
time to come ; and 4002. a-year for the daughters. 

When this petition first came on, the Lord Chancellor directed a 
reference to the Master to review his Report ; regard being had to 
the circumstances of the daughters and of their mother. 

The Master by his farther Report repeated his former opinion ; 
observing, that Lady Petre's annual income does not exceed 20002. 
a-year ; and that considering the rank and tender years of the peti- 
tioners, and their religion (2), it is most advantageous, that they 
should be brought up together, and educated under their mother. 

The Lord Chancellor [Eldon] stopped Mr. BomUUfy in sup- 
port of the petition ; saying, he should confirm the Report, though 
not very willingly ; and would not lend a willmg ear to any applica- 
tion to increase this allowance (3). 

See, (mUy note 2 to GnenweU v. Gntnwdlj 5 V. 194, and the farther reference 
there given. 



RIDGEWAY e. DARWIN. 
{laa, Jolt 2L] 

ExECUToa, charged by his answer, net permitted to discharge himself by his affi- 
davit of pa3rment8 to the testator in his life (a^ 

Admission of the receipt of sums, whidi sums he had naid, &c. a good discharge, 
[p.405.] 

. The Defendant, an executor, being charged by his answer with 
the receipt of money, attempted to discharge himself by his affidavit 



s 



Ante^ ToL t. 199, and the note. 
The Roman Catfiolic religion. 



(a) See T^lkoRiptm V. Iknnfte, /lOfC, 587, and note (6) ; Hff< V. !rVn J^^ 
CL68. 
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of different sums, amounting in the whole to 1502. ; as paid by him 
to the testator in his life ; and the Master not having allowed that 

discharge, he excepted to the Report. 
[^ 405] * Mr. Richards and Mr. Hart, in support of the Excep- 
tion. — ^The Attorney Oeneraly Mr. RomUfyf and Mr. Johir 
son, for the Plaintiff. 

The Lord Chancellor [Eldon] said, that if a man admitted, he 
had received certain sums, which sums he had paid, &c., the dis- 
charge following immediately, in the same sentence, that would 
do ^1); bi)t he never knew an instance, where a man was allowed to 
discharge himself in this way by affidavit ; observing, that he swore 
safely to payments to a dead man. 

Mr. HoUist (Amicus Curia) Add, Lord Hardwicke determined 
against such a discharge ; as appeared by a case in the Register's 
Book. 

The Exception was over-ruled. 

The rule, kid down in the principal case, that a defendant cannot discharge 
himself from a sum with which he is charged by the admissions in his own answer, 
unless the circumstances of such charge and alleged discharge are so immediately 
connected as to form, in fact, only pn^ of the very same transaction, was con- 
firmed in Thompson v. Lambcy 7 Yes. 588, and in 12o6tiMOfi v. Seohtej, 19 Vcr 
584. In the case last cited, it was intimated that, when the admission of the 
charffe was made by mistake, the party should apply for leave to correct that mis- 
take oy putting in an explanatory answer; but that, if he omitted to take this 
courK, he comd not except to the master's report, founded on his own admission. 



STOKES, Ex parte. 
[180a,Jm.T23.] 

Petition to mipersede a Commission of Bankruptcy, before any meeting, upon 
affidavits of me solvency of the bankrupt, that he never committed an act of 
bankruptcy, and did not owe the petitioning creditor lOOL refused: nor would 
the Lord Chancellor direct an issue. 

Commission of Bankruptcy an execution for all creditors. The petitioning credi- 
tor therefore cannot receive his debt, and the Commission be superseded, while 
the others are unsatisfied, [p. 408.] 

The prayer of this petition was, that the Commission of banki- 
rupt issued against the petitioner, an attorney, may be superseded. 
No meeting had taken place under the Commission. The affidavit 
of the petitioner stated, that he never had committed an act of bank- 
ruptcy ; that he is solvent ; and does not owe the petitioning credi- 
tor tool. ; and the petitioning creditor had brought an action against 
him in the last Term for 80/. only ; that he desired the particulars to 

(1) Ante, Blount v. BurroWy vol L 546 ; post, Thon^fson v. Lrnnbe, 587 ; Bohinson 
V. Scotnof, vol. xix. 58^ 
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be sent to him ; which had not been done. The agent of the peti- 
tioner swore, that he is worth 3000/. after all his debts paid. 

In opposition to this the affidavit of the petitioning creditor stated 
positively, that 178/. is due to him from Stokes; that the deponent 
brought an action against him for that sum, which he 
found he could not recover; and *many other creditors [^406] 
are in the same situation ; that, after the Commission is- 
sued, Stokes offered to pay the deponent ; and that he shall be able 
to prove Stokes a bankrupt. 

Mr. Bichardiy Mr. RomiUyy and Mr. CooJcCy in support of the pe? 
tition, cited Ex parte Parsons ( I). 

The SoKdior General [Sir Tnamas Manners Sutton] and Mr. Hally 
for the Assignees. — ^This application is perfectly new. If it can 
be supported, it is at least necessary, to induce your Lordship to in- 
terfere, that it should be quite clear, that there is no debt, upon 
which a commission can be taken out, and no act of bankruptcy. 
The creditors cannot be prevented from taking this course, if they 
please. In Ex parte Parsons the question was only as to the trad- 
ing; which any man is competent to speak to: but whether there 
*was an act of bankruptcy, or not, is matter of law as well as of 
fact. 

The Lord Chancellor [Eldon]. — ^This is one of the most im- 
portant applications, that ever was made in bankruptcy. Suppose, 
the petitioner should turn out to be perfectly solvent ; yet if a debt of 
100/. is sworn to, and he is a trader, and has committed an act of bank- 
ruptcy, a commission may be taken out ; and those facts being well 
established, the creditor has a right to do so. If this is the effect of 
the Statutes, the Chancellor has nothing to do with the consequences. 
Whether the law has sufficiently protected the party against the 
consequences is a consideration for the legislature. If the creditor, 
who, before the Commission issues, must swear to the effect of all 
this, an aet of bankruptcy, a debt above 100/., and that 
the party is a trader, * takes a false oath, he is responsible [*407] 
to the law of the country. It does not rest there. The 
petitioning creditor's bond to the Chancellor to prove the party a 
bankrupt is not a considerable additional security ; being in so small 
a sum : but where ruin ensues from a commission maliciously taken 
out, there is no limitation to the damages a Jury may give. Nor 
does it rest there ; for, though it would be an improper length for 
me to inquire into all the particulars, I do not think it unfit to ask 
the Solicitor the general question, whether he was instructed, that 
there was an act of bankruptcy. He will become deeply responsi- 
ble for the propriety of his proceedings as the solicitor under the 
commission ; and, if he has been the instrument of malice without 
any ground for ilustaining the commission, he will be in a situation 
of great peril. It is too true in my experience, that any thing may 
be sworn in bankruptcy : but I trust, the day will come, when the 

(1) lAtk.72. 
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Exjforte Ereemany 1 Ves. & Bea. 41. Upon this principle, as a fraudulent com- 
mission may, even after a certificate, be superseded (£r paie PooU, 2 Cos, 230,) 
80^ on the other hand, a commission, it has been said, is never superseded to the 
injury of purchasers under it ; Ex parte Edward»f 10 Ves. 104 ; nor, where pur- 
chases have been made under sucn commission, without the consent of all the 
creditors, (even those who have received twenty shillings in the pound,) and a 
confirmation by the bankrupt of the titles of the purchasers. Ex parte MSinerj 19 
Yes. 204, and see the note to Ex parte Jackton, 8 V. 5^ This rule, however, 
should appear to be qualified by the eighth-seventh sectioii of the statute of 6 Geo. 
IV. c. 16, which, bj^ enacting that ^ no title to any real or personai estate sold 
under any commission, or under any order in bankruptcy, shall be impeached by 
the bankrupt, or any person claiming under him, urUesB the bankrupt shall have 
commenced proceedings to supersede the said commission, and have duly prose- 
cuted the same, within twelve months finom the issuing thereof,'' seems to imply 
that, if proceedings are commenced within that time, a commission may be super- 
seded, notwithstanding titles have been made thereunder; but the equities of pur- 
chasers, in such cases, will, of course, be duly considered. 

5. Even when the titles of purchasers are not implicated, the propriety of su- 
perseding a commission may be materially afiTected by a consideration of the 
length of time which has been allowed to elapse, before an application was made 
for that purpose : Ex parte ESrk^ 15 Yes. 468 ; Ex parte Moule, 14 Ves. 603. To 
be sure, when ft commission has been concocted in fraud, as far as the finudulent 
parties are concerned, no objection can arise against superseding such commis- 
sion after an^ length of time ; and, if the banknipt were implicated in the fraud, 
as against him the commission may properly be superseded, although he may 
have obtained his certificate. Ex parte Paole^ 2 Cox, 230 ; Ex parte CuUen^ 2 
Buck, 69. But, as such certificate must necessarily fall, together with the com- 
mission out of which it originated, (Ex parte Leaverlandj 1 Atk. 145 ; Everelt v. 
Backhouse, 10 Ves. 99,) should it seem probable that on the faith of the certificate 
many persons have honestly entered into dealings with the bankrupt, who would 
be materially injured if it were to be revoked, a reference may be directed to 
ascertain that ^t Ex parte TaUia, 1 Ball &. Beat 322. And, if it appear that 
hardship and injustice would arise to innocent persons, if the certificate fell to the 
ground, that would deserve and meet serious consideration. Ex parte Reed, Buck, 
430. And, it is to be observed, a bankrupt, after he has applied for and obtained 
a certificate, will not, himself, be allowed to impeach the commission under 
which he took such certificate, on the ground that he was no trader ; but if, upon 
an action by the assignees against a creditor to the bankrupt's estate, their title is 
successfully resisted, and the commission thereby becomes inoperative, the bank- 
rupt may petition to supersede it Ex parte Bass, Buck. 270. When the com- 
mission, however, has not been impeached aliunde, the bankrupt himself will be 
restrained from proce^ng at law to set it aside, upon any alleged informality, 
after he has (not merely acquiesced for a len^ of time under the commission, 
but) actively co-operated with his assignees m the administration of his estate, 
thereby inducin^r them to prosecute the commission in supposed security. Ex 
^arte Cuiten, 1 Glyn Sl Jameson, 320. 

6. The eiffhth section of the "Consolidated Bankrupt Act, expressly declares, 
that where the creditor who struck the docket against his debtor lias received any 
part of his demand, or any security for payment of the same, the commission may 
be superseded, leaving this, however, to the discretion of the Lord Chancellor ; 
with that discretion, indeed, as to this matter of superseding commissions, the 
bankrupt statutes very rarely interfere by any positive directions. But the old 
decision of the Court with respect to concerted commissions, which formerly were 
always superseded, must be materially modified by the sixth and seventh sections 
of the statute 6 Geo. IV. c. 16, which permits any trader to file a declaration in 
the Bankrupt Ofilce of his own insolvency, upon which declaration (the forms pre- 
scribed by the statute being duly observed) a commission may be founded. It 
should seem, however, that a concerted commission would still be invalid, if it 
did not pursue all the fonns, and guards, and precautions, of the late act 

7. A commission will not be superseded merely because it was not taken out 
for the sole purpose of making a distribution of the bankrupt's estate amongst his 
creditors ; there may be by-motives for the measure, perfectly consistent with 
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good faith; (Ex parte WUbean^ Back. 461 ;) though, of course, if the transactioQ 
were not bona Jute^ it will not, in general, be allowed to stand ; (see the note to 
Ex parU Thorn, 1 V. 3940 but this qualification of the rule was laid down by 
Sir John lieacn, Y. C: — Even though a commission has issued upon the applica- 
tion of a creditor who was actuated by the most unjust motives, still, if his unfair 
purpose may be defeated without superseding the commission, the Court will only 
interfere so far as may be necessary to prevent such commission from becoming 
an efficient instrument of fraud ; though, if the bankrupt cannot be relieved 
from the meditated fraud except by superseding the commission, that course will 
be adopted. Ex parte Bowme, 1 Glyn & Jameson, 216. But it should be ob- 
served that the decision just cited, being brought before Lord Eldon, ^y appeal, 
his lordship did not acquiesce in the doctrine, that if the fraudulent purpose for 
which a commission was taken out, could be defeated without supeneding the 
commission, the commission should be allowed to stand. Ex parte Boumty 2 
Glyn & Jameson, 146, 150. 

8. A commission taken out with a view to press the bankrupt, or his friends, to 
a private arrangement, rather than for the purpose of a fair distribution under the 
direction of the Great Seal (of which a neglect to proceed under the commission 
will be prima fade evidence), may be superseded. Ex parte SmUhj 1 Rose, 133 ; 
Ex parte MaOtrman, 18 Yes. 290 ; Ex parte Bourne, 16 Yes. 150. But, that the 
general order which prescribes the time within which commissions are to be pro- 
ceeded in, or, in neglect thereof, to be supersedable, though a wholesome general 
rule, is not univeraid and inflexible ; see, ante, note 1 to Ex parte Leicester, 6 Y. 
429. 



NEWMAN t;. HODGSON. 

[1802, July 24.] 

PasROOATiVE probate not dispensed with on account of the sinallness of the sum (a^ 

A MOTION was made, that the sum of 38/. might be paid upon a 
provincial probate only, in the diocese of York ; upon the ground 
that the sum was so small, and the authority of former orders (1). 

Mr. Mansfield (Amicus Curia) said, the sum, for which such an 
order might be had, was limitecl to 40/. in Lord Thurlow's time : 
but he put a stop to it ; and a great deal of money has been since 
lost ; wher^'^the sums could not bear the expense of a prerogative 
administration. 

The Lord Chancellor [Eldon] refused to make the order ; in- 
timating, that a bill ought to be brought into Parliament for these 
cases : but an order against Law could not be made. 

See, ante, the note to Sweet v. Partridge, 5 Y. 148. 

(a\ See 1 Williams, Executors, r2d Am. ed.), 188, 189. 

(1) ^nie. Sweet v. Partridge, vol. v. 148 ; over-ruled by ChaUoner v. Murhall, vi. 
118 ; Thomas v. Dames, post, xiL 417. 
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OLDHAM V. OLDHAM. 

[1802, July 24.] 

W&iT of M exeat Regno for vrean of alimony and coetsk 

Affidavit for a writ of M exeat Begno must state an intention to go abroad: that 
the Defendant will hide him^lf is not sufficient It must be positive, that he is 
goinff abroad ; or to some declaration, that he is ; by himself, not a third person (o) 
fe410.] 

Mr. Wetherell moved for a writ of Ne exeat Regno on behalf 
of a married woman against her husband. 

Upon the affidavits it appeared, that the Plaintiff had instituted a 
suit in the Spiritual Court against the Defendant for restitution of 
conjugal rights ; and had obtained a decree for alimony, with costs. 
The alimony was payable quarterly ; and 5/. arrears was diie ; and 
for costs 81Z. 14«. The affidavit did not state any intention of going 
abroad ; but merely, that a third person communicated to the Plain- 
tiff's Proctor, that the Defendant would not perform the sentence ; 
. and would hide himself, where the Plaintiff could never find him. 

The Lord Chancellor [Eldon]. — ^That is not stating an inten- 
tion to go abroad. You must either swear positively, that he is 
going abroad, or to some declaration, that he is. It is not sufficient 
to swear, that another person said so. The rule is, that there must 
be an affidavit positive to that extent. 

The motion stood over for the purpose of filing a proper affi- 
davit (1). 

For a summary of the general doctrines established with respect to writs of ne 
exeat, see, ante^ the note to Sedgwick v. ffaMns^ 1 V. 49 ; the note to CSo^2c0* v. 
Co^2ar, 1 ¥.'94; and the notes to De Carriere v. De CaUmne, 4 Y. 577. 
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[1802, July 14, 24.] 

Motion by Defendant for inspection of letters, referred to by the Plaintiff's depo- 
sitions, as exhibits, refused, with costs (6). 

A MOTION was made for the Defendant before the Master of the 
Rolls, sitting for the Lord Chancellor, that letters referred to by the 

(a) See on this head, Cbgiarv.Go^ffar, ante, IV. 94, 95, note (^^ Ruseelly.A^i 
ante, 5 V. 96, note (a), 98, note (a) ; 2 Story, Eq. Jar. 1471-1473 ; 1 Barbour, Ch. ' 
b. 3, c. 6, § 4, p. 652 ; Ayckboum, Ch. Pr. (Lond. ed. 1844), 172-174. 

(1) ISi4rftoe Y. Shaftoe, Dawson v. Daweon, antCj 171, 173 ; Etdies v. Lance^ 
pok, 417 ; Coglar v. Cogka-j ante, voL L 94, and the notes, 95 ; and iv. 592 ; 
Beamea M ex. Reg. 34, 2d edit 

(h) 1 Smith, Ch.Tr. (Am. ed.) 388 ; 2 Madd. Ch. Pr. (4th Am. ed.), 394. 
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Pkintiflf's depositions, as exhibits, may be delivered to the Clerk in 
Court for the Defendant, to be inspected. 

Mr. Pembertany for the Plaintiff, insisted, that the motion was con- 
trary to the course of the Court : the constant rule being, that one 
party cannot aee the e;chibits of the other. Hodscn v. 7%e Earl of 
Warrington (1). 

Mr. Hottist (Amicus Curia:) said, Lord Thurlow refused to allow 
V a deed, referrea to by the Plaintiff's depositions, to b€v produced for 
the inspection of the Defendant ; saying, if he had a right, he must 
file a bill. 

Mr. fV. Agar, in support of the Motion. — ^The practice is accord- 
ing to the case cited, where the party refers to deeds as exhibits ; 
but the exhibits, that are the subject of this application, are mere 
letters. The reason, that governs the case of deeds is, that by the 
inspection you may invalidate the deed. But letters are mere mat- 
ters of evidence ; and the application is reasonable unless some dis- 
advantage arising from it can be shown. 

The Mister of the Rolls [Sir William Gbant], having con- 
sulted the Register, who did not recollect any such order, inclined 
against the motion ; but permitted it to be made before the Lord 
Chancellor. The motion was accordingly made before his Lord- 
ship. 

• For the Motion.— The cases of deeds, Davers v. Do- [* 412] 
vers (2) and Hodson v. TA« Earl of Warringtony being 
cases upon deeds, forming the title, have no application to this case ; 
in which the title cannot be affected. In Stanhope v. Roberts (3) 
the production of the draft of a deed was ordered : and in a case 
before the House of Lords, there referred to, a demurrer to a bill for 
the discovery of a case submitted by the Defendant to his Counsel 
was over-ruled. In Gardiner v. Mason (4) a production of letters 
and papers referred to by the answer was ordered. Under a cross 
bill this production might be compelled ; and it is reasonable, that it 
should be had without that expense. 

Mr. Stratford (Amicus Cuna) said, a similar motion was refused 
in Cooth V. Jackson (5). 

The Lord Chancellor [Elbon]. — ^This must be very familiar, if 
there was not^some objection to it ; and I never heard of such a 
motion, it must go much farther. At least you must describe the 
exhibit to be proved viva voce : but I do not remember any motion 
for inspection of such an exhibit. 

The motion was refused with costs (6). 

As a opneral role, a defendant cannot move for an order upon the plaintiff to 
produce docaments. Anonymous easCj 2 Dick. 778. But, where the sight of an 

. (1)3 P. Will. 35. 

(2) Daoers v. DaverSj 2 P. Will 410. 

(3) 2 Atk. 214. 

(4) 4 Bro. C. C. 479. 

(5) AnUf vol. vi. 12. 

(6) See post, Piekerk^ v. Rigby, vol zviii 484; The Princess of Wales v. The 
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there is not sufficient ground (or the Plaintiff to say, that, after they 
have tried an action, still, if he chooses, the instrument is to be deliv- 
ered lip ; and instead of this species of proceeding, which in many 
cases the Court would not have permitted, the Court should be as- 
sisted in the old way by a proceeding at Law permitted under di- 
rections and regulations of its own. 

I say nothing as to the Lu pendau applying to negotiable securi- 
ties. But the order for restraining the Defendant in this case is not 
conclusive upon this point. You are obliged to come here for in- 
junctiops upon mortgages, conveyances, &c. which I have known 
three or four deep. But even then, unless the instrument is deliv- 
ered up, you are not relieved from all danger. The very circum- 
stance, that the holder may compel you to defend yourself against 
the demand with the expense and vexation attending a suit, is a 
more reasonable ground for entertaining jurisdiction originally than 
for departing from the established doctrine. Therefore I do not ad- 
mit, that this Court will not examine the facts of the case, with a 
view to determine, whether relief shall be administered, or not, 
merely because an action may be maintained. I agree, when the 
discovery is obtained, if the fects are contradictory, a Judge sitting 
here would act rashly if he should not desire the assistance of a 
jury ; and if matter of Law arises, unless it is very clear, he ought 
to take advantage of the assistance he can have as to that. But, if 
the facts and the law are indisputably clear, I cannot admit, that it 
is not within the jurisdiction of this Court and the due application 
of those circumstances to act, not only without sending them, but 
without allowing them to go to Law (a). At the hearing the Court 
will determine, whether an action ought not to be tried ; but is not 

bound till the hearing. 
[*416] * Another ground for continuing this Injunction is, that 

the dates and other circumstances, which may be very 
material, as to the bonajidesy with which Bolt received this bill, are 
very loosely stated in the answer. The circumstances therefore re- 
quire the inju^tion to be continued ; and it is within the jurisdic- 
tion to do so. As to depositing the bill of exchange and the letters, 
it is clear, that under the circumstances admitted in the answer Bolt 
ought to be restrained from negotiating this bill ; and, if so, the bill 
ought to be deposited. Bolt ought to have an opportunity of apply- 
ing for the production of it in all circumstances, in which it may be 
necessary : the Court taking care, that it shall still continue in the 
same custody. The letters also ought to be produced. They may 
be extremely material evidence either here, or at Law, if it should 
be sent there, upon the bona fides, with which Bolt received this bill. 

Afterwards by a farther answer, put in upon exceptions. Bolt 
submitted to the relief prayed against him ; and by consent the bill, 

(a) 3 Story, Eq. Jur. § 702; Smilh v. CmU, 5 Johns. Ch. 118, 119. 



J 802.] nCHBS V. LANCE. 416 

which had been deposited with the Master was deliyered up to the 
PkuDtiff to be cancelled ; and Bolt was ordered to discontinue his 
action. 

See the notes to & C. 6 V. 738. 



ETCHES V. LANCE. [♦417] 

[1802, July 24 ; August a] 

To obtain a writ of JV> exeat Regno the afS<lavit must be positive as to the inten- 
tion to quit the kingdom, or declaxationB to that effect It is sufficient, that the 
debt will be endangered ; withoat stating, that it is to avoid the jurisdiction (a). 

No Injunction upon belief of an intention to cut timber, [p. 417.] 

Ae eiia^ Regno a high prerogative writ (h), [p. 417.] 

Mr. Leigh, for the Plaintiff, moved for a Ne exeat Regno. The 
affidavit in support of the motion stated, that the sum of 15,000f. 
was reported to be due from the Defendant ; that the Plaintiff was 
entitled to a certain part of that sum ; and that the deponent is in- 
formed and believes, that the Defendant was appointed to an office 
under the East India Comi)any at Canton ; and therefore the deponent 
believes he intends to go abroad. 

The Lord Chancellor [Eldon]. — ^Does the Court grant this writ 
upon belief and information, that the Defendant is appointed to a 
situation abroad, and therefore the deponent believes he intends to 
go? Must not something more positive be sworn as to the feict of 
his going abroad, or declarations ; and ought not the affidavit Ho 
state, that he is going to avoid the jurisdiction of the Court ? I have 
refused the motion, where the affidavit, was nothing more than that 
the deponent verily believes, the Defendant is going abroad. I 
never would grant an injunction upon an affidavit, stating, that the 
deponent verily believes, the Defendant is aliou^to cut timber. The 
application of this high prerogative writ to these purposes can only 
be justified by usage and practice. If they will not warrant it 

(a) See Oidhtm v. Oldhamy oitfe, 410, and note (a); Mdngon v. Leonard^ 3 
Bro. C. C. (Am. ed. 18440 218, 224, and notes; Wurman v. iSftermon, ib. 370, 
note (6) ; 1 Barbour, Ch. Pr. 649, 650 ; Maitocks v. Dremaine, 3 John. Ch. 75 ; 
Hdmpion v. Hcarnson, 8 Yes. 32; RusieU v. Mdy, anity 5 V. 96, note (6); De 
Camere v. De Gofonn«, ante, 4 V. 577, note (al 

(h) Though ori^nally a prerogative writ, it nas now become an ordinary pro- 
cess of Courts of jSqui^, and is as much a writ of right as any other process used 
in the administration of justice. Gibert v. Cblf, 1 Hopk. 496. This writ is 
resorted to for the purpose of obtuning equitable bail. MUduU v. Bunthj 2 
Paige, 606 ; Dunham v. Joobon, 1 Paige, 629 ; De RivqfinoU v. Corwtti, 4 Paige, 
264. Its object is to hold the party personallv withm the jurisdiction of Sie 
Court to answer any order or decrees made by the Court, and the writ is proper 
only for the purpose of detaining the person of the defendant to respond to the 
decree of the Court GUason v. BUby, 1 Cluke, 551 ; Mmton v. CUndemn, 5 
Gill & John. 463; 1 Barbour, Ch. Pr. 647. 
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under such circumstances, I do not know, upon what it is to 
stand. Lord Rosslyn lately considered it in the nature of equitable 
bail (1). 

[*418] *The motion stood over, to search for precedents, and 
to get a positive affidavit. 

Aug. 3d. An affidavit was produced, that the Defendant informed 
the deponent (the Plaintiff), that he (the Defendant) had that ap- 
pointment at Canton ; and that he is going out in one of the next 
ships, to reside there ; and the deponent believes, if he quits the 
kingdom, the recovery of the balance reported due to the Plaintiff 
will be greatly endangered. 

Mr. Leach, in support of the motion. — ^The books do not afford 
very decisive evidence upon this subject ; though inferences may be 
drawn from them. Prac. Reg. 289. Lloyd v. Cardy (2). Baker 
V. Dumareaque (3) : in which case he was returning to the place of 
his abode. All the cases ^support the inference, that it is sufficient, 
that the debt will be endangered ; though the motive for quitting the 
kingdom is not to avoid the jurisdiction. 

The Lord Chancellor. — ^There are some later cases, of parties, 
inhabitants of the West Indies, going there. Atkinson v. Leonard (4) 
and the reasoning upon it are very satisfactory. You may take the 
order (5). 

See, anUy the note to Sedgwidc v. WaUdnSf 1 V. 49 ; the note to Coglar v. Cog- 
2ar, 1 V. SM ; and the notes to De Carriert v. De Calonru^ 4 V. 577. 

(1) See, ante, Rtuaell v. ^hby, vol. v. 96, [96, note (a).] 

(2) Free. Ch. 171. 
(3 2 Atk. 6& 

4) 3 Bro. C. C. 2ia 

(5) JhUe, Oldham v. Oldham, 410. See the notes, vol. i. 95; hr. 592 ; and Mr. 
Bearaes's Brief View of the Writ 
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MILLET t;. ROWSE. 
[1802, Jflt 31.] 

Upon m^age of a ward of the Court, onder flagrant circumstances, the husband 
obtaining a license upon a false oath, that she was of age, the clergyman was 
ordered to attend, and reprimanded : the husband was committed^ and ordered 
to be indicted. Being convicted and having suffered the punishment, upon his 
petition to be discharged on executing a settlement, the Lord Chancellor 
would not approve a proposal giving him any farther interest than, in case of 
his surviving and no children, under her appoint9]ent; requiring the fund to be 
transferred to the Accountant General : with a trust declared to pay the divi- 
dends to her separate use for life, from time to time, and not by way of antici- 
pation: after her decease the capital among all her children by any marria^: 
if none, and he survives, according to her appointment by Will ; if no appoint- 
ment, to her next of kin ; and if he survives, subject to her appointment, to her, 
her executors, &.c. 

No costs to the husband, [p. 419.] 

James Thompson having been married to Maria Withers, a Ward 
of the Court of the age of fourteen, by license, to procure which he 
took the usual oath, a petition was presented ; and the parties, and 
the clergyman (1), who performed the ceremony, attending in Court 
under an order for that purpose, and the young woman appearing 
evidently to be under age. Lord Rosslyn, then Lord Chancellor, 
severely reprimanded the clergyman ; and, committing Thompson, 
directed, that he should be prosecuted. He was accordingly in- 
dicted ; and convicted ; and, having suffered the punishment of the 
pillory and imprisonment, he presented a petition ; praying, that he 
may be discharged upon executing a settlement according to a pro- 
posal, approved by the Master. His proposal was, that the property, 
to which the infant was entitled, consisting of lOOOif. stock, should 
be vested in trustees for the separate use of the infant for life ; and 
after her decease for the children : if there should be no children, 
and she should survive, in trust for the infant, her executors, 
and administrators ; and if he should survive, for him, his execu- 
tors, &c. 

A petition in opposition was presented by the mother of the infant ; 
making a different proposal. 

Mr. Roupetty for the Petitioner Thompson. — Mr. Pemberton, 
contra. ^ 

^The Lord Chancellor [Eldon]. — ^In a case flagrant, [* 420] 
as this is, I should have made all the alterations proposed 
by the petition of the mother. The only settlement I ever will 
approve is this. Instead of trustees the fund shall stand in the name 
of the Accountant General ; where it will be always safe ; and a 
trust shaU be declared for the separate use of this infant for life, to 
be paid to her from time to time, and not by way of anticipation, 

See, anU, PrieHUy v. Lasnbe, vol. vi. 431 ; Warion v. Yorke^ jMjf, vol. xix. 
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during her life : after her decease the capital to go among all her 
children by this or any other marriage (1) : if she dies without any 
children in the life of Thompson, then according to her appointment 
by will ; and, in case she makes no appointment, to her next of kin. 
In case he redeems himself by good behavior during her life, she 
may give it to him by will. If she does not, I never will let him 
touch a fai;^hing of it. If she survives him, it shall go according to 
her appointment by deed or will^ and if she makes no appointment, 
to her, her executors, &c. 

When he shall have executed a settlement according to these 
directions, and not till then, let him be discharged. I shall give 
him no costs. The costs of the other parties must come out of the 
fund (2). 

As to the consequences of a contempt incurred by manying or assisting in im- 
OToperly procuring the marriage* of a ward of Court, see the note to PrtuUey v. 
jj(unbe, 6 V. 421, with the farther references there given ; and also note 4 to Mth- 
Olson v. Sqtkre, 16 V. 250. 



ANDREWS V. EMERSON. 

[1802, AtousT 2.] 

The rule, that an advance of 10 per cent entitles the party to open biddings, not 
to prevail in future (a). 

Mr. Stanlet moved to open biddings upon a lot sold for 800L ; 
offering an advance of 80/. ; exactly 10 per cent. 

Lord Chancellor [Eldon]. — ^That rule of 10 per cent. 

[*421] was not a wise rule to * establish. The consequence is, 

you never get more. I remember the time, when no such 

rule prevailed ; and desire it to be observed, that in future there 

shall be no such rule (3). 

Mr. Stanley then offering lOOZ. the order for opening the biddings 

(\) .Onte.fFella y. Price, voLy.S9&; Winch y, Jotmes, W. 286. As to 4he extent 
to which die Court will ^o in providing for a subsequent marriage, see poslj 
Baikunt v. Mumy, vol. viiL 74 ; HudaGf v. Htdsof, ix. 47 ; Long v. Long, 2 Sim. 
&. Stu. 119. 



(2| Ante, Stewns v. Sapagt, vol. i. 154 ; and the note, 155. 



,_, See as to opening biddings and the practice thereon, ^omniums, ante, 1 V. 
453, note (a); CkeOuun v. Gmgeon, anle, 5 V. 86, note (a); 1 Barbour, Ch. Pr. 
537 ; 1 Sugden, Vend. & Purch. (6th Am. ed.) p. 86, [122], et se?., and notes of 
Mr. Hammond. 

The English practice of opening biddings on an advance seems not to have 
been adopted in several of the States of wis country. See, anU, 1 V. 4S3, 
note (a), above cited; Dunean v. Dodd, 2 Paige, 100; ColUar v. ^FftMe, 13 
Wendell, 224. 

(3) Whiie V. Wilson, post, vol. xiv. 151. See the note, ante, voL ii. 55. 
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Wafi made, upon a deposit of 200/.> and the usual terms of paying 
the purchaser all his costs. .^_ 

See, ofile, the note to the ^AkomfmMU aut^ 1 V. 453. 



BRANSTROM v. WILKINSON. 

[Roixs. — 1802, AueusT 5.] 

Legact, when the legatee shall attain twenty-one, may be so controlled by the 
apparent intention as to postpone the possession only, not the vesting (a); as 
where it was to two children, when they shall attain twem^-one, to be equally 
divided between them, share and share alike; appointing their father in trust 
for the same and trustee for them during their minority ; and in case of the 
death of either the survivor to take the whole ; and in case both die in their 
minori^, over. 

The question in this cause arose upon the following clause in a 
will: 

<^ I give and bequeath to the two twin children of my said niece 
Charles Branstrom and Frederick Branstrom my one Dock share in 
the present new Dock at Kingston-upon-Hull, when they shall attain 
the age of twenty-one years to be equally divided between them 
share and share aJike and I appoint Mr. John Branstrom the father 
in trust for the same trustee for them during their minority and my 
will is that in case of the death of either of them the survivor to take 
the whole and in case they both die in their minority I then give the 
whole Dock share to my said niece their mother and her heirs for 
ever." 

The testator appointed his nephew Joseph Wilkinson sole execu- 
tor and residuary legatee. 

•The bill was filed by the testator's niece and her hus- [♦ 422] 
band and their two in&nt children against the executor ; 
praying a transfer of the Dock share. The question was, whether 
the children had a vested interest before twenty-one. The divi- 
dends during their minority were claimed by the Defendant. It 
was admitted, that this Dock share was to be considered as personal 
estate. 

Mr. Johnson, for the Plaintiiis, insisted, that the infants had a 

(o) See 3 Williams, Executois, (2d Am. ed.) 1026; Oiaufotlh v. Hooper, 1 Bro. 
C. C. (Am. ed. 1844,) 82, note ; Green v. PigoU, ib. 103, and notes ; fFalcoU v. 
Halt, 2 ib. 305, and notes; Bemfon v. Madduon, 1 ib. 75-78, and notes; ShaUutk 
v. SUdman, 2 Pick. 468; SMt v. Price, 2 Serg. &. R. 59; Bundi, v. //tine, 3 
Desaus. 286; Fonbl. Eq. b. 4, pt 1, ch. 2, § 4, note (k); aDrUcoU v. Kt^ser, 2 
Desaus.295. 

A legacy to be paid when the legatee attains majority, is vested, thoiiffh con- 
tingent Catdwdl V. Kifikeady 1 B. Monroe, 231 ; LiHer v. BraHey, 1 Hare, 10 ; 
Bofi V. Sowexhy, Taml. TR^ ; Dawmm v. Mid, 1 Bro. C. C. (Am. ed. 1844,) 123, 
note (a); Barnes v. AUenj ib. 182, note (6). 
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vested interest in these dividends, given expressly in trust for them 
during their minority. 

Mr. Richards and Mr. Harney for the Defendant. — ^Nothing is 
given during the minority of these children. To give the dividends 
during that period the Court must insert words in the will. The 
expression, <' when they shall attain twenty-one " must be understood 
'< at " that age. This is Dthiivm et solvendum in Juturo. There is 
nothing but the circumstance, that a trustee is appointed ; and no 
case has gone the length, that that alone will do. That appoint- 
ment might be intended as guardian. A gift to a trustee in trust 
for a legatee at twenty-one is just the same as a gift to the legatee 
at twenty-one. 

The Master of the Rolls [Sir William Gbant]. — ^There is 
no doubt upon this point. It is perfectly clear, what this testator 
intended to postpone was, not the vesting, but the possession. He 
appoints a trustee. How could there be a trustee for them of noth- 
ing ? There are many cases, in which notwithstanding the word 
'< when " the interest vested. In Hanson v. Graham (1) I held, that 
a bequest in these terms may be so controlled by expressions and 
circumstances as to postpone the possession only, not the 
[ *423 ] * vesting. Of what is the father trustee during their mi- 
nority ? I cannot put any other meaning upon those 
words. He intended to appoint a trustee for them beneficially. 

Decree, that this Dock share be transferred to the father upon 
the trusts of the will. 

See the notes to Bamon v. Graham^ 6 V. 239, and the farther references there 
given. 



WHITE t;. WHITE. 
[Rolls.— 1802, August 9.] 
Bequest to poor relations sustained as a charity (o). 

The testatrix 6y her will bequeathed a personal fund, consisting 
of about 3000/. stock, for the purpose of putting out << our poor re- 
lations " apprentices. Afterwards by a codicil she confined it to 
two families. 

Upon a bill to have the trusts of the will carried into execution, 
Mr. Richards, for the Defendant, contended, that this was not a 
charity ; as if it was to the poor in general ; being merely a legacy 
to poor relations ; and, if not to be supported as a charity, it was 
void ; exceeding the limits allowed by law. 

(1) Anit, vol. vi. 239. See the note, iii. 364. 

(a) See Momey General v. Price, 17 Ves. 371 ; CridUon v. Grierson, 3 Bligh, 
N. S. 438. 
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The Master of the Rolls [Sir William Grant]. — Are not 
such cases supported as charities ? There was a case of tliis kind, 
Mocaita v. Loutado, lately before me ; where a great number of 
Jews were the objects. I may execute it as far as I can. I do not 
know, why those, who are ready, may not be put out apprentices. 

The decree directed such of the objects as were ready to be put 
out apprentices ; and the fund to be laid out from time to time ; 
with liberty to apply (1). 

Where the distributioii is to be made by the Court, and not at the unlimited 
discretion of a testator's trustees, an tmnutaiate bequest to '*poor relations" must 
be applied to the use of such relations only as come within the degrees prescribed 
by the Statute of Distributions; but a donation in such terms, if intended to 
found an endowment of permanent eonHnuanee^ will be supported, as a charity, in 
favor of all such relations of the testator as are poor and proper objects. See note 
5 to Brown v. lEggs, 4 V. 708. 



OSBORNE V. DENNE. [*424] 

[Rolls.— 1802, August 10.] 

The Court refused a Pndiein amy the costs beyond the taxed costs. 

In charity cases the Court often gives the Relators costs beyond the taxed costs, 

[p. 424.] 

The bill was filed by a legatee, entitled also in right of his wife 
to the residue, on behalf of himself, and as Prochein Amy of an 
infant legatee, now Mrs. Osborne ; and the usual decree was made : 
the costs to be taxed ; and to come out of the estate. 

Mr. CooJce on behalf of the Prochein Amy desired, that in some 
way he may have costs beyond the taxed costs ; either by a direction 
to have them taxed as between attorney and client, or by a reference 
to the Master, to see, what extra- costs he has been put to ; observing, 
that if this cannot be done, no one will file a bill on behalf of an 
infant except in the plainest case; admitting, however, that this 
application was against a late decision by the ISf aster of the Rolls. 

Master of the Rolls [Sir William Gbant]. — ^If the Prochein 
Amy is to a certainty to have all, that exceeds the taxed costs, that 
leads him to be very careless. The inquiry could be only, what 
was properly expended. This is a bill filed also by other parties as 
well as on behalf of the infant ; and not purely for her right. I 
understand, the Lord Chancellor has said, he never will direct such 
a reference. 

Mr. Harvey (Amicus Curia) said, Lord Rosslyn had directed a 
reference for this purpose in the case 6f Champemoon, 

(I) The Attorney General v. Price^ poet^ vol. xviL 371. 
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Mr. RofniJbf (Amiau Curia) said, in the Aitomey General v. Taff- 
hr (1), a very late case of a charity, upon a gross breach 
[ *425 ] *of trust the Lord Chancellor did make such a direction 
in favor of the relators in that particular case ; as other- 
wise people would not come forward to file informations ; but not 
laying it down as a general rule. 

The Master of the Rolls, [Sir William Grant], said, it 
was often done in cases of charity. 
No order was made (2). 

WrrH respect to some of the liabilities of a procftem cm^, see, anl^ note 2 to 
the Anonymmu ooae, 1 V. 409. And, as to the raotection which, in certain cases, 
will be extended to him, see note 4 to Dixon v. Parks^ ] V. 403. See, also, FtaniM 
V. Fouftf, 10 Yes. 184, that a trustee may be fairly entitled, not only to costs, 
but to charges which, though they could not come under that head, may be given 
as just allowances. 

(1) 2lBt Jul^r, 1803. See Beames on Costs, 25 ; Tht AUomty General v. Carie^ 
343 ; and 1 Dick. 113. Mr. Beames observes, 25, (note 10,) that the order in the 
Momey General v. Tm/lor, does not appear in the Register's Book: and probably 
was never drawn up: there is not any trace of the cause beyond its being heard. 

(2) See, as to just allowances, poHy Feamt v. Youngs voL 3c 184 ; Chimp v. 
Baker^ xviiL 285; Beames on Giosts, 135, 215. 
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RIPLEY V. WATERWORTH. 

[1803, July 22, 9&] 

Upon tlie construction of a deed for the purpose of a partnership real estate held 
to be converted out and out, into personal (a). 

The interest in an estate pur aukr vie to a man, his execntors, administratorB, and 
assigns, beyond the debts, belongs to those, who are entitled to the personal 
estate. The executor was therefore held a trustee for the residuary legatees (6), 
[p. 426.1 

General pnnciple, that where a person dealing upon his own property only has 
directed a conversion for a particular purpose, or out and out, but the produce 
to be opplied to a particular purpose, when the purpose fails, the intention fails; 
and this Court rc^jarda him as not hiving directed the conversion (c), [p. 435.] 

Property held converted under the effect of a contract by relation ; though the 
actual conversion depended on a contingency, not in the option of the owner ; 
and did not take place during his life, [p. 437.] 

Executor may bo a special occupant, [p. 440.] 

Stock bequeathed by a Will without two witnesses, i^ subject in the bands of the 
executor to the directions of the Will; even for the purpose of a residuary be- 
quest (d), [p. 441.J 

Tenant D|tr outer me made a lease for years; and died during that lease, living 
the Cekui que vie. The lessee for years would take the estate itself (e), [p. 442.] 

Requisites to occupancy; a vacant possession, and a filling up of it by some per- 
son, who meant to occupy, [p. 442.] 

Advowson in gross assets by descent at Common Law for specialty debts, [pu 447.] 

No special occupancy of a rent; being an incoporeal hereditament : but if the heirs, 
&c. are named in the grant, the executor is said to be quasi occupant, [p. 448.] 

The usual decree was made in this cause for an account of the 
personal estate of the testator William Marsh Mears, received by 
the Defendant, the executor, &c. and inquiries were directed, among 
others, what interest the testator had in a freehold estate and sugar- 

(a) See on the su^ect of real estate purchased with partnership funds, Story, 
Partnership, § 93 ; Thornton v. Diam, 3 Bio. C. C. (Am. ed. 1844,) 199, 200, note 
(a\ and cases cited ; Smith v. Smiihj ante^ 5 Y. IS^, note (a), and cases cited ; 
Djfer V. Clark, 5 Metcalf, 562; Howard v. Priest, 5 Metcalf, 582; Cookson v. 
Cookson, 8 Sim. 529; Fereday v. Wi^htieitk, 1 Russ. & Mylne, 45; 3 Kent, 
(5th ed.) 37, 38, 39, and notes. See the case of Bipt/ey v. WaUrworih, stated at 
large on this point in CoUyer on Partnership, (2d. Am. ed.) 70-76; Townsend T. 
Devwfnesj reported, ib. 76, 77, and 1 Mont Partn. App. 96 ; 3 Bro. C. C. (Am. ed. 
1844,) 199, Mr. Belt's note, (1). 

(h) 2 Williams, Executoni, (2d Am. ed.) 1190, 1191, 1192; Ram on Asset?, eh. 
9, § 1, p. 151, 152. Generally in America, executors arc trustees for the residue 
undisposed of in all cases. Sec Mshitt v. Murray, Murray v. JSTesbitt, ante, 5 V. 
158, note (a); BenneU v. Batchelor, ante, 1 V. 68, note (a); JSTourse v. Finch, ib. 
344, note (a) ; 2 Story, Eq. Jur. § 1208 ; Urqukart v. AlV, ante, 224, note (a), 

(c) Where the object, for which the conversion of real into personal estate was 
directed, fdils, either wholly or in part, so that the proceeds thereof are not legally 
and effectually disposed of by the will of the testator, there is a resulting trust, 
as to the land devised in favor of the heir at law pro tanto. Haidey v. James, 7 
Paige, 213 , S.C.5 Pai?e, 318 ; Boreri v. Hertdt, 4 Hill, 492 ; 3 Story, Eg. Jur. 
$ 1200; Hewitt v. ITrigki, 1 Bro. C. C. (Am. ed. 1844,) 86-90, and notes; A>ftm- 
8on V. Taoflor, 2 ib. 589->595, and notes; JSToHh v. Folk, C. W. Dud. Eq. 212 ; 
}Falker v. Denne, ante, 2 V. 170, and notes ; Wheldale v. Partridge, ante, 5 V. 397, 
note (a), and cases cited. 

(d) 1 Williams, Executors, (2d Am. ed.) 578, 579, 53L 

(e) See 1 Williams, Executors, (2d Am. ed.) 593, 594. 

▼OL. Til. 21 
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houses, and in leasehold estates, in the pleadings mentioned ; and 
what pews or seats he had in St Thomas's church or chapel ; and 
whether they were to be considered as real or personal estate. 

The Master by his Report as to the freehold estate and sugar- 
houses stated, that the testator was seised in fee of three undivided 
eighth parts of the said estate and sugar-houses ; and that by inden- 
tures of lease and release of the llth and 12th of May, 1790, the 
same with the remaining five eighth parts were conveyed to the 
Defendants William Tennant and Thomas Holland, their heirs and 
assigns for ever, to the use of such person or persons and for such 
estate or estates as Stephen Waterworth, the testator William 

Marsh Mears, and Margaret Woods, should together ap- 
[*426] point; and in the mean time *as to the testator's three 

eighth parts to the use of the testator for tlie purpose of 
carrying on the trade in partnership with Waterworth and Margaret 
Woods, or with such other persons as they should agree to admit as 
partners ; and, in default of such appointment, upon trust that 
Tennant and Holland, or the survivor of them, or the executors or 
administrators of such survivor, should upon the decease of the 
shortest liver of Waterworth, Woods, and the testator, or upon the 
dissolution or cessation of such partnership by any one or more of 
the said partners, sell the whole of the said sugar-houses and prem- 
ises, and apply the moneys arising from such ^e (after paying off 
the incumbrances thereon, if any) in discharging such of the joint 
debts of the partnership as the joint stock of such partnership might 
fall short of paying ; and pay the residue between the said three 
partners in the pioportions following: to the testator, his executors, 
administrators, or assigns, three eighth parts : and the remaining 
five eighth parts between the other two partners ; and the indenture 
contained a proviso, that in case there should be no such appoint- 
ment, as aforesaid, then upon the decease of the shortest liver of the 
said three partners the two survivors if they should think proper, or 
such survivor as might think proper, might have and take the part 
or share of such shortest liver as well of the said sugar-houses and 
premises as of the implements, utensils, and fixtures, therein describ- 
ed at the prices following : viz. of such buildings, additions, and 
improvements, as may hereafter be erected or made thereon, at such 
price as may be laid out in building or making the same ; and of 
the sugar-houses and premises as then enjoyed, with the imple- 
ments, &c. at the rate of 3200/. for the whole ; upon condition, 
that such price should be paid to Tennant and Holland within six 
months after the decease of such shortest liver. 

The Report farther stated, that by indentures of lease 
[*427] and •release, dated the Ist and 2d of Februaty, 1792, 

other messuages and buildings adjoining the sugar-houses 
were conveyed to Tennant and Holland and their heirs to the same 
uses. The Master did not find, that any appointment was made by 
the three partners ; and after the testator's death, which happened 
on the llth of October, 1792, Waterworth gave notice according 
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to the proviBO, that he elected to become the purchaser of the tes- 
tator's three eighth parts of the premises ; which he purchased ac- 
cordingly. The Master stated his opinion upon the circumstances, 
that the testator had a chattel interest ia the said freehold estate and 
sugar-houses. 

The Report also stated, that Thomas Mears, the testator's late 
father, was at his death possessed of a lease of four bouses with 
warehouses and other buildings and a piece of ground at Copperas 
Hill, of another lease of three houses and a warehouse in Paradise 
Street and Manesty Lane, and another lease of houses and parcels 
of land in Park Lane and Frederick Street, all in Liverpool, to 
Thomas Mears, during the lives of three persons and the life of the 
survivor, and after the decease of the survivor to Thomas Mears, 
his executors, administrators, and assigns, during the farther term of 
twenty-one years. Thomas Mears died about December 1773, in- 
testate ; leaving the testator, and Mary Ripley deceased, the late 
wife of the Plaintiff, and the Defendant Catherine Mercer, his only 
children and next of kin. The testator took out administration to 
his father. In 1776 the testator agreed with the corporation of 
Liverpool for a renewal of the lease of the premises at Copperas 
Hill; and accordingly by indentures, dated the 18th of January, 
1776, the Corporation in consideration of 40/. demised to the testa- 
tor, as sole administrator of his father, his executors, ad- 
ministrators, and assigns, those premises for three * lives [* 428] 
and the life of the survivor, and after the death of the 
survivor to the testator, his executors, administrators, and assigns, 
for the farther term of twenty-one years, at the yearly rent of 
12«. 6d. 

The Report farther stated, that the testator purchased the inter- 
est of Mercer and Ripley and their wives in the premises at Cop- 
peras Hill ; who by indentures, dated the 1st of May, 1788, assign- 
ed, conveyed, and released, all their interest respectively, to hold to 
the testator, his executors, administrators, and assigns, in such man- 
ner as Mercer and Ripley in right of their wives were entitled. 
The testator having also in 1784 agreed for a renewal of the prem- 
ises in Paradise Street and Manesty Lane, upon a fine of 67/., by 
indentures of lease and release, dated the 19th of January, 1784, 
the Corporation made a similar demise to him of those premises ; 
and he also purchased the interests of his sisters in those premises ; 
and in 1788 in the same manner renewed the lease, as to those 
premises. By indentures, dated the 31st of March, 1791, the Cor- 
poration of Liverpool made a similar lease of a piece of land, called 
the Snndhole with other premises in Liverpool to the three partners, 
as tenants in common ; which premises were by a memorandum in- 
dorsed to be held as to three eighths by the testator, three eighths by 
Waterhouse, and two eighths by Margaret Woods. The Master 
then having stated his approbation of contracts for the sale of part 
of the property, certified his opinion, that the testator had a chaitel 
interest in the said several leasehold estates. 
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The Report also stated, that the testator had two seats in St. 
Thomas's Church in Liverpool, one of which descended to him as 
heir-at-law of his maternal grand-father, who was one of the origi- 
nal proprietors of the church, and as such had the seat 
[*429] allotted to him ; and * the other descended to the testator 
as heir-at-law of his father ; who purchased it ; and the 
Master stated, that both the said seats were to be considered as free- 
hold estate. 

Exceptions were taken to the Report by the Defendants Mercer 
and his wife, and William Ripley, an infant, stating as to the said 
freehold estate and sugar-houses, that the Master ought to have cer- 
tified, that the testator had a fee-simple estate ; and that the money 
received by the sale belonged to his heir-at-law ; and, as to the 
leasehold estates for lives, that the Master ought to have certified, 
that the testator had a real or disoendible estate and interest of free- 
hold in the said several leasehold estates ; and that the same be- 
longed to, or descended upon, the heir-at-law. 

The residuary legatees, the Defendants Stephen and Frances 
Watcrworlh, contended, that the leasehold estates, having passed by 
the will, which was not attested by three witnesses, were to be ap- 
plied as personal estate disposed of by the residuary clause, and 
not as upon an intestacy. In that point they were opposed by the 
next of kin. 

Mr. Mansfield and Mr. R. Smithy Mr. Richards and Mr. HoUist^ 
the Solicitor General [Sir T. M. Sutton] and Mr. BeU, for different 
parties in support of the Exceptions. — ^The question upon the first 
exception is, whether this is a trust of real estate for the heir-at- 
law ; or whether by the deeds, that were executed, it was converted 
into personal estate. It is to be considered real estate at the death 
of the testator, upon this short principle ; that what was not at that 
time absolutely converted either in Law or Equity, but merely to 
answer a particular purpose, for which a conveyance was 
[* 430] to be made, remains real estate. * For any particular 
purpose, to which the produce is destined, it must of 
course be personal estate : but as between the representatives it re- 
mains real. This case, though the question arises upon deeds, 
is like the late cases upon wills ; directing the conversion of real 
estate into personal ; and yet, if the purpose, for which the conver- 
sion is to be made, does not exist in the life of the testator, and the 
disposition by the will ftiils, so that there is no reason for the con- 
version to answer the purposes of the will, in the view of this Court 
the estate remains real for the benefit of the heir. 

The last case of that sort is Collins v^ WaJceman (1) ; in which 
all the cases upon the point are referred to. That was as strong a 
case for defeating the right of the heir as could be imagined : yet it 
prevailed. The words in this deed, with regard to the payment of 

(1) AfUe, vol. ii. 683. See also the notes, i. 45, 204 ; Brown v. Bigg^ ante^ 279, 
and the references ; and Bell v. Phyny the next case. 
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the money, are mere words of course : '^ executors, administrators^ 
or assigns ; " and the inference is, that the words " heirs " and *^ ex-, 
ecutors," &c. were used indiscriminately, as meaning representa-^ 
tives. The liberty of pre-emption to the surviving partner is strong 
to show, that till then it continued real property. The clear ob- 
ject of the framers of tliis deed was to let in the debts of the part- 
nership as well as any other incumbrances upon the estate. The 
power of sale was only in aid of the other funds, to pay the part- 
nership debts ; and could only be intended to suit the exigencies of 
the trade. There was no necessity for exercising it. There was a 
use executed in the testator for the purpose of carrying on the trade 
in partnership. It must be real or personal in all events. 
Whether the legal or equitable fee was in * the testator at [*431] 
his death, in one event it could not be personal estate. 
Suppose, he had not died first, and the estate had been sold : the 
only object of a sale would have been to pay the incumbrances, and 
the debts of the trade ; which might have been done by a charge ; 
and the residue would have been real estate in him. In Hetoiit v. 
Wright (1) Lord Thurlow observes the difference between a charge 
and residue ; that a charge is personal from its first creation ; but a 
residue continues real till converted (2). 

The interest, which is the subject of the second exception, also 
belongs to the heir ; and cannot go as personal estate by this unat- 
tested will. In WestfaUng v. fVestfaling (3) Lord Hardwicke said, 
it would go to the executor as special occupant (4). That is singu- 
lar upon the Acts of Parliament, the Statute of Frauds ^5), and Mr. 
Fazakerly's Act (6) ; and is in opposition to the authority of Dyer, 
Roll and Comyns ; that being an estate of freehold it cannot go to 
the executor as special occupant. It is quite anomalous, if an ex- 
ecutor in that character can take freehold estate. But the present 
question is not that ; but, whether this lease for lives can pass by an 
unattested will ; being made by the law clear personal property. 
Lord Redesdale could not discover any case in which that point was 
decided. It would be directly against the Statute of Frauds ; the 
expression of which being << any estate pur outer vte," without any 
qualification, it is impossible to say, it can be divisible in any other 
manner than with three witnesses. Afterwards the special occupan- 
cy of the heir is noticed. By the other Statute it is dis- 
tributable among the next of *kin as personal estate; [*4d2] 
but it is not made personal estate ; and the same word 
<< devise " is used. All the authorities treat this as real property. 



(1)1 
(2)1 



,_, IBro. C. C. 8a 
(2^ 1 Bid. C. C, 
(3) 3 Atk. 460. 



Bid. C. C. 90. 



(4) 3 AtlL 466; BO 2 Ves. 685, in WUHamB v. Jeh^: but that is doubted by 
Lord Redesdale, 1 Sch. & Lef. 288, in CaaqMl v. Smufya ; where the old author- 
ities are considered; Rol. Ab. tit Occupant; O. 2, 3, Com. Dig. Estates; F. 1, 
tit Occupaut See post, 440, 448. 

(5) Stat 29, Ch. JL c. 3, s. 12. 

(6) Stat 14, Geo. 11. c. 20, s. 9. 
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though not an inheritance, a descendible freehold : Low v. Bur- 
ran (1), Oldham v. Pickering (2), St. John's CoUtge v. Fkming (3), 
WilUam V. Jelcyl (4). 

The Attorney General^ [Hon. Spencer Perceval], Mr. Fonblanque, 
and Mr. fVhishaw, for the Report. — The doctrine of the Court, 
upon the point arising on the first exception, after fluctuating some 
time, is now settled by Ackroyd v. Smithson ^5), Walker v. Venne (6), 
and the succeeding cases ; and the general doctrine is deduced by 
Lord Alvanley from the various decisions in the late case of WheU 
dak V. Partridge (7) ; referring to your Lordships argument in 
Ackroyd v. Smithson, and to Ashbumer v. Mac Guire (8). The 
point, upon which Ackroyd v. Smithson was determinea, is, that, 
supposing all the legacies lapsed, the heir might have called for a 
conveyance. 

This estate was under a contract of sale, and the price stipulated, 
provided the persons having an option chose to take advantage ojf 
it. This provision was not by any means made merely with a view 
to the exigencies of the trade ; but that the interest of the deceased 
partner should be absolutely converted, and there should be an end 
of the trade, whether these persons should choose to purchase, or 
not. The words << executors, administrators," &c. are material to 
show the intended quality of the estate. The intention 
[* 433] manifestly was to convert out * and out. Certainly at the 
death of the testator itiiad the quality of real estate ; but 
the purpose required conversion. In all the cases the trust resulted 
in respect of the title of the heir, provided he should answer the 
paramount purpose ; as in the instance of a devise chai^d with 
debts, &c. The consequence of the construction contended for 
would be a tenancy in common, destructive of the business. The 
primary object of this conversion was to pay the debts, and then to 
pay over to the executors, not to the heir ; and the purpose required 
the conversion, to prevent the consequence of the surviving part- 
ners being entangled by a tenancy in common with the heir ; which 
might have interfered with the purpose of carrying on the trade. 
Even if there should be no debts, the property is to be sold. 

Upon the second exception, the most sensible and reasonable con- 
struction is to consider the persons pointed out as entitled to take. 
Why is not an executor to be considered special occupant as well 
as an heir at law ? In H^e Duke of Devon v. Kinton(9) the Lord 
Chancellor took it, that even before the Statute of Frauds, if an 
estate pw atiter vie came to an executor or administrator, it would 

(1) 3 P. WUL as2. 
(3)2Salk.464; Carth.376. 
(3 2 Vem. 320. 

(4) 2 Ves. 681. 

(5) lBro.C.C.50a 

(6) Jnte, vol. ii. 170. 

(7) Ante, vol. v. 888. 

(8) 2 Bro. C. C. 108. 

(9) 2 Vem. 719. 

VOL. VII. 21* 
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be assets. The Statute providing, that, if there is no special occu- 
pant, it shall go to the executor, it would be strange, that, where it 
is given expressly to a man and his executors, it should not go to 
the executor. The fair construction of the latter Statute is, that eith- 
er in the case of no devise or a devise intended to pass the property, 
but not executed according to the Statute of Frauds, it is to be dis- 
tributed as the personal estate of the testator or intestate. If there 
is a special occupant, the case is beside the Statute ; and that there 
is, fVestfaling v. WestfaKng, following the case in Vernon, 
is an authority. In Oldham v. Pickering • there was no [* 434] 
special occupant : (he limitation being to a man and hb 
assigns ; and therefore the administrator was immediately within the 
Statute. The purpose of the Statute of Frauds was confined to 
making it assets ; and it was not distributable till the latter Statute. 
The executor then as a special occupant takes it as personal estate, 
chargeable with the debts, and subject to application as personal es- 
tate after the debts paid. Lord Hardwicke, and Lord Kenyon in 
Atkinson v. Baker (1), describe it as personal estate. It is charged 
then with all the considerations and duties attaching upon personal 
estate ; and the constant usage has been so to consider it. 

Mr. Mansfield, in reply. — With respect to the first exception, this 
estate cannot be considered converted out and out. This is quite 
unlike th^ cases of absolute contract, depending upon the principle, 
that what is to be done is considered as done. The expression 
<< executors, administrators, or assigns,'* is used very inaccurately. 

As to the second exception, there is not a hint, that the executor 
takes as special occupant, till it was mentioned by Lord Hardwicke 
in the case referred to ; the decision of which did not require it. 
The reason assigned in Comyns and other books, why he cannot be 
special occupant, is a reason of tenure, producing that singular 
thing, which remains to this day, general occupancy ; namely, that 
there would be no occupant liable to the lord for his services and 
duties before probate of the will. No such thing is to be found in 
any of Lord Coke's works, or any other old book. It is no where 
converted into personal property : but by the Statute of 
Geo. II. it shall go and * be distributed as personal es- [* 435] 
tate ; and it is made devisable only with three witnesses. 

Lord Chancellor [Eldon]. — ^Upon the subject of the first ex- 
ception I am strongly inclined to think, this is personal estate ; be- 
ing of opinion, that upon the true construction of the deed the par- 
ties had contracted with each other, that, when the partnership 
should be determined, whether by the act of the parties or of God, 
the property should be converted to all intents and purposes. There 
is an obvious difference from all the cases ; which establish thb gen- 
eral principle, that where a person dealing upon his own property 
only has directed a conversion for a particular special purpose, or 
out and out, but the produce to be applied to a particular purpose, 

(1) 4 Term R«p. 220. 
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when the purpose fails, the intention fails ; and this Court regards 
him as not having directed the conversion. But, first, this is a case, 
in which not an individual gives directions by will or other in- 
strument as to his individual property, but three persons are con- 
tracting with each other as to what is to be done with property of 
a very peculiar nature. By the deed it is to be considered part of. 
capital or stock in trade. The subject, I admit, is real ; but com- 
bined with a great number of fixtures, utensils, and implements ; 
many of which are personal. There being three parties, it was ra- 
tional that they should so engage : and that, when the partnership 
should cease, the property should by mutual agreement be disposed 
of; as should be most beneficial to all of them. It was beneficial, 
that the whole should be sold out and out at the end of the con- 
cern, rather than that each individual third part should be brought to 
market. My idea upon the whole deed is, that a partnership was 
proposed between these persons, entitled to this property in eighths. 

It was necessary they should bring in capital ; and have 
[* 436] a place for carrying it on ; to * purchase utensils, &c. ; in 

which they were to have similar interests, as in the houses, 
for the benefit of the trade, though many of them were personal ; 
and they agreed to carry on the business as long as it should be their 
pleasure. The question is, whether three persons engaging in a 
purchase of real property, such as this, and to be applied to such 
purposes, might not, and did not, contract, that, if the partnership 
should be dissolved by the act of all or the death of one, it should 
be all sold together for the purpose of producing more benefit upon 
the sale. There is another purpose, very rational ; a stipulation, 
that, if this concern should cease by one partner choosing to go out, 
the others wishing not to dissolve the partnership, but to go on, 
should have liberty to purchase the share of him retiring, for a cer- 
tain, fair, valuable consideration. So, in the case of death. There 
is an obvious inconvenience, if two wishing to go on should not be 
able to compel the third to sell, but should be entangled with him 
as landlord of that share ; provided they could prevail upon him 
to demise it. The question therefore is, whether three persons 
having interests as tenants in common, and looking to these 
events, the death or retirement of one, might not contract in this 
manner, in ofder to make the most of property, though real in a 
strict sense, yet commercial in its nature, to sell it altogether ; and 
upon this deed, though extremely inaccurate, I think, such an inten- 
tion appears ; and the meaning upon the whole is, that, if the sur- 
viving partners chose to buy the share of the deceased or retiring 
partner, to be estimated according to the proviso, they should have 
that option to buy out his interest in that manner. 

In a case before Lord Kenyon, at the Rolls, upqp the 15th 
of February, 1785 (1), Witterwronge demised to Douglas for 

(1) Latoes v. Bennett, 1 Cox, 167: stated by the Lord Chancellor, post, vol. xiv. 
596; xvi.253,4. 
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seven years, with a covenant, that, if the tenant after the 29th 
of September, 176J, and before the 29th of September, 1765, 
should choose to purchase the inheritance for 3000/., Witter- 
wronge would convey to him. In 1763, before any election, 
Witterwronge died ; and left all his real estate to Bennett in fee, and 
all his personal estate to Bennett and his sister equally as tenants in 
common. In 1765, before the time mentioned. Waller, who pur- 
chased the lease and benefit of the agreement from Douglas, called 
on Bennett to convey for 3000Z. ; which conveyance was made in 
consideration of that sum. Afterwards the sister and her husband 
filed a bill against the representative of Bennett, claiming a moiety 
of the 30001. and interest, and it was decreed accordingly ; and 
though the testator could never have compelled the lessee to pur- 
chase, yet, when the assignee made the election, it was held the 
personal estate of the testator, and not to belong to the devisee of 
the real estate (a). 

Another case was there mentioned. A man having a timber es- 
tate agreed to sell a given quantity per annum, to be chosen by the 
vendee. The owner died ; and a vast deal of timber was cut after 
his death ; and that timber, though in the option of the buyer, was 
held to be the personal estate of the party to the contract. That 
is a very strong case. 

As to the other question, it is singular, that it falls to me to de- 
cide it for the first time. It is impossible, that the exception can be 
right in stating, that it descended upon the heir. I always under- 
stood, that this was a freehold ; though the word " descendible '' 
has been inaptly applied to it (1) ; for though he is des- 
cribed as heir, '^ he docs not take as such, but as a spec- [* 438] 
ial occupant named in the grant. An opinion of Mr. 
Booth, treating upon what have been inaptly called intails and con- 
tingent remainders, notices the impropriety of that : every person 
named or described by the term ^< heirs," &c. being merely a spec- 
ial occupant : that description ascertaining the person to take, not 
by descent, but as named in the grant as special occupant. It was 
never doubted, that it was in a sense a freehold estate. It must be 
taken, cither that the executor may be special occupant, or not. If 
the reasoning to prove, that he cannot, is sound, it follows, that a 
grant to A., his executors and administrators, must be construed, as 
if those latter words were not inserted. If so, it is directly within 
the Statute of Frauds and the other Statute together; for then 
there is no special occupant whatsoever ; and the Statute of Frauds 
will directly attach ; and it will go to the executor or administrator, 
because there is no special occupant ; and at least is personal estate 
to the extent of being assets. In the case in Salkeld the question 
arose in a Court of Law between the Statute of Frauds and the 

other Statute, whether the Court would compel him to do more than 

.■ -■ .... , .,..,, ., ■ , rf 

(a) 1 Sugden, Vendors & Purch. (6th Am. ed.) [391, 29^2,1 21% 213. See Craig 
V. Leslie, 3 Wheat, 563, 577; P^uUU v. Po$telL 1 Desaas. 17a 
(1) Ca Lit 239. 
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to pay the debts. The decision, as far as it goes, is^ that the Court 
would not interfere farther. Yet I doubt, whether an' executor or 
administrator ever takes any thing as such, that he would not be 
bound to apply as personal estate of the testator (a). That doubt 
is founded upon this ; that, when the last Statute passed, it did not 
recognize that case as well decided ; ft-eating it only as raising a 
doubt ; reciting expressly, that doubts had arisen. It is clear, that 
after that Statute, if an executor or administrator is incapable of 
being a special occupant, they cannot hold for their own benefit any 
part of the personal estate taken under the Statutes. It is equally 
clear, that, as far as the party dies intestate, it is not by 
[*439] force of the will, but of the Statutes, that the * distribu- 
tion is to be among the next of kin ; and unless the 
doubts recited by the Statute are ill founded, the consequence is 
clear, that the exception, as taken, cannot be allowed ; for it would 
prove, that, if this had arisen before the last Statute, and the exec- 
utor was incapable of being special occupant, it would have gone to 
tHe executor to the intent to pay the debts ; and then the question 
would have arisen here, whether there was any trust for the heir. 
It would be very difficult to maintain that ; and either the executor 
must have kept it himself, or it must have been laid hold of in a 
scramble. In the case in Peere Williams (l),in the note, it is said, 
it is distributable in Chancery. That fortifies the doubt, that this 
Court has always considered, that what an executor or administrator 
takes as such is clothed with a trust of that kind ; and that con- 
firms the proposition, that it is not to go to the heir. The Statute 
of Geo. II. orders a distribution, if this Court would not : if it would, 
there are two authorities to take it from the heir. 

An ulterior and difierent question is, whether if this is taken from 
the heir, it is to go as the personal estate undisposed, or with that, 
which is disposed of; and not by the mere efiect of the disposition, 
but by the accumulated efiect of the will and the Statute, or rather 
the Statute disposing to the same purpose of what is undevised as 
what is devised. It is not a great stretch, though hazardous, to say, 
the Statute meant to apply both to testacy and intestacy. The dif- 
ficulty is, that both those cases must have been contemplated ; for 
if the exiecutor gets it by the Statute of Frauds, there must have 
been a will : if the administrator, in all probability an intestacy : 
and that Statute has both expressions. If the Legislature 
[* 440] * intended in all cases, either of intention to dispose, or 
not, to give it to the next of kin, they would probably not 
haVe used any other expression than " distributed :" not " shall go, 
be applied," &c. So " the personal estate of the testator " is a 
singular expression ; for upon the construction now pressed it would 
have been sufficient to have said, '< if the party dies intestate." 

a) See 2 Williams, Executors, (2d Am. ed.) 825 ; MUnar v. Harewood^ 18 Yes. 



(1) 2 P. WUl. 382, note (a). See also mUer v. WUUr, 3 P. Will 99; and, 
anU^ vol. vi. G42. 
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All I have said is upon the notion, that an executor cannot be a 
special occupant ; which is a strong assertion now from the author* 
ity in Vaughan and the other considerable authorities ; and Lord 
Hardwicke in Wenifaling v. Westfaling treats him as capable of 
being so (1). It might be said, he is a species of special occupant ; 
and the Jaw in early periods might struggle against general occu- 
pancy to say, that by relation when appointed he should take from 
the general occupant ; and considering, that the grant itself affects 
to give it to executors, there is not much favor due to the objection, 
that the executor as executor shall not take under the grant of the 
grantor. 

But the question remains, if he does take as executor, has or has 
not this Court considered him as taking for the benefit of those, who 
take the personal estate ? In the case of intestacy the administrator 
does take for the benefit of those, who would in that case take it. 
Whether that reasoning will enable the Court to say, that an exi^u- 
tor, who will not be permitted in this Court to take for his own ben- 
efit, shall apply it for the benefit of those, who gave him the char- 
acter of executor, is new. I rather incline to hold it. The case of 
stock affords some analogy. Under all the Acts stock cannot be 
given by will except with two witnesses : yet this Court often con- 
siders it given without witnesses ; and for the purpose of a residuary 
bequest. Lord Thurlow has said, the executor takes it as 
executor; but takes it still under the *will: yet it is ex- [*441] 
pressly against the Statutes requiring expressly two wit- 
nesses. He reasoned it thus ; that the will was a direction to the 
executor how to apply it ; though it was not devised 1>y that will. 

July 96th. The Lord Chancellor [Elbon]. — ^This case is in- 
volved in great difiiculty of form, as well as turning upon one or 
two considerable questions. The Master's Report does not answer 
, the inquiry. The Master was only to state, j^hat the interest was. 
The reference also ought to have been to state, what deeds, &c. 
were executed ; and the Court ought to have reserved to itself the 
question as to the right to the property. The Master has reported, 
that this property was a chattel interest. 

The considerations are very different, whether it is a chattel inter- 
est, or a freehold interest in this Court clothed with a trust for per- 
sons claiming the personal estate. I do not wonder, that in framing 
the second exception, great difficulty was found, what expression to 
apply to this sort of property ; for upon the cases I have found it 
very difiicult to determine, under what phrase to describe this inters 
est. If I had been aware of the importance of the point upon the 
second exception, I should have called in the assistance of the 
Master of the Rolls. The question seems to me to be new : what 
is to become of the property in a leasehold estate for lives, originally 
granted to a man, his executors, administrators, and assigns, beyond 

(1) See note, anie, 431. 
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the point of the payment of the debts. I take it to be thoroughly 
settled, that a leasehold estate for lives, if of a freehold character, 
when so granted, is assets for the payment of simple-contract debts ; 

and in this respect at least this freehold is distinguished 
[* 442] from * all other freeholds. But it has never been decided 

in specie, what is to become of such an interest, so grant- 
ed, after the debts paid. The case in that respect is new ; and the 
point difficult ; for every Judge has avoided a decision upon it. 

I am clearly and decidedly of opinion, that the last proposition of 
this exception, that these estates belonged to, or descended upon, 
the heir at law, cannot be maintained. In every view of it, and 
subject to all the difficulties belonging to the question, my opinion 
is, tliat if the executor is not a trustee for the next of kin or those 
taking under testament the personal estate, he has himself a better 
right than the heir; and, without going through all the cases, it 
might be made out by unquestionable authority, upon a reason anal- 
ogous to those given in the species of case, that I am about to men- 
tion. Where a tenant pur outer vie had made a lease for years, and 
the lessor died before the under-lease expired, the Cestui que vie still 
living, the lessee for years would in that case take the estate itself; 
for to occupancy there are necessary a vacant possession, and a iill- 
ing-up of it by some person, who meant to occupy ; and no one could 
enter upon the lessee for years. Therefore if he chose to say, his 
lease should merge in the freehold, the estate would be full of him ; 
and he would take it as his own. So the executor being in posses- 
sion of the estate, and the estate full of him, it is impossible that he 
can be a trustee for the heir. The heir is therefore quite out of the 
case ; and the question is between those claiming under the testa- 
ment and the next of kin, and the executor, except as to the twenty- 
one years ; which interest is clearly personal estate ; and passes by 
the will. 
This question upon the authorities is involved in great doubt and 

obscurity. First, without presuming to state, which of the ' 
[* 443] * authorities are most conclusive, there appears to be great 

countenance given in many books to the same sort of dif- 
ficulty in making the heir a special occupant as in making the exec- 
utor one ; for if this is a descendible freehold, the heir takes by des- 
cent ; and, that it is so in a sense, is excessively difficult to deny 
upon Vaughan's very learned and able argument (1), alluded to in all 
the books upon this subject, and particularly noticed in Mr. Har- 
grave's note (2). Vaughan's expression is very like that in Sey- 
mor^s Ccue (3). Vaughan says ^4), <' The heir hath it not as a 
special occupant ; for if so, such neir were an occupant ; which he 
is not : for a special occupant must be an occupant ; but he takes it 
as heir, not of a fee, but of a descendible freehold ; and not by way 

(1) Holdm V. Smcdlbrooke. Vausrh. 187. 
(2)Co.LiL41,b.iL241. 

(3) 10 Co. 95. 

(4) Vaugh. 901. 
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of litnitation, as a purchase, to the heir, but by descent," &c. He 
then cites Bracton, to prove, that an assize of Mort H Ancestor might 
be maintained by the heir. Lord King seems also to think, that the 
question, as a question of assets, must be considered both with ref- 
erence to taking as special occupant and in some other character (1). 
Lord Coke in Seymor*8 Case says, he is special occupant but in a 
manner. In other books it is said, that he is not only special occu- 
pant, but he takes by descent. I do not quite understand this sort 
of language. But with this sort of language as to the title of the 
heir, it is a clear fact, that long previously to the Statute of Frauds 
the observation of the Courts was thrown upon the effect of these 
grants of an estate to a man and his assigns, to a man, his executors, 
and assigns, or his executors, administrators, and assigns. That 
Statute upon reading it does not appear intended to apply 
to such grants. From the '^ early cases the question seems [^ 444] 
to have arisen, whether these estates were devisable ; and 
it was held, that they were not ; though they had a descendible na- 
ture about them. Upon the Statute the observation is very proper, 
that if the executor was considered as special occupant, as the heir 
was, it is very singular, that there is no express provision as to estates 
so granted to executors. If previously the executor was considered 
as being the special occupant, or *^ in a manner " or '* as it were " 
special occupant, this Statute has not said, what is to become of the 
estate, in case there is such a special occupant ; but only, in case 
there is no special occupant ; and then only declares, that it shall 
be assets in the hands of the executor, or administrator. It is ne- 
cessary therefore to inquire, what was conceived upon this subject 
previously to the Statute ; which is to be collected from the older 
books. The passages are referred in the more modem books. Most 
of them are in WesifaUng v. Westfaling ; and I have found Lord 
Hardwicke's judgment upon that case. The Duke of Devon v. 
IRntoUj first, before Lord Cowper (2) and afterwards before Lord 
King (3), was, according to the report in Vernon, a lease, in which 
originally the grant was to a man and his heirs, in the sense, in which 
those words are used as special occupant : but in Peere Williams it 
appears originally granted to trustees. The heir however might be 
in a sense represented as special occupant of the equitable interest. 
The Counsel seem to have been taken to be clear, that, if permitted 
to go to the administrator without devise, it would be assets for pay- 
ment of debts generally. The Lord Chancellor states, that it is 
made personal estate. The difficulty upon that is, what is the nature 
of the estate in the executor ? Is it freehold ? If so, how is it 
assets for simple-contract debts ? If it is to be considered 
assets * for simple-contract debts, as personal estate, and [^ 445] 
the efTect of the Statute is to be laid out of the question, 
upon what principle is it personal estate to the extent of paying 

(1) DvJst of Devon v. Jltklns, 2 P. WUl. 380. 

(2) 2 Vera. 719. 

(3) Duke qf Devon v. .Atkins, 2 P. Will 360. 
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simple-contract debts, and no farther ? It is difficult to know, how 
a principle of law can work that distinction ; though a Statute 
might. But the Statute is laid out of the question ; and upon the 
whole reasoning it is intimated, that it would be so, because it is per* 
sonal estate. In what sense personal ? Upon the executor's death 
who would take it ? If he dies without an executor would it go to 
the adminbtrator dt honu non 1 Would it go to the representative 
of the executor ? That is left in doubt (a). Would it be freehold 
estate in the man, who first got possession ? That is left in doubt. 
But the clear opinion of Lord Cowper was, that, whatever was the 
nature of the interest, it was, independent of the Statute, assets for 
all creditors generally. It does not rest upon that authority only : 
that case coming afterwards before Lord King ; and the account of 
Lord Cowper's opinion in the argument of Lord Talbot being, not 
only that the estate was assets, but that it was dbtributable. The 
difficulty upon this case is, that, when it is said, the premises are 
personal estate as naturally as if limited originally to executors, that 
involves as much difficulty as the question, what is to become of the 
estate, if granted originally to the executor ; and all the doubts, that 
I before stated, occur upon that. What is to become of it, if the 
executor dies without a representative 7 Is the administrator de bonit 
non to have it : the executor of the executor, &c. ? All that is left 
undetermined by the language of these cases. 

The case of Oldham v. Pickerings in a great many books, was 
also a case long before the Statute of Geo. II. and therefore does 
not at all determine, what would have been the opinion of the Court, 
if it had been subsequent to that Statute. That was an 
[* 446] original * lease to a man and his assigns pur outer vie. 
There was no assignment of it : therefore it is directly 
within the Statute. The Judges were of opinion, the Statute made 
it assets for debts : but beyond that they left it just where it was. 
But it is to be observed, that is a case, to which none of the doctrine 
of this Court, as applied to grants originally made to a man, his ex- 
ecutors, administrators, and assigns, could be applied ; for that is a 
case, in which the executor is treated as being a special occupant ; 
and this Court has considered him with reference to that, and also 
as being personal representative. It was their own by force of the 
Statute, not the grant ; and therefore that had nothing to do with 
the question, if that grant had originally contained the word << exec- 
utors." I am not surprised, that great difficulty occurred to them 
upon the point, what would become of it after the debts paid. It 
is not cosy to determine that in case of the death of the executor. 
In Carthew, Lord Holt even doubts, whether it would not be assets 
for legacies ; and if so, it is very difficult to say, it would not for 
the residue ; which is in the nature of legacy. By the note in Peere 
Williams to The Duke of Devon v. Atkins, which note being in the 

(a) 1 Williams, Executors, (2d Am. ed.) 471, 65G, note; Oldham v. PtdbenW, 
Carthews, 376. 
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first edtlkm of that book is of some autliority, it seems to have be^n 
the opinion of the 'author of that note, that there was an equity to 
say, if the executor or administrator took it as a special occupant, 
the effect of his character as executor or administrator, should fix 
upon his legal title as such an equity for those, who claim the per- 
sonal estate, to make him a trustee. 

In fVestfaUng v. WesifaUng it appears from Lord Hardwicke's 
notes, that several points were made* It was heard in May, 1746 ; 
and his Lordship took time till the 13th of April, 1747, to consider* 
The Duke of Devon v. Kinton was cited ; and there is a 
reference <' Quod vide ; " * which I understand as a hint [* 447] 
to himself to refer to the original case. Great stress was 
lai(} upon that decision. The case was ai^ued very fully ; and it 
was insisted, that an estate pur auier oie to a man, his executors, ad- 
ministrators, and assigns, was assets for debts before the Statute. 
Lord Hardwicke says, there are four questions : two of law, and two 
of fact. First, as to the advowson, he held an advowson in gross to 
be assets by descent at Common Law for specialty debts, upon the 
authority of Co. Lit. 3746, Sir Thomas Jones, Robinson v. Tonge (1), 
before Lord King : in which the general question was referred by 
the Lords ; and all the Judges agreed, that an advowson in fee-sim- 
ple is assets in the hands of the heir for the debts of the ancestor. 
Secondly, as to the lease jptir outer vie ; he held such a lease to A. 
and his heirs, was within the Statute of Fraudulent Devises as to 
specialty creditors : plainly within the words and meaning ; and he 
agreed with Lord Cowper, 2 Vern. 719: and he farther declared, 
that a lease pur outer vie, where there is no special occupant, though 
devised, is by the Statute of Frauds assets in the hands of the ex- 
ecutor to pay debts generally ; for that Statute in effect made him 
special occupant in all such leases, as if inserted therein. Lord 
Hardwicke then refers to 2 Roll. Ab. 151 (2), and Lord Cowper's 
judgment in The. Duke of Devon v. Kinton, and the reasoning of 
Lord Holt in Oldkom v. Pickeringy and in Carthew. In the case in 
Roll's Abr. it seems held, that an executor might be a special occu- 
pant ; and a case (3) immediately follows, in which it is said the 
executor shall not be a special occupant, because it is a freehold : 
which cannot descend to the executor. Lord Redesdale in an opin- 
ion I have seen says, great confusion has arisen upon that 
by not referring * to a case in Dyer (4) ; from wbicli it is [* 448] 
collected, that the executor is treated clearly as having a 
freehold estate. But still, if a freehold, it is in contemplation of 
this Court a freehold, that has got into the executor ; and the ques- 
tion is, whether he holds it as freehold for his own benefit in this 
Court. If the executor is to be considered as special occupant, the 
Statute takes no notice of him as such. I do not know how to state 

(1) 3 Bro. P. C. 556; 3 P. Will. 398. 



(2) 2 Roll's Abr. 251, G. pi. 2. 
(3)" ^ ■ ^ 



2 Roll's Abr. G. pi. a 
(4) Dy. 328, pi. 10 ; Lord mntw's Cost, 3 Leoo. 35. 
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the principle, that the executor is to be considered a special oocupant, 
better than it is expresses! in Bacon's Abridgment (1) ; which has 
brought all the subject together ; and which is very well filled up, as 
to the late cases, by Mr. Gwillim : ^ 

<< If a lease be made of land to J. S., his executors and assigns, 
during the life of B., the executors of J. S. shall be the special occu- 
pants, if he dies in the life of B. ; for though it be a freehold, which 
in course of law would not go to executors, yet they may be de- 
signed by the particular words in the grant to take as occupants ; 
and such designation will exclude the occupation of any other per- 
son ; because the parties themselves, who originally had the posses- 
sion, have filled it by this appointment." 

And the reasoning is analc^ous to rents ; of which, being an in- 
corporeal hereditament, there could be no special occupant. There- 
fore if it was granted to A. during the life of B., by the death of B. 
there is an end of the grant : but if to the heirs, &c. then it is said, 
« the. executor should be quasi occupant (2) : that is, he should take 
under the appointment and designation of the grantor, the person 

having a right to designate, who should take it. 
[*449] *Then, as to the Statute 14 Geo. II. we must look a 

* little to the history of the law for the intention of it. First, 

suppose this sort of grant to A., his executors and administrators, 
during the life of another, not at all within the Statute of Frauds : 
if so, it should seem not to be within the Statue 14 Geo. II. If 
it is to be said in this sense to be within the former, in the words of 
Lord Hardwicke, << that, where it is granted without mentioning the 
executor, the effect of the Statute is to make it go to the executors 
and administrators, as if they were named,'' then you take this cir- 
cumstance, that between the two Statutes the question had arisen, 
what was to become of such an estate under the effect of the Statute 
of Frauds ; and the Court was of opinion, the executor or adminis- 
trator as such could keep it against an application in a Court of 
Law, notwithstanding any claim of the next of kin or under a will 
in the Spiritual Court. That opinion however was doubted. Lord 
Holt doubted, whether legatees should not take it ; and very con- 
siderable doubt was entertained in this Court upon the subject. The 
Statute was therefore made to exclude all doubts. First, take it, 
where the executors and administrators were not named : the doubt 
was, to whom it was to go after the debts. It seems, the Legisla- 
ture would have left the matter very short of a rational and prudent 
purpose, if they had said simply, it should go among the next of 
kin. How is it to go among them, supposing, there was no other 
claim ? If one dies, he took it as personal estate : does it become 
real estate afterwards ? If more than one : is it to be divided ; and 
each aliquot part to become freehold ? Was it intended, that in 
all cases, where there was a will of personal estate generally, unless 
executed with three witnesses, it should not touch this interest : 



(1) 2 Bac. Ab. 277. 

See the note, ante, 431. 



(2) 
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which as to the claim of the next of kin would be personal estate ? 
I have a strong inclination, that the meaning was, that the 
* residuum of such an estate should go with the rest of the [* 450] 
personalty, where there was a will ; and to the next of kin, 
where there was an intestacy ; ^nd that the language of that Statute 
would bear out that ; and it would be more extraordinary, that per- 
sons claiming by bequest should not have been attended to, when 
upon the Statute of Charles II. Lord Holt doubted as to legacies. 
The question is, whether, if the executor has the interest as in the 
nature of a freehold, he is not a trustee in equity for the persons 
taking the personal estate ; and a will, not attested by three witnesses, 
will give them a title to call upon him for their benefit ; he having 
the interest in him ; and the interest not having passed from him. 
I think, that is ihe case in a Court of Equity ; for I cannot think, 
how it should be, that such a property in an executor, independent 
of any Statute assets for simple-contract debts, from the fact, that it 
is in him as executor as well as special occupant, does not give that 
title ; because it has in him the nature of personal estate. If so, I 
cannot state the principle for saying, it should be personal estate to 
the point of giving creditors a claim upon it, and no farther. The 
character of executor still remains in him. He is no less executor, 
because afterwards he is special occupant. If the character of exec- 
utor raises a trust in him, and an interest in others, to that point of 
giving interest to all, who can claiip it as personal estate, it is per- 
sonal estate. This was the opinion of Lord« Cowper and of Mr. 
Peere Williams ; and it would be a whimsical state of the law, that, 
considering it freehold, it should be in the power of the ordinary to 
dispose of it ultra the debts. To the heir it could not go, for the 
reasons I have stated. It must therefore remain with the creditor. 
The opinion of Lord Hardwicke also to a very considerable extent 
is in favor of this. All admit, it would be assets for debts ; and in 
WiUiam^ v. Jekyl, Lord Hardwicke says, " The estate is a 
term * for three lives, not created originally as a descendi- [* 451] 
ble freehold to go to the heir as special occupant, but to 
the lessee, her executors, administrators, and assigns ; so t^iat the 
executor of the first lessee must take this as a special occupant under 
the limitation " (1). 

Lord Hardwicke seems to consider it for that as personal estate. 
Lord Kenyon also seems to consider it personal. But if not, it must 
now be determined, what is to become of it. If he takes it beyond 
the debts as special occupant, then, if he should not have an execu- 
tor, (for an administijitor de bonis non. is not sufficient under the 
original grant) would an administrator durante minori aiate take it ? 
A second executor would be one taking it for his own benefit with- 
out any description of persons to take after his death. Then if he 
dies during the life, his case would fall directly within the terms of 
the Statute of Frauds ; and it would be assets for his debts ; and 

(1) 2 Ves. (>83. 
VOL. VII. 22 
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then under the Statute 14 Geo; 11. would go to his next of kin. It 
would be very extraordinary, that, if such an estate was given to A., 
his executors, administrators, and assigns, and he should die, his 
executor paying the debts should hold it entirely for his own benefit ; 
but, if that executor should die, his executor should take it under 
the two Statutes ; and by the first Statute pay the debts, and by 
the other hand it over to the next of kin of the first executor. 

There is very arduous diflSculty in this. But I rather think, in 
Equity such a freehold estate, originally granted to A., his executors, 
administrators, and assigns, though devisable as to the legal interest 
only with three witnesses, has been considered as belonging to those, 
who take the personal estate, by an equity attaching upon the char- 
acter of executor as executor, and there is extreme diffi- 
[* 452] culty * in saying, the administrator should take for his own 
benefit. It is the same as the case of stock ; which is to 
be disposed of by will only with two witnesses : but Lord Thurlow 
said, where it is not so bequeathed, devolving upon the executor, it 
devolves upon him as executor, in trust for those, who are entitled 
to the personal estate. This is according to the idea of Lord 
Redesdale ; and that is confirmed by a conversation I had with his 
Lordship, which produced a passage in the Legacy Act (1) ; for it 
WB$ necessary to consider, how the duty was to be collected upon 
estates pur outer vie ; where they happened to be personal estate ; 
and a clause was introduced into the Statute, that they should be 
valued : the Legislature leaving, as they found it, how much was to 
be personal estate. 

Upon this case therefore I am of opinion, that this interest can in 
no event go to the heir ; that it does not belong to the administrator ; 
and, as to the point between the next of kin and the residuary 
legatees, that the executor is in this Court a trustee for those, to 
whom the testator has given the personal estate by a will sufficient 
to pass personal estate; and therefore he must be considered as 
holding it for the residuary legatees (2). 

Upon the other question, this is to be distinguished from the 
cases of disposition, being a case of contract ; and the value of the 
property enjoyed as real estate during the partnership ; for it could 
be in no other form ; and the contract applying to every purpose of 
a testator at liberty to dispose with reference to the obligation of his 
contract, I am of opinion, it is personal estate. 

Declare, that the money arising from the sale of the 
[*453J sugar-houses and premises, &c. is to be considered *as 
personal estate ; and that, with regard to the leases pur 
outer vie^ the produce of those estates is in like manner to be con- 
sidered the testator's personal estate. They remain freehold estates 
to the purchasers undoubtedly. 

1. That a lease, or similar interest in real property, if acquired solely for the 
purpose of carrying on a trade, becomes, by operation of law, a mere incident of 

(1) Stat 36, Geo. III. c. 52, sec. 20. 

(2) Post, vol. xvui. 273. 
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that trade : sec, ofiie, note 2 to LytUr v. DoUand, 1 V. 431. But whether freehold 
property, purchased for the purpose of trade, ought, or ought not, to be considered 
as personalty, with reerard to the representatives of a deceased partner, has been 
vexata muMtio. Lora Thurlow, in Thomion v. Dixon, 3 Brown, 200, held, that 
although a copartnership agreement nuxy alter rhe nature of a real estate, yet, tb 
have this effect, the a^eement must be express ; or the claims of the heir at law 
must prevail. And Sir William Grant considered that decision too conclusive 
for tlie question to admit of argument Balmain v. Shore, 9 Ves. 508. His honor 
had previously declared a similar opinion in BaU v. Phftiy 7 Ves. 457. In SmUh 
v. Smithy 5 Vesj 193, Lord Rosslyn held the widow of a deceased partner to be 
dowable out of estates conveyed to her husband, though purchased with the part- 
nership funds ; but the estate in question, in that case, could not be considered as 
partnership property; because, notwithstanding the partnership furnished to com- 
plete the purchase, the estates were convevecT to the one individual partner, under 
a specific agreement, that the estates should be his, and he should be a debtor for 
the money. In Ihe principal case. Lord Eldon decided, that property enjoyed as 
real estate durin? tlie continuance of a partnership, was, according to the proper 
construction of tno instrument under which the said property was applied to part- 
nenhip uses, converted into personalty, and devisabto as such. This, it will be 
observed, was not in contradiction of the determination in Thomion v. Dixon ; 
both cases turned upon the construction of the several deeds upon which each 
case respectively arose. And, in Stuart v. Tht Marquia of B»te, 11 Ves. 665, 
Lord Eldon said, that in cases where peraons engaged in partnership have bought 
freehold houses, the difficulty of distinguishing and arranging property of diner- 
ent natures, partly personal and partly real, has never been neld sufficient to 
exclude the heir, exupt by the effect of the contract, or the vnll, of the deceased 
partner. In Selkrig v. Davits and SaUy2 Dow, 242, the distinguished judge last 
named did declare bis opinion to be, that all property involved in a partnerehip 
concern ought to be considered as pereonal ; but his lordship, when adverting to 
this same point in the later case, of Craio^ay v. MauU, 1 Swanst. 508 and 521, 
evidently considered it as a question by no means settled, whether freeboki estate 
purchased by a partnership, and, in some sense, an article of stock in trade, 
would, on the death of a partner, pass as real estate, or as stock ; as personal 
estate in enjoyment, though freehold in nature and quality. 

2. As to the resulting trust which arises, whenever a conversion of real estate 
has been directed for a particular purpose, which fails ; and that such resulting 
trust is not affected by tne fact, that tne converaion has been actually completed, 
if the proceeds are not effectively disposed of; see, ante, notes 2, 3, and 4 to Kid- 
ney v. Coussmaker, 1 V. 436. 

3. A contract for sale of real estate, the completion of which is entirely at the 
option of the proposed vendee, may, if be should think fit to call for an execution 
of the contract, not'only amount, by relation, to a converaion of the property, as 
between the representatives of the vendor; but, even with regard to intermediate 
purchasera, for valuable consideration, and without actual notice, such a contin- 
gent contract may be binding, and operate a compulsory converaion. For in- 
stance, every purchaser has presumptive notice of the whole interest which a tenant 
in possession has in tlie premises; and, therefore, if the tenant was entitled by 
agreement witli the vendor to an (^tion of purchasing the estate, he may enforce 
that agreement against tlie vendee : see note 2 to Taylor v. Stibbert, 2 y •^437. 

4. That an estaXe pur autre vie, granted to a person, his executors, adminislraiors, 
and assigns, if the grantee die testate, is taken by his executora, subject to the 
same debts and demands as other personalty is*, and that, if he die intestate, Uie 
statute of Geo. II. makes tlie estate, so granted, distributable (and, of courae, lia- 
ble to all debts,) as personal^: see, ante, note 2 to fVatkins v.Lea, 6 V. 633. 
But, when an estate pur autre vie has been limited to a man, his heira, and assigns, 
if it be not devised, it goes to the heir, and is liable only to the same debts as a 
fee simple is: JUkinson v. Baker, 2 T. R. 230. For an estate per autre vie 
(clearly, at all events, when it is limited to a man and his heirs,) is in its nature 
freehold ; the devise thereof is not valid unless it be attested by three witnesses, 
and it can only be conveyed by a freehold conveyance. Lord Redesdale, indeed, 
doubted whether such an estate could be converted into a chattel interest by any 
convention of the parties ; and whether a grant to a man, his executors, and admnis- 
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frntotv, could make the property liable to be acted opon as a chattel interest, ex- 
cept to the eztont, and in the cases, for which the statute has specially provided. 
CamjMl V. SmAfs^ 1 Sch. & Lef. 290. But Lord Hardwicke appears to have 
recognized the distinction which may arise out of the torms of limitation, as such 
terms may direct the devolution of the property, either on the heir or the personal 
representatives. WiUiams v. ^^M, 2 Yes. Sen. 684; and see The Duke t^Deo- 
onsldre v. Mans, 2 P. Wms. 38£ However this may be, there is no doubt that 
an estate our autre vie, limited to heirs, is within the Statote of Fraudulent De- 
vises, and liable to special^ debts. Westfaling v. Wtdfaling^ 3 Atk. 465. 

5. In the 4nofWfiioiis case, reported in 2 Freem. 155, Lord Keeper Bridgman, 
after calling in otner judges to his assistance, decided, that a vendee who had 
entered Into a purchase contract with the tenant of a *< frank tenement descendi- 
ble," could not enforce the contract against the heir who had entered as special 
occupant; for, as such, his claim was not under his father, and, therefore, it was 
said, the covenant or agreement of his father was not binding \ipon him. The 
precise date of the case just cited does not appear, but it seems to have been de- 
cided about seven years before the seemingly contradictory case of SUphme v. 
Botfey, which cannot, therefore, have overruled it (as, by mistake, was intimated in 
the note to the last edition of Freeman j) that indeed would not have been the 
neceseanf effect of the detennination of/Aq^hens v. BaHeu, even had it been subse- 
quent in point of time. In SUphens v. BmUv^ a lessee for another man's life con- 
tracted to convey the estate to the plaintiff, but died before the conveyance was 
perfected ; the defendant entered as the heir of the lessee pur autre vie, and held 
the land as special occupant ; a bill being brought a^nst him, he demurred to 
it, but it was ordered to answer. The ground upon which the demuner was over- 
ruled is not assigned ; but it certainly appears iiroiaftle, that the Court considered 
the occupant as Dound by the trust raisea by the Mfreement of the preceding ten- 
ant pur autre vie. And, in Foo^ v. Pool, 1 Cha. Rep. 18, and S. C. Tothill, 106, 
a son who took lands by grant and convevance, and not by descent, was decreed 
to perform his father's real covenants ; this case, however, was also priot to that 
in 2 Freem. 155. Whatever may be the extent to which a positive covenant pf a 
tenant mir autre vie may be binding on those who take the estate after him, it is 
clear, tnat a contingent covenant to bar the remainders over at a certain time, pro- 
vided the covenantor live till that time, cannot be considered, if he die before that 
time, as a covenant binding on the rights of other parties. Lednf v. JKnor, 1 Ball 
& Beat 215. 
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BELL t. PHYN. 

[Rolls.— 1802, Jult 20, 2a] 

Real estate purchased with a partnership fund held to have descended to the 

heir against the ckiim of the residuary legatee (a). 
Bequest to the testator's three children to be equally divided between them, share 

and share alike, but in case of the death of any without being married and 

having children, the share of such child so dying to be divided between the 

surviving children, and so if one should only survive : one being married and 

having a child, her shar^ vested, [p. 452.1 
Exoneration of the heir from a mortgage, tne personal debt of the ancestor, (6), 

[p. 452.] 
The expression ** without being married" in a Will construed according to the 

common acceptation '* without havini^ ever been mairied." 
The word ^ children," legally construec^ is confined to legitimate children. 
** And" construed "or" to give effect to all the words, (c). 

James Phtn, Alexander EUice, and John Inglis, carrying on busi- 
ness in partnership, Phyn in one third, the others in unequal shares, 
as merchants in London, in 1791 joined with George Shand in the 
purchase of a plantation in the island of Grenada, with the stock, 
&c. for the sum of 25,000/ ; of which sum 4000/. was paid imme- 
diately out of the partnership funds of Phyn, Ellice, and Inglis ; and 
the remainder of the purchase-money was secured by bond and a 
mortgage on the estate. The estate was accordingly conveyed, and 
the stock, &c. assigned^ subject to a term for 2000 years, in trust to 
secure 21,000/.. to Shand, his heirs, executors, administrators, and 
assigns, respectively ; and Shand conveyed and assigned to Phyn, 
Ellice, and Inglis, their heirs, executors, administrators, and assigns, 

(a) This decision seems to have been very much questioned. See the notes on 
this subject in Smith v. Sndtk, ante, 5 V. 193, note (a); Thornton v. Dixon, 3 Bro. 
C. C. (Am. ed. 1844,) 199, note (U 200, and note (a); 3 Kent, (5th ed.) 37, 38, 
39, and notes ; 1 Story, £q. Jur. ^ 674 ; jRipIey v. fFicdenvorthj mtUy 425, note (a) ; 
HumJt v. Bevuon, 2 Humph. 459. 

In PhiUips v. PhUlipaj 1 Mylne & Keene, 649, it was held by Sir J. Leach, M. 
R. ^at real estate purchased with partnership capital for the purposes of the 
joint trade is personal estate, and in respect to the share of a deceased partner, 
retains that character as between his real and personal representatives. So also 
in Broom v. Broom, 3 Mylne & Keene, 443. See also to the same efiect, Mr. 
Belt's note, f 1 ), to Thornton v. Dixony M supra ; 3 Kent, (5th ed.) 37, 38, 39 ; 1 
Story, £q. Jur. § 674 ; SMriggy. DaoUs, 2 Dow, Pari. Ca. 231, 242 ; Townaend 
V. Ikvmfnu, reported 1 MontPartn. 97, and Mr. Belt's note, (l\ to 3 Bro. C. C. 
194 ; Ftredon/ v. Wif^htwkk, 1 Russ. & My. 45 ; CoUyer on Partnership, (2d Am. 
ed.) 70-79. Upon tins subject, however, there is a ^at diversity of judicial opinion, 
as well as of judicial decision. Story, Partnership, § 93, and note ; 3 Kent, (5th 
ed.) 37-39, notes, where the conflictinff decisions are referred to more at large. 

See also Zhfer v. Clark, 5 Metcal^ 562; Howard v. Priut, 5 Metcalf, 582 ; 
Bumnde v. Mmick, 4 Metcalf, 537 ; Sigoumey v. Munn, 7 Conn. 11 ; Hoxit v. 
Cbrr, 1 Sumner, 181-186; Morris v. KemUy, 2 Young ^ CoU. 139; 3 Sugden, 
Vend. & Purch. (6th Am. ed.) 167, [249,] note (1). 

(b) See post, 460, note (31 

(c) The word •* or" may be read " and," or "and" may be construed " or," to 
effect the intention of the testator. Eajf v. Enslin, 2 Mass. 554 ; Carpenter v. 
Head, 14 Pick. 449 ; Mabertof v. Strode, ante, 3 V. 450, note (a), and cases cited ; 
2 Williams, Executors, (2d Am.- ed.) 794, 795. 
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respectively, two thirds of the estate and stock, subject to the pay- 
ment of 12,6667. 135. 4d. the residue of the consideration for their 
two thirds ; which sum they severally atnd respectively covenanted 
to pay. The accounts relative to the estate were kept in the part- 
nership books. Farther payments were made from time to time out 
of the partnership funds till the death of Phyn ; at which time only 
4000/. of the principal of the purchase-money remained due. He 
died in December 1800 ; and by his will, dated the 26th of October 
1800, after giving 1000/. a year to his wife for life, a 
[* 454] legacy of 500/., and all his household goods, and • other 
specific articles, and giving his son 6000/., he disposed of 
the residue thus: '< As to all the rest, residue and remainder of my 
personal estate or effects of what nature or kind soever the same 
may consist, I give and bequeath the same equally between my three 
children, George, Jane, and Catharine, to be equally divided be- 
tween them, share and share alike : but it is my wish and desire, 
that in case of the death of any of my children (without being mar- 
ried and having children) the share of such child so dying shall be 
divided between the surviving children ; and so if one of my children 
should only survive." 

The testator left his widow and the three children mentioned in 
the will surviving. His daughter Jar^e married William Bell, and 
they having one child, and the other daughter, filed the bill against 
the testator's son, who was his heir at law, and one of his executors, 
and against the widow and the other executors ; praying an account 
of the personal estate, &.c. ; that the sums of 7500/., and 500/., pro- 
duced by the sale of the testator's interest in the Grenada estate, 
which took place by agreement, and subject to the question, may be 
declared to be part of the personal estate, that one third of the 
residue may be paid to the Plaintiffs Bell and his wife ; and that the 
other two thirds may be secured, and the interest paid to the other 
Plaintiff, and the Defendant George Phyn respectively, with liberty 
to apply for the principal, when they shall respectively marry and 
have children, or die without being married and having children. 

The heir by his answer insisted, that the estate formed no part of 

the capital of the partnership; and submitted, that the sums of 

7500/., and 500/. belonged to him as real estate ; and that 

[* 455] as heir at law he was entitled * to have the testator's share 

of the 4000/., remaining due of the purchase-money, being 

one third of two thirds, paid out of the personal estate. 

The widow by her answer insisted upon her right to dower. 

Mr. RamiUy and Mr. Steele^ for the Plaintiffs insisted, that the 
money produced by the sale of this estate, which the heir admits to 
have been purchased with the partnership property, was personal 
estate. 

Upon the other point they contended, that the share of Mrs. Bell 
under the will was vested : the gift to the children being absolute in 
the first instance ; and the condition performed. 

Mr. Richards and Mr. Stanley, for the Defendant George Phyn, 
VOL. VII. 22* 
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and Mr. Hart, for the Widow.^— This is not a question with credi- 
tors. The plantation was purchased by these partners to their 
separate use, independent of the partnership. In this estate there- 
fore they were as among themselves interested in thirds. The 
creditors of the firm had no claim upon it as partnership property. 
The only difference between this case and Thornton v. Dixon (1) 
is, that in this the estate was purchased by, and oonveyed to, the 
partners as a new purchase ; and was paid for out of the partnership 
fund. It is simply the case of a man, who has bought a freehold 
estate with part of his partnership property ; and left it to descend. 
Smith V. Smith (2) is a strong case certainly. 

* Mr. RomiUy, in reply. — ^This case is argued, as if, there [** 456] 
being so much clear profit from the partnership, they had 
agreed to invest it in real estate ; and taken it in equal thirds. But it is 
admitted, that the fact is directly the contrary ; that, though the estate 
was conveyed to them in equal thirds, they were not so entitled, but in 
-the same proportions as in the partnership. They were in fact, not- 
withstanding the conveyance, trustees for the partnership. In Smith 
V. Smithy after all the fisicts stated, how was it possible to consider 
that partnership property? The Lord Chancellor went expressly 
upon the agreemei^t. What difference arises, whether the estate 
purchased with the partnership property is conveyed to one partner 
only, or to all, but not for the same interests, in which they are 
entitled to the partnership property ? In the latter case they are 
equally trustees. Where is there in this case such a special agree- 
ment ? The general doctrine stated in Thornton v. Dixon, the real 
name of which case is Thompson v. Dixon, is correct ; and Lord 
Redesdale said, he had many notes to the same point. Suppose, 
this partnership had turned out a losing concern ; and it had been 
necessary upon Phyn's death to call upon his representative : would 
it not have been said, the real estate was to go to his heir; and his 
personal estate was to make up that demand ? Yet that circum- 
stance can make no difference as to this transaction ; which was not 
upon any settlement of their partnership accounts. For what pur- 
pose was any account kept in the partnership books, unless this was 
partnership property? All merchants open distinct accounts of 
every adventure. 

The Master of the Rolls [Sir William Grant]. — Suppose, 
this was partnership property, I doubt, whether the conse* 
quence is a conversion. There was no * occasion to call [* 457] 
for it for any of the purposes of the partnership. It re- 
mains clear. Each might have entered into the enjoyment of his 
share. Then suppose all die : why is it to be considered personal 
property, something different from what it really is as between the 
real and personal representative (3) ? 

(l)3Bro.C.C.199. 

(2) «^e, vol. V. 189; Baltnain v. Shore, post, iz. 500; Crawshaof v. MavU^ 1 
Swanst 495, and the references in the note, 521. 

(3) Ripletf V. ffatenoorth, the preceding case, and the references. See the 
notes, ante, vol. i. 45, 204. 
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June 26th. The Master of the Rolls [Sir William Grant]. 
— ^Upon the first point, I doubt, whether there is quite enough ad- 
mitted by the heir to show, that the estate at Grenada could be con- 
sidered in a proper sense partnership property at the death of Phyn. 
But even if it can be so considered, upon the authority of the case 
before Lord Thurlow I am obliged to decide in favor of the heir. 
That case, as it appears in the Register's Book, does not differ ma- 
terially from the Report. The buildings, &c. upon one piece of the 
land were purely for the purposes of the trade. The other piece of 
land likewise was purchased for the purposes of the trade ; and held 
by the partners in the shares and proportions, in which they were in- 
terested in the trfiide. Joseph Dixon, one of the partners, had be- 
fore his death acquired five tenths, one half. He died, leaving a 
widow, a son, and a daughter. The son was let in ; and received 
half the profits. Upon his death the daughter was let in ; and re- 
ceived half the profits* She married the Plaintiff; and executed a 
conveyance upon trusts, the last of which was to her husband in 
fee. Upon her death he insisted upon the conveyance to him of 
her half of those two pieces of land. The widow by her answer 
insisted, that the moiety of the profits was wrongfully received by 
her son and daughter ; the buildings and premises purchased for the 
purpose of the trade being as well as the stock to be con- 
[* 458] sidered *a chattel : one moiety therefore constituting part 
of the personal estate of Joseph Dixon. Then if it was to 
be considered real estate, she insisted upon her title to dower. But 
she was interested in having it considered personal estate. The 
question therefore was, whether it was to be considered real or per- 
sonal estate. The decree, pronounced at some distance from , the 
hearing, was, that it was to be considered real ; and the Plaintiff 
was entitled to his wife's moiety under the settlement. 

The authority therefore goes the full length of the point for the 
heir ; for, even if this was partnership property, there was nothing 
done by the partners to alter the nature of it. This sum therefore, 
for which the estate sold, must be considered of the nature of real 
estate ; and there must be a reference to the Master to settle the 
widow's dower. 

Another question was made, whether in the event Mrs. Bell took 
a vested interest in her share of the residue under the will of her 
father. I am of opinion, the expression << without being married " 
must be construed, '< without having ever been married." Lord 
Alvanley in Maberley v. Strode (1) says, that is the common accep- 
tation of the word " unmarried." As to the other expression " and 
having childen," it may be contended, that, though she cannot now 
die unmarried within the meaning of this clause, yet if she dies 
without leaving children, the share shall go over: for the word 
" and " must be taken to be " or ;" as it was in the case I have 
mentioned (2). Indeed the contingency of dying unmarried 

(1) .^nto, vol. ill. 450. 

(2) See, anUj other cases referred to in the note, vol. iii. 4$2 ; WMxU v. Mmdif^ 
TuTMT V. Afoor, vi. 341, 557. 
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and without children, cannot properly be said to mean any 
thing more than the latter event ; as, legally speaking, there can 
be no children without a marriage (1). Therefore to give effect 
to all the words it is almost necessary to construe the copulative as 
disjunctive. 

Supposing that done, the question is, what the testator meant by 
dying without having children. These words admit of different con- 
structions; which are stated in Pinbury v. EDcin (2). The first is 
out of the question here: the word being '< children." The third 
sense, a person dying without leaving issue at the time of his death, 
undoubtedly is the only construction, that can be put upon these 
words, wherever the interest is limited to the parent, and the capital 
to the children, but given over, in case the parent dies without 
children. Then it must mean, if there are none at the death of the 
parent ; for then the provision is intended to be made. But, by this 
will nothing is in any event given to the grand-children ; but every 
thing in the first instance to the children : whether to remain with 
them absolutely, or to go over, is made to depend upon a contin- 
gency ; which is that of having children : either having them bom, 
or leaving them at his death. It is ndt very reasonable, that if his 
children should have children, who should live to require an expen- 
sive education, or to contract marriage, it should be out of the 
power of the parent to touch the capital for either of those purposes, 
on account of the possibility, that the children might die in the life 
of the parent ; though the only consequence of surviving the parent 
would be, not that the children would take any thing, but, that the 
parent might dispose of the whole as he thought fit. The intention 
was to enable the parent to make a provision for the chil- 
dren ; * which might be in the life of the parent as well [ *460 ] 
as after the death ; that- if the children should live to 
marry and have children, they will require more than the income ; 
and then the capital shall he at their disposal : but, if they should 
not live to marry or have children, then it shall go over. This is 
the most likely construction ; and does no violence to the words 
according to the case in Peere Williams. In tlie' event, that has 
happened, therefore, Mrs. Bell's share is vested. 

There is no question as to the exoneration. It remains the testa- 
tor's debt (3). 

]. The authorities bWing on the question, whether freehold property, par- 
chased for the purpose of canrying on a partnership trade, ou^t, or not, with 
respect to the representatives of a deceased partner, to be considered as person- 
alty, are stated in note 1 to the last preceding case. 

S. As to the convertible quality of the woras ''and" and ''or" in testamentanr 
instruments, and as to the varying construction of the word " unmarried,'' accord- 
ing as the intent of a testator may require that word to be understood, either as 
'' never having been married,^ or ^ not married at the time," see, ante, notes 1 and 
2 to Maberley v. Strode, 3 V. 450. 

(1) t^/e, CartwriM v. Vawdry^ voL v. 530, [and note ;1 see the note, 534. 

(2) 1 P. Will. SS. 

(3) See Waring v.'Ward, «n<e, 332, [and note (a);] and the references, 335. 
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3. With respect to li^utttionB over of personal property, see the notes to Ever- 
est V. GeU, 1 V. 280. 

4. Whether the assets of a person deceased are, or are not, applicable to the 
discharge of an incumbrance upon his real estates, must depend on the previous 
question, whether he originally contracted that incumbrance, or subsequently 
took it upon himself: see note 3 to HamiUon v. fforlof^ 2 V. 62. 



RAINSFORD v. TAYHTON. 
TAYNTON V. HANNAY. 

[1802, BEFORE THE LoRD CHANCELLOR, MaRCH 9. ROLLS. — JULT 26, 27.] 

AoMiJEnsTRATioN granted under statute 38 Geo. III. c. 87 ; where the executor 

went to Scotland. 
It cannot be disputed in this Court ; though it may at law, [p. 461.] 
Though not for a limited time, it is for a limited purpose ; namely, being made 

Defendants to suits in equity, [pi 461.] 
The effect of the return of the executor, in this instance, the executor's executor, 
'is, that he must be made a par^ in the usual course ; and then the temporary 

administrator may account, have his costs, and be discharged : but the pro- 

ceeclings had are not put an end to, [p. 46] .1 
Administration during a particular period, or till a particular event, determines at 

that period, or on Uiat event: for instance an administration during the absence 

of an executor ; and the administrator ought in his declaration to aver, that the 

executor is out of the resdm, [p. 468.] 

JoHK Hannat died in India in September 1795, having by his 
will given one third of the residue of his estates to his niece Jane 
Han nay, one third to Mary Hay, and the remaining third to his 
brother Johnston Hannay ; whom he appointed his executor. 

In March 1798*, Johnston Hannay proved the .will; and went to 
Scotland ; where he resided. Soon afterwards administration with 
the will annexed of John Hannay was granted to Nathaniel Tayn- 
ton, under the late Act of Parliament (1) for the admin- 
[*'461]' istration of * assets, in cases, where the executor, to whom 
probate has been granted, is out of the jurisdiction. In 
> Michaelmas Term, Jane Hannay having married Thomas Rainsford, 
they filed a bill against Taynton and against the other residuary lega- 
tees, for an account ; and to have a receiver appointed. A receiver was 
appointed ; and the usual decree was made on the 21st of March, 1 799. 

Alexander Hannay died in India in 1782 ; having bequeathed all 
the residue of his estate to his brothers William, John, Ramsay, and 
Johnston Hannay, to be divided equally between them ; and ap- 
pointed his brothers Samuel, John, Ramsay and Johnston Hannay 
and John Levett, his executors. In 1783, Samuel Hannay alone 
proved that will. Ramsay Hannay receiyed the personal estate 
of Alexander' in India ; and remitted part to Saniuel Hannay ; who 
died intestate; and upon the return of Ramsay Hannay he v^as 
'compelled to take probate of the will 'of Alexander. A bill was 

(1) 38 Geo. III. c. 87. 
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filed by Taynton, and the Receiver appointed by the decree, against 
Ramsay Hannay, as executor of Alexander, and against John- 
ston Hanhay, as one of his residuary legatees, and others, for an 
account of his estate and payment of John Hannay's fourth of 
the residue. Other suits were instituted, and great litigation en- 
sued, both at law and in equity, upon the a(fairs of Alexander Han- 
nay, and cross demands between the estate of John Hannay and 
Ramsay and Johnston Hannay. In November 1799, Taynton was 
cited by Johnston Hannay to the Prerogative Court for the purpose 
of setting aside the administration obtained under the Act of Par- 
liament : but it was confirmed. Johnston Hannay died in Scotland ; 
having never returned to England. By two instruments in writing, 
according to the law of Scotland, dated the 16th of August, 1794, 
and the 12th of March, 1800, be conveyed all his real 
and personal estates to his widow, * and William and [* 462] 
Ramsay Hannay, and others; of whom Ramsay Han- 
nay alone proved the said instruments or will in England. 

This bill was filed by Taynton, as administrator under the Act of 
Parliament, against Ramsay Hannay and two other executors of 
Johnston Hannay, (the rest being out of the jurisdiction), Rainsford 
and his wife, and Hay and his wife ; praying, that the decree in the 
cause of Rainsford v. Taynton may be established and carried into 
efiect against Ramsay Hannay and the other executors of Johnston 
Hannay, with regard to the residuary share of John Hannay's estate, 
to which Johnston Hannay was entitled; as if Johnston Hannay 
had been a party to the decree ; praying an account of the dealings 
and transactions between John Hannay and Johnston Hannay, and 
that the balance may be- ascertained, an account of the personal 
estate of John Hannay come to the hands of Johnston Hannay, and 
of Johnston Hannay's personal estate ; and that, in case the Court 
shall be of opinion, that Ramsay Hannay is to be considered as execu- 
tor of John Hannay, capable of acting as such, proper directions may 
be given with regard to the Plaintiff's administration and the suits in- 
stituted by him. The bill stated various dealings between John and 
Johnston Hannay ; in respect of which the latter was much indebt- 
ed ; that he possessed the personal estate and sold part of the real 
estate ; which was admitted by the answer ; and that if Ramsay Han- 
nay is the executor of Johnston Hannay, he ought to be made a party 
to the cause, Rainsford v. Taynton, by supplemental bill ; and in all 
events as personal representative of Johnston Hannay ; and that ttie 
several persons claiming to be his executors, and to have an interest 
in the residue, ought likewise to be parties ; but that Rainsford and 
his wife refuse to institute a suit. 

* Ramsay Hannay by his answer stated, that a consid- [* 463] 
erable balance was due to him from the estate of John 
Hannay ; and he submitted, that the administration ought not to 
have been granted to the Plaintiff, Johnston Hannay not being out 
of the kingdom or out of the jurisdiction of the Courts of Law and 
Equity, being domiciliated in Scotland ; and the affidavit, on which 
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the administration was obtained, not being agreeable to the form 
prescribed by the Act of Parliament ; being obtained without the 
knowledge of Johnston Hannay ; and farther submitted, that the 
administration upon the death of Johnston Hannay, and in the event 
of the Defendant's becoming his personal representative as aforesaid, 
ceased and became void : the Defendant having become the execu- 
tor of Johnston Hannay ; who was the sole executor of John Han- 
nay ; and the Defendant residing in England ought, as such execu- 
tor of Johnston Hannay, to be considered executor of John Han- 
nay, and capable of acting as such notwithstanding the act ; and the 
said decree ought not to be established against this Defendant, nor 
the accounts taken, &c. without first making him a party as the per- 
sonal representative of Johnston Hannay; and that the Plaintiff 
ought to be restrained from acting accordingly. 

A motion was made on behalf of Ramsay Hannay, that he being 
now resident within the jurisdiction, one of the executors, who has 
taken probate of the will of Johnston Hannay, the executor of John 
Hannay, may become and be made a party to the suit of Raituford 
V. Taynton, pursuant to the act, as the legal personal representative 
of John Hannay ; and that Taynton may account for what be has 
received ; and pay the balance into Court. 

Mr. Mansfieldf Mr. Richards, and Mr. Fanblanqtie, in support of 
the motion, insisted, that the act, .which provides, that the 
|-# 454 j « party is to swear, that the executor hath departed this 
kingdom, and is out of the jurisdiction of the Courts of 
Law and Equity, has not provided for the case of a person being in 
Scotland. The ground of the application to the Ecclesiastical 
Court for the administration, that the executor was out of the 
jurisdiction of the Courts of Law and Equity here, is true : the 
executor being in Scotland. The administration is expressly lim- 
ited by the act to the purpose of being made a party to bills in 
Equity, and to carry decrees into effect. Though the act provides 
for the return of the executor only, the construction must extend to 
his executor, who is in law to all intents the executor of the original 
testator. If any answer was required from Ramsay Hannay as to 
the effects of John Hannay possessed by the executor, that might be 
an objection to this application, to be substituted in the decree for 
the account : but an Answer has been put in, with schedules, stating 
all the accounts. Upon the action in the Court of Common Pleas ( 1 ) , 
Lord Alvanley was of opinion, there was an end of the administra- 
tion. The other two Judges were of a contrary opinion. Iq fact, 
Ramsay Hannay had not then obtained probate of the will of John- 
ston Hannay. The point therefore, whether the probate does not 
completely determine the temporary administration, has not been be- 
fore the Court of Law. But how is it possible for this fictitious ad- 
ministrator to maintain an action ; considering the express limitation 
in the act to the purpose of maintaining suits here ? The whole 

(1) 3 Bos. & Pul. 26. 
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object of the act is gone, when there is an executor here capable of 
maintaining a suit in Equity. 

Mr. Alexander and Mr. Owen, against the Motion. — ^The object 
of this motion seems to be, that all the proceedings insti- 
tuted in the name of Taynton should abate, *and beat an [*'465] 
end. He was obliged to file a bill in this Court ; having 
brought an action with a view to compel Ramsay Hannay to ac- 
count ; who filed two bills in the Exchequer to restrain that action. 
Whenever another representative comes in, the course of the Court, 
independent of the act, requires, that he shall be made a party ; 
which can be only by supplemental bill. The probate obtained in 
this case was supplemental matter ; and a supplemental bill has been 
filed in the cause of Rainaford v. Taynton for the mere purpose of 
bringing him before the Court. A distinct suit was absolutely neces- 
ry for an account of Alexander Hannay's estate. That suit and the 
action, both which are necessary for winding up the afiairs, which are 
the subject of this suit, instituted by the residuary legatee, would be 
determined, if this application succeeds. It is matter of discretion 
for the Court to continue this suit. 

The Lord Chancellor [Eldon]. — ^This motion is, that Ramsay 
Hannay may become and be made a party to this suit. By what means 
am I to make him a party upon the record ? It also prays, that the 
temporary administrator may account for what he has received, and 
pay the balance into Court ; founded upon the fifth section of the 
act. If this person answers the description of an executor within 
the act, beiqg executor of the executor,, he must be made a party ; 
not by a short order ; but it is incumbent upon the Plaintiff in the 
suit to find the means, consistent with the state of the record, of 
bringing him before the Court. If he had been originally a party, 
he must be served with process. This is a dry question upon the con- 
struction of an act, calculated to relieve a grievance, that had been 
long felt. How can a man being in Scotland be stated to be with- 
out that relief in Law or Equity mentioned in the first sec- 
tion ? ♦The Ecclesiastical Court have thought, he was ; [♦466] 
and have taken an affidavit, not according to the terms of 
the act ; and granted administration. Notwithstanding that, the 
question would be with a Court of Law, whether the administration 
was vifiW granted : but it is not with me. I have no discretion about 
it. The object of making an administrator under this act, is purely 
to make him Defendant to bills in Equity. It does not strike 
me, that he could bring an action, or htiive one brought against him, 
unless for the purpose of this limited administration ; which would 
enable him to answer the exigency of any decree in this Court. 
Upon that footing this is a bill against this administrator for a distri- 
- bution of the assets ; and the Court thought it reasonable to let him 
try to recover by action debts due to the testator. There is a sort 
of power in the act to appoint a receiver (1). I am clearly of opin- 

(1)Sec.4. 
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ion, no decree will add to his authority to sue at Law, if.Uiis admin- 
istration does not give that right. Suppose, this was not the execu- 
tor of the executor : you could not come here for a short order : 
you only put upon them the necessity of making him an executor in 
proi>er form ; ' and if he is the executor of the executor, there is no 
other way than by supplemental bill. As to determining the admin- 
istration by the return of the executor, if having the power to sue 
he has got the effect of the suit, and the account has proceeded 
nearly to a report, it would not be very wholesome to say, the con- 
struction of this act is, that, because the executor is to be made a 
party to the suit, in which tl)e administrator remains a party, the ad- 
ministrator is forthwith to cease to be accountable, and to be dis- 
charged. Then, is an executor of an executor within the act ? I 
am not sure, of which opinion I should have been upon that. But 

I cannot agree, that it belongs to the Court of Chancery 
[^ 467 J to say, ^ whether the administration is gone, or not ; for 

if it is gone at Law, he is not administrator here. If the 
right way of making this person a party is by a supplemental bill, 
whatever is the construction of the Act, the individual, who, it 
is insisted on both sides, ought to be before the Court, is before 
the Court. 

The motion was not granted. The cause of Taynton v. Hannay 
afterwards came on at the Rolls. 

Mr. Alexander and Mr. Owen^ for the Plaintiff. — ^Mr. Richards 
and Mr. Fonblanque, for the Defendant. 

Juljf 21th. The Master of the Rolls [Sir William Grant]. 
Upon this case I am of opinion, it is not competent to the Defendant 
to bring into discussion the validity of the administration granted by 
the Ecclesiastical Court ; and if it was, that Court has acted accord- 
ing to the intendment of the Act, to provide a method of proceed- 
ing in the Courts of this country, where executors are out of the ju- 
risdiction of those Courts. On the other hand, within the true 
meaning and construction, though perhaps not the strict letter, Han- 
nay is to be considered as an executor returned, and within the ju- 
risdiction, and capable of acting as such. The question is, what ef- 
fect the return has in the isuit and upon the administration. It is 
contended for the Defendant, that the administration is completely 

at an end : an administration during the absence oi an 
[•468] exQputor. Certainly upon general principles ♦of Law 

an administration during a panicukir period, or until a 
particular event, determines at that period, or, when tliat event hap- 
pens. When the Ecclesiastical Court in the exercise of its ordinary 
jurisdiction grants administration during the absence of an executor, 
it is at an end the instant he returns. In Slater v. May (1), it was 
held, that the administrator durante absentia, fyc. Plaintiff, in his 
declaration ought to aver, that the executor is out of the realm. 

(ij"2 Lord Raym. 1071.. 
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But under this Act the adminbtration is, not for a limited period, 
but for a limited purpose : viz. to become and be made a party to a 
bill or bills in Equity ; and to carry the decree or decrees into effect. 
Resting there, it seems, as long as any of the purposes of the de- 
cree are to be carried into effect, the administration must be kept on 
foot. But it is contended, that, taking the whole together, that 
could not be the intention ; and it is said, the executor returning 
must be substituted for the temporary administrator. Thus much is 
certain ; that the suit is not to fall to the ground, to be at an end by 
the return of the executor. It is to go on ; he being made a party. 
To make him a party seems properly the business of the Plaintiff. I 
do not understand, why the Plaintiff has not taken the necessary 
steps for that' purpose : an administrator ex officio insisting upon be- 
ing permitted to carry on suits for Mr. and Mrs. Rainsford ; who 
will not even take the pains of bringing the executor before the 
Court. But, however that might be, a limited administrator, placed, 
as he is, in a new situation by the return of the executor, may file 
any bill that is necessary. He may, if the executor is to be substi- 
tuted, take the steps necessary for that purpose. He may require 
the accounts of his administration to be taken ; and that 
a provision shall *be made for the costs. But, when that [*469] 
is done, his connection with the estate and the suit is at an 
end ; and I cannot conceive, that it was intended, there should be 
both an executor and an administrator of the same estate, prosecuting 
and defending suits relative to that estate. Very clear words in the 
Act of Parliament would be necessary to induce the Court to sanc- 
tion so anomalous a proceeding. If the executor is before the Court 
as such, his character must be that of complete executor, exclusive 
of any co-operation by an administration. The fifth section of the 
Act provides, that if the executor, capable of acting as such, shall 
return to or reside within the jurisdiction pending the suit, he shall 
be made a party, and the costs incurred by granting administration, 
and by proceeding in such suit against such administrator, shall be 
paid, as the Court shall direct. That seems to imply, that the mo- 
ment the returned executor is made a party the Court may ascertain 
the costs. The administrator then is discharged ; and has nothing 
more to do with the suit. To the extent of effectuating the substitu- 
tion he must be permitted to act : but that he should continue to act 
as administrator, and to act in suits, after a capable executor is re- 
turned, would be contrary to the express terms of the Act and all 
legal analogy. 

A decree was made ; directing an account of the receipts of 
Hannay, and of all costs in prosecuting and defending suits as to 
John Hannay's estate, and the bill was amended by substituting 
Rainsford as Plaintiff instead of Taynton. 
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THOMSON V. THOMSON. 

[Rolls.— 1802, July 19, 27.] 

A CONTRACT for salo of the command of an East India ship is illegal (a), and 
therefore cannot be enforced by suit upon the equity against the fund pud by 
the Componv as a compensation, under the •regulation of 1796, to restrain the 
practice in future. 

Payment to an agent is payment to the principal, [p. 470.] 

Upon a contract for smuggled ffoods, though they are received, the money cannot 
be recovered. So upon an ulegal insurance ccotnry to the Act of Parliament, 
though the money was received by the broker, it cannot be recovered, (b\ 
[p. 473.] 

By articles of agreement, between William Thomson and his 
brother George Thomson dated the 5th of December, 1770, recit- 
ing, that George Thomson, late Commander of the ship Calcutta 
in the service of the East India Company, had resigned the com- 
mand thereof in favor of William Thomson, it was witnessed, and 
William Thomson covenanted with George Thomson, that he, 
William Thomson should during so long time as he should continue 
to be Commander of the said Calcutta Indiaman pay to George 
Thomson, his executors, &c. an annuity of 200Z., as therein men- 
tioned ; and farther that in case William Thomson should at any 
time hereafter quit the service of the Company or resign the com- 
mand of the said ship, he should, to the good liking of George 
Thomson, his executors, &c., cause and procure the next succeed- 
ing Commander of the said ship either to pay such sum as should 
in the judgment of George Thomson, his executors, administrators, 
or assigns, be deemed a full and fair equivalent, price, or satisfac- 
tion, for said annuity of 200/., or otherwise to bind and oblige him- 
self, his heirs, executors, and administrators, to continue the pay- 
ment of said annuity of 200Z. during so long time as he should con- 
tinue to command said ship ; «nd also apon his resigning or quitting 
such command to bind and oblige himself to pay such sum of mon- 
ey as in the opinion of two skilful and disinterested persons, to be 
chosen in manner therein mentioned, should be deemed a fair satis- 

(a) Chitty, Cont (Gth Am. ed.), 673, 674 ; Harratson v. Dickingy 2 Cor. Law 
Repos. 66. 

No action will lie on any contract, bond or agreement for the sale of the depu- 
tation of the office of a clerk of the Court HcoraUon v. DiddnsCf supra. Or of 
any office relating to the administration of justice. OuJUm v. Hodts^ 3 Marsh. 
433; Ltioia v. Knox, 2 Bibb, 453. 

The office of a deputy sheriff or constable cannot be the subject of a sale ; and 
a contract for such a sale is illegal and void. Carlton v. WhitchiTy .5 N. Hamp. 
196 ; Mtrtdith v. Ladd, 2 N. Hamp. 517 ; Cardigan v. Paigt, 6 N. Homp. 183 ; 
Swayu V. HvU, 3 Halst 54 ; Hadwdl v. HartweU, anU, 4 V. 811, note (a). 



(h) ** Relief is not granted, where both parties are truly in pari deUdo, unless 
in cuses, where*^ public policy would thereby be promoted." 1 Stoiy, £q. Jur. 
§ 298, and notes ; Chitty, Cont. (6th Am. ed.), 637, and notes, and cases cited ; 
H^orcester v. Eaton, 11 Mass. 368; Best v. Stronfc, ^ Wend. 319; Groton v. 
WaJdoborauf^K ^ Fairf. 306; Greentooyd v. Cwrtis, 6 Mass. 381 ; H'atts v. Brooks, 
anUy 3 V. 612, note (a); HaHioeU v. HarlwtUj mUe, 4 V. 811, note (a). 
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faction and compensation for said annuity ; and George Thomson 
thereby agreed, that he, his executors, &c., should stand possessed 
of and interested in all and every sum and sums of money, which 
should be paid to or received by him or them in pursu- 
ance of the articles in trust for the benefit of his ^'two ['*^471] 
sons George and William Thomson as therein mentioned. 

George Thomson, the eldest son of George Thomson the elder, 
having attained the age of twenty-one in 1785, and his brother 
William Thomson the younger in 1787, their father assigned to 
them all his interest under the articles. William Thomson the 
elder becoming a bankrupt, his nephews obtained an order to prove 
under the Commission the arrears of the annuity. Afterwards Wil- 
liam Thomson the elder having obtained his certificate, and being 
appointed commander of the ship I^ord Thurlow, which was taken 
up by the Company in the room of the Calcutta, and insisting that 
he did not remain liable to the annuity, an action was brought for 
the arrears ; and a judgment was obtained against him ; and the 
amount levied under an execution. From that time the annuity 
was paid up to Christmas 1800 ; when another commander was ap- 
pointed to the Lord Thurlow ; William Thomson having relinquish- 
ed the command and quitted the service. Under the regulation 
adopted by the East India Company in 1796, to prevent the sale of 
commands of their ships, an allowance was made to William Thom- 
son the elder of 3540^. of which 20407. was secured by the bonds of 
the Company, delivered to Archibald Paxton, agent for William 
Thomson ; and the remainder was to be paid when the Lord Thur- 
low should return to England. 

The bill was filed by George Thomson the younger ; praying, 
that the money upon the securities received from the Company may 
be invested in securities to satisfy the annuity of 2002. ; and that 
such annuity may be paid to the Plaintiff and the Defendant Wil- 
liam Thomson, junior, until the compensation for the same shall be 
paid ; and that the value of such annuity or the compen- 
sation *may be ascertained, and paid out of the money [*472] 
allowed by the Company to the Defendant William Thom- 
son, senior ; and in the mean time that the bonds may be secured. 

Mr. Piggoit and Mr. Cox, for the Plaintifi*. — ^The only case 
against this bill is Blackford v. Preston (1) (a) ; the principle of 
which is extraordinary ; considering this as a public office. That 
case is also to be distinguished upon the circumstances. This can- 
not be considered a public office : neither is there any fraud in the 
transaction ; and under the circumstances there is a clear remedy in 
equity. Upon the confession in the answer it is impossible that the 
Defendant can keep this money ; of the payment of which, though 
asserted in his answer, he has never produced any evidence ; and 
the answer is replied to. The Plaintiff goes against the fund. The 

(1) 8 Term Rep. B. R. 89. 

(a) See the observations on this case in Richardson v. MeUisk^ 2 Bingh. 247, 
250,251. 

VOL. VII 23 
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Defendant has received the compensation, in respect of which this 
pa]rment is due ; and the Plaintiff, to whom he was bound to make 
it, comes here ; stating, that it is against all conscience, that he 
should keep that fund. 

Mr. RomiUy, for the Defendant, took two objections : first, that 
there is no equity ; but a mere action of covenant: secondly; that 
the contract was illegal. Upon the second objection the rule Courts 
both of Law and Equity have taken, is, that upon such transactions 
they will not interpose : Melior est conditio possidentis. 

The Master of the Rolls [Sir William Grant]. — ^In the East 
India Company v. Neave (I), the late Lord Chancellor held the 
same doctrine as in the case cited ; that this is an illegal agreement. 
There is an equity against the fund, I admit ; if you can 
['*^473] *get at it by a legal agreement. The defence is very dis- 
honest : but in all illegal contracts it is against good faith 
as between the individuals to take advantage of that. A man pro- 
cures smu^led goods; and keeps them; but refuses to pay for 
them. So in the Underwriter's case, an insurance contrary to the 
Act of Parliament, the brokers had received the money and refuaed 
to pay it over ; and it could not be recovered (2). No matter who 
complains of it : the thing is illegal. You have no claim to this 
money except through the medium of an illegal agreement ; which 
according to the determinations you cannot support. I should have 
no difficulty in following the fund ; provided you could recover 
against the party himself. If the case could have been brought to 
this, that the Company had paid this into the hands of a third per- 
son for the use of the Plaintiff, he might have recovered from that 
third person ; who could not have set up this objection as a reason 
for not performing his trust. Tenant v. Elliott (3) is, I think, an 
authority for that. But in this instance it is paid to the party ; for 
there can be no difference as to the payment to his agent. Then 
how are you to get at it except through this agreement ? There is 
nothing collateral ; in respect of which, the agreement being out of 
the question, a collateral demand arises ; as in the case of stock- 
jobbing differences (4). Here you cannot stir a step but through 
that illegal agreement ; and it is impossible for the Court to enforce 
it. I must therefore dismiss the bill. 

The bill was dismissed (5). 

1. As to the illegality of contracts for sale and brokerage of offices, see, onle, 
note 1 to East Imka Company v. JVeave, 5 V. 173. 

2. That an account of tne profits made by illegal transactions will not be directed 
at the suit of a party thereto, though it may, in certain cases, be granted in behalf 
of creditors and legatees, see notes 2 and 3 to Brandon v. Johnson, 2 V. 517. 

(1) wfrUe, vol. v. 173 ; see page 181. 

(2) .^te, Ex parte Mather, vol. iiL 373 ; and the note, 374 ; fFaUs v. Brooks^ 
iiL 612; VandyA v. HeuxU, 1 East, 96. 

(3) 1 Bos. & Pul. 3; Farmer v. RusseU, 1 Bos. & Pul. 296. 

(4) PelrU V. Hannay, 3 Term. Rep. 418. As to the authority of that case and 
Faikn^ v. Reynous, 4 Bur. 2069, see Ex parte Mather, ante, vol. iii. 373 ; and the 
note, 374 

(5) UartwM v. HartivtU, ante^ vol. iv. 811 ; and the note, Bid 
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MORRIS V. STEPHENSON. 
STEPHENSON v. MORRIS. 

[Rolls.— 1802, July 28.] 

HuBBAifo under the ciicumetances decreed to [Procure his wife to join in a sur^ 
render of copyhold estate, (a). 

John Morris and Jane, his wife, seised of freehold and copyhold 
estates to the use of Jane Morris for life, and after her decease to 
the use of John Morris for life, with remainder to the use of such 
persons, and for such estates, &c., as they or the survivor should 
appoint, by indentures, dated the I8th of June, 1799, joined in re- 
voking the uses according to a power for that purpose, and in limit- 
ing and appointing the estates ; and John Morris for himself and bis 
wife (she thereby consenting thereto) covenanted, that he and his 
wife should within one month surrender the copyhold estates to the 
use of Rowland Stephenson and others, their heirs, &c. ; upon trust 
to sell ; and pay the debt of 3299/. 15f. due to them from John 
Morris ; and to pay the residue according to the appointment of 
John and Jane Morris or the survivor. 

A sale having taken place, the first bill was filed on behalf of Jane 
Morris by her next friend, for the purpose of setting aside that sale, 
on the ground that the deed was obtained by fraud : but that the case 
not being made out, the bill was dismissed. 

The bill in the other cause prayed, that the Defendants Morris 
and his wife may specifically perform the covenant ; and surrender 
the copyhold estates, &c. The Defendants by their answer attempt- 
ed to set up the same ground of fraud, as in the original bill. 

Mr. Richardsj Mr. RomiUy and Mr. Thomsony for the 
Plaintiffs in the second cause. — * The husband is bound by ^ 475] 
his covenant to procure his wife to join in a surrender : 

(a) In Martin v. MUcheU, 2 Jac. & Walk. 412, where the hushand and wife had 
entered into an agreement to sell her estate, the Master of the Rolls held, that the 
agreement was void as to the wife, for a married woman had no disposing power, 
and a Court of Equity could give no relief against her in such a contract ; nor 
would the Court compel the husband to procure his wife to join in the conveyance. 
See also Dtmis v. Jones, 4 Bos. & Pull. 2G9. 

It seems to be universally tnie, that though a wife may convey her estate by 
deed, she will not be bound by a covenant or ajjfreement to levy a fine or convey 
her estate. The agreement by a feme covert with the assent of her husband, for 
the sale of her real estate, is absolutely void at law, and the Courts of Equity never 
enforce such a contract against her. BuUer v. Buckingham^ 5 Day, 492. See also 
ffairoua v. Chalker, 7 Conn. 224 ; 2 Kent, (5th ed.), 168. 

It has been repeatedly held that a wife is not liaole on her covenants in a deed. 
Fawkr V. Shearer^ 7 Mass. 21 ; Coleord v. Swan, ib., 291 ; Jackson v. Vdnderhey- 
den, 17 John. 167 ; Martin *v. Dwdhi, 6 Wendell, 1 ; ffadleigh v. GUnes, 6 
N. Hamp. 17. 

Whetner the wife's covenant might not operate by way of estoppel. See Col- 
cord V. Swan, 7 Mass. 291 ; HUl v. ffest, 8 Ohio, 225 ; Jackson v. Vanderheyden, 
17 John. 167 ; 2 Kent, (5th ed.), 168. 
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Hatt V. Hardy (I). The reason is given in the note (2) to that 
case ; and the concluding observation applies to what is not sug- 
gested in this case. In Barrington v. Horn (3), and Berry v. 
fVade (4), the latter certainly in a book of no great authority, de- 
crees or the same kind were made. The last case is Withers v. Pin- 
chard (S). An agreement was entered into by a man on behalf of 
himselt and his wife to sell the estate in question to the Plaintiff. 
One moiety was the wife's. The estate was settled to certain uses, 
with a power of revocation in the husband and wife, with consent of 
the trustees. The wife by her answer, as well as the husband, 
swore, that she never gave her consent to the sale ; and they stated, 
that they believed, the trustees would not consent to the revocation 
of the uses. The Lord Chancellor decreed a specific performance ; 
and that the husband should convey, and should procure all proper 
parties to convey, as the Master should direct, if the parties should 
differ concerning the conveyance. 

In that case the wife must necessarily have executed the power of 
revocation ; which would not do without the consent of the trustees. 
In this case the husband has covenanted to surrender, as far as he 
has an interest, and to procure her to surrender, as far as she has an 
interest. The Court will not execute the agreement against the 
wife : but it is necessary to bring her before the Court. 

The Master of the Rolls, [Sir William Grant]. — ^Has that 
doctrine ever been controverted or shaken ? 
[♦476] * For the Plaintiff.— There is only one case, that looks 
like an inclination of the Court to the contrary : Outram 
V. Round (6) ; which is noticed by Mr. Fonblanque (7). But in 
that case the husband had actually offered to refund the money by 
his answer. 

Mr. Piggott, and Mr. Stanley^ for the Defendant, the husband : 
Mr. Fonblanque J and Mr. Leach, for the wife. — ^Independent of au- 
thority, the Court will not countenance this doctrine ; which is not 
now the sense of Westminster Hall. Hall v. Hardy has not 
been followed. Outram v. Roundy a later decision, is in opposition 
to it ; and it is not put upon the circumstances : but the practice is 
reproJ^ated. There is no case in favor of it from 1773 till the de- 
cree in 1795. These Plaintiffs reciting the settlement knew the ex- 
tent of her power : how far she could make any alteration in the 
uses of the settlement. No consideration passed to the wife. They 
had lent money to the husband upon his personal security ; none 
upon these estates. This is a case, in which the covenantee ought 
to be left to law. In the case in 1733 the only purpose was to bar 

(1) 3 P. Will. 187. 
(2 3 P. Will. 189. 

(3) 5 Vin. 547; 2 Eq. Ca. Ab. 17, pL 7. • 

(4) Finch, 180. 

(5) In Chanceiy, at Lincoln's Inn HalL July 7th, 1795. 

(6) 4 Vin. 203, pL 4 

(7) 1 Treat Eq. 294. 
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dower ; and there is merely the general language of the Master of 
the Rolls. Unless bound by authority, so as to have no discretion 
left, the Court will not conceive this a case for a specific perform- 
ance according to the just and measured discretion of the Court. It 
would be in opposition to what the Court does every day as to the 
interest of a martied woman. The presumption, that the wife has 
consented cannot prevail against the fact. Will the Court under 
these circumstances send the husband to jail, till he can prevail upon 
his wife to join ? A party may be bound to procure an 
Act of Parliament ; or i9 do any thing, which he may ''^ be [* 477] 
supposed to have in his power ; but not to use his control 
over his wife, to compel her to part with her property ; per fas aut 
nefat to obtain that, which the Law would not permit her to accede 
to without a private examination. If the Plaintifis contract with a 
person not suijurisy or whose contract cannot have effect but through 
the medium of a person not sui jurisj they cannot complain. This 
Court will not give encouragement to that. The Court has uni- 
formly said a personal decree cannot be made against the wife : but 
this will be such a decree in the most oppressive form. The prin- 
ciple of not making a decree against her is, that, if it is competent 
to her to contract, they ought to be assured, that she does so without 
the influence of her husband. The policy of this Court ought to 
conform to the policy of the Law, or at least ought not to counteract 
it This decree will declare, that it is the duty of the husband to 
use his influence ; and then the Court will be bound to relieve the 
wife against the effect of that influence. The way to try, whether 
the wife is a necessary party, is to inquire, whether there could be 
a decree against her ; and as it must be admitted, there cannot, the 
bill must oe dismissed, and with costs. 

Mr. Richards, in reply. — ^The wife is a party in all these cases ; 
and has a right to be made a party ; that she may state her reasons 
against the demand. There is nothing to prevent the exercise of 
proper influence. In the case in Peere Williams there was an ac- 
tual decree ; aqd Sir Joseph Jekyll says, there have been one hun- 
dred precedents. Where is the difference upon the right to dower ? 
That is as much her interest, as if the estate had been originally 
her's. The exception in the note proves the general rule. There 
was nothing dissenting in Mrs. Morris. She executed the deed of 
revocation ; and joined in her husband's applications to the Plain- 
tiffs from time to time. It must be presumed, she had no 
objection to the covenant. * The husband having under- [* 478] 
taken with his eyes open to do the specific thing must 
take the consequences. There is no suggestion, that now Mrs. 
Morris will not perform, if the Court makes the decree against her 
husband. There is no hardship upon her ; for she has agreed now, 
as far as she can in point of conscience ; and the motive is to get 
her husband out of difficulties. Why is the wife allowed to levy a 
fine ? The Court cannot prevent her ; and has no right to do an^ 



478 MOBRIS V. STEPHENSON. STEPHENSON V. K0BBI8. [1802. 

thing but to ask her^ whether it is of her own accord ; whether there 
is any coercion upon her ; whether it is her act. If proi>er means are 
used by the husband, this is within all the policy of the law and of 
society. 

The Master of the Rolls, [Sir William Gbant]. — ^The De- 
fendant, the husband, does not allege, that be is Anable to procure 
his wife to join. He does not offer to pay the debt ; and it is im- 
possible for him to put the Plaintiffs in the same situation, as if the 
deed was never executed ; for they would in 1779 have had an ex- 
ecution against him, if he had not redeemed himself by giving this 
security. It is unnecessary therefore to discuss Lord Cowper's 
reasoning : this case being so extremely dissimilar to that ; this dif- 
fering in all its circumstances. The Defendant there stated absolute 
inability to p(Brform ; and offered to put the other party in the same 
situation, as if the agreement had never taken place. Here the 
only objection be or she states to the performance is, that the agree- 
ment was obtained by fraud ; not, that she is unwilling to enable 
him to perform it, merely, because it is incompetent to him to dis- 
pose of her estate ; but because he and she were imposed upon in 
entering into the deed. The last case, in 1795, was infinitely 
stronger ; for the wife never had expressed any assent. The first 
time she was consulted she expressed her disagreement. 
[* 479] ^ The contract was made without her knowledge : yet she 
was decreed to perform it ; without regard to the possible 
consequences resulting ; that to relieve him she might be under the 
necessity of disposing of her estate. But here the wife executed 
the deed ; and even in the very covenant it is declared, that it is 
eVitered into by him with her consent. In such a case it is too 
much to say, there shall not be a specific performance. It would 
be to say, that, merely because he is a husband, he is to be exempt- 
ed from performing his covenant ; for non canstatj that there is any 
difficulty in obtaining her consent. I should therefore be obliged to 
go the length of saying, that merely because he is married, he shall 
not be compelled to perform his covenant. 

It is unnecessary to observe upon Lord Cowper's reasoning. But 
there are many other ways, in which a wife would be under com- 
pulsion ; and yet it would be quite impossible to abstain from enforc- 
ing the demand against the husband. The efiect would have been 
just the same, if she had originally refused. The creditor would 
have thrown her husbandinto a prison ; and there would have been 
the same necessity upon her. If therefore there is any thing in that 
reasoning in the instance of a voluntary sale by the husband, it 
would not perhaps hold, where the object is to redeem himself from 
the demand of a creditor, having that power over him. But it is 
unnecessary to enter into that reasoning upon this occasion : this 
case being quite different from that before Lord Cowper. 

As to dismissing the bill against the wife, I should wish to see 
the form, and to look at the decree in fVithen v. Pinchard. 
VOL. VII. 23* 
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Decree the Defendant John Morris specifically to perform the 
covenant, and to procure bis wife, <&a with liberty to retain the 
costs out of the purchase-money (1). 

Sex, onfe, note 4 to Emay v. Warn, 5 V. 846. 



WEBB V. THE EARL OF SHAFTESBURY. 
THE EARL OF SHAFTESBURY v. ARROWSMITH. 

[1802, July 90, 31.] 

The Court controls a trustee in the exeiciae of a power to appoint new trustees, 
though given in very large words, (a). 

A trustee and executor, tfaouffh takinjr under the Will a commission as a satisfac- 
tion for his trouble, entiUed to aUowances under a general trust to set and 
manage, as he should think proper, and out of the rents and profits to pay all 
rates and taxes, charges of repairs, stewards', bailiffs', and gameKeepers' salaries 
and expenses, and ful other charges and expenses he should think proper (&), 
[d. 480.] 

Bntiie was not allowed to appoint an establishment, gamekeepers, &c. except as 
the due management required, [p. 480.1 

Inquiry therefore directed as to that : ana whether the liberty of sporting during 
the continuance of the trust could be let for the benefit of the Cestui que truH : 
if not, tl^ game belongs to the heir, [p. 480.1 

Election between claims against a Will and under it: though remote interests (c), 
[p.480.] ^^^ ^* 

Sir John Webb by bis Will devised all his real estates in the 
county of Gloucester to Edward Arrowsmith, his heiss and assigns ; 
upon trust to set and manage, as he should think proper, and out of 
the rents and profits to pay all rates and taxes and the charges of 
repairs, and stewards', bailifTs', and game-keepers' salaries and ex- 
I)enses, and all other charges and expenses, which he and they 
should think proper, and the commission after-mentioned ; and after 
these payments, upon trust, until his grand-daughter Lady Barbara 
Ashley should attain the age of twenty-one, or marry, to invest the 

(1) Ante, Emory v. ffase, vol. v. 846. The decree affirmed by the Lord Chan- 
cellor upon qypeal, posty viiL 505. See 1 Madd. 6, 7 ; and the note, anU^ vol. L 
329. 

(a) See on this point, MOard v. Eyre, anU, 2 V. 94 ; 1 Barbour, Ch. Pr. 542. 

if trustees declme or refuse to act, the Court will appoint other trustees, if 
necessary, to cany the trust into effect De PeyHer v. Clendining, 8 Paige, 296 ; 
2 Story, £q. Jar*! 1061. Trustees at all times have a right to call for Erection 
from a Court of Equity. 2 Stoiy, Eq. Jur. § 1276, note ; and in all cases of doubt 
it is best for trustees to act under the advice and direction of the Court R, 

(&) As to commissions and allowances to executors, see Chetham v. Audleyf 
amU, 4 V. 72, note (a). To trustees. FounkAnt v. Pdtd, anU, 1 V. 337. 

(c) It is now well established that the doctrine of election applies to all interests, 
whetlier they are immediate or remote, vested or contingent, of value or of no 
value ; and whether these interests are in real or in personal estate. 2 Story, 
Eq. Jur. § 1096; 2 Williams, Executon, (2d Am. ed.), 1094, 1035; WUson v. 
Twamktnd, otile, 2 V. 607. 
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surplus from time to time in real or Goveniment securities, and up- 
on her attaining that age or marrying to convey the estates 
[*481] and * transfer the accumulations to his said grand-daugh- 
ter, her heirs, executors, &c. with other remainders over. 
, The testator also gave all his real estates in the county of Dorset 
to Arrowsmith, in the same manner and with similar powers ; di- 
recting an accumulation of the rents and profits during the lives of 
Lady Barbara Ashley, and her mother Liady Shaftesbury, and after 
the decease of the survivor to convey and transfer to the children of 
Lady Barbara Ashley, as therein mentioned. 

He gave all the residue of his real estates to Arrowsmith, his 
heirs and assigns ; upon trust to raise such sums of money for the 
payment of his debts, &c. as his personal estate should fall short of 
paying ; and as to all his estates in the county of York he devised 
the same to Arrowsmith, his heirs and assigns ; upon trust to let and 
set, &c. and deduct such commission, as before mentioned as to the 
Gloucestershire estates; and, until his natural son James Webb 
should attain the age of twenty-one, to pay such sums out of the 
rents and profits, as Arrowsmith, his heirs or assigns, should think 
proper for the maintenance and education of James Webb, and for 
his advancement and preferment in the world : and after twenty- 
one until twenty-five to pay him 1200/. a-year ; and to invest the 
surplus rents from time to time in real or Government securities ; 
and upon his attaining twenty-five to transfer to him the accumula- 
tion ; and in case of his death under that age to his children equal- 
ly : if none, to the testator's other natural sons John and Frederic 
Webb ; and, if they should die under twenty-five, to John Frank- 
land, his executors, &c. ; and on James Webb's attaining twenty- 
five or at any other time his said trustee should think proper, he di- 
rected him to convey the said estates to James Webb for life, re- 
mainder to trustees to preserve contingent remainders ; remainder 
to his first and other sons, in tail male ; with similar re- 
[* 482] mainders to ^ John and Frederic Webb and their first and 
other sons ; remainder to John Frankland and his heirs ; 
and he gave a power for raising a jointure for any wife of his son 
James and portions, as Arrowsmith, his heirs or assigns, should 
think proper. 

The testator then devised his Lincolnshire estate to Arrowsmith 
in the same manner upon similar trusts for his second natural son 
John Webb and his fint and other sons, and his estates in the coun- 
ties of Northampton, Durham, Wilts, and Middlesex, and in West- 
minster, for Frederic Webb and his first and other sons ; with re- 
mainders respectively to the other sons, and the ultimate remainder 
to Frankland and his heirs ; with similar powers in Arrowsmith, 
and subject to commission to him, as to the other estates. The 
testator then among other legacies and annuities gave an annuity of 
100/. to Frankland for his life ; and directed, that he should be con- 
tinued agent and steward of his estates in the same manner and 
upon the same terms, salary and allowances, which he had done and 
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received, for his life, or so long only as Arrowsmith, his heirs or 
assigns should think proper ; and in case Frankland should refuse 
or neglect to give every advice and assistance in his power to Arrow- 
smith, his heirs and assigns, in the execution of the trusts of the 
will, then he revoked all the devises and bequests to him. He also 
directed that Arrowsmith should have and retain to himself and for 
his own use as a satisiaction for his trouble in the execution of the 
trusts of his will at the rate of 5 per cent, per annum, upon the 
amount of the gross annual rents and profits of his real estates ; 
and also upon the amount of the interest and dividends to arise 
from tlie accumulations of such rents and profits and from his 
personal estate ; and he gave and bequeathed the said 
* commission and allowance to Arrowsmith, and directed, [^ 483] 
that he should receive and be entitled to the same, until 
the several and respective persons, to whom he devised and be- 
queathed his real and personal estates, should become entitled there- 
to in possession ; and that the same should be retained by or paid 
to him from time to time during his life. The will then proceeded 
thus: 

<< I do hereby authorize and empower the said Edward Arrowsmith 
at any time during his life by any deed or • instrument under his 
hand and seal to nominate and appoint one or more person or per- 
sons to be a trustee or trustees for all or any part of the purposes 
and trusts in this my will contained ; and who shall act in all things 
as fuUjr and efiectually as the said Edward Arrowsmith ; and he and 
they shall upon the death of the said Edward Arrowsmith be enti- 
tled to the same commission, which I have given to him ; and when 
such new trustee or trustees shall be so nominated and appointed, 
as aforesaid, I direct the said Edward Arrowsmith to convey, assure, 
assign, and transfer, all my real and personal estate into the names 
of himself and such new trustee or trustees." 

The testator then appointed Arrowsmith and the mother of his 
said children their guardians. He also directed, that each and 
every of the person and persons, to whom he had thereby made any 
gift, devise, or bequest, should accept the same in full satisfaction 
and discharge of all debts, claims, and demands, upon him or upon 
any part of his real or personal estate or otherwise ; and he revoked 
the gifts and bequests to such persons, who should not accept the 
same in satisfaction, and execute releases. He gave his daughter 
the Countess of Shaftesbury the sum of 2000/. to be paid 
''^within six months after his decease ; and all the residue [ '*^484] 
of his personal estate he gave to Arrowsmith, upon trust 
to accumulate, until his son James should attain the age of twenty- 
five, and to be transferred to him at that age ; in case of his death 
under that age without issue, to his son John ; and in case of his 
death, &c. to Frederic ; and in case of his death, &c. to Frankland, 
his executors, &c. He declared, that if his daughter or grand- 
daughter or any of their issue should institute any suit against his 
trustee, his heirs, executors, &c. or molest or disturb them in the ex- 
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ecution of any of the trasts, he revoked the several devises and be- 
quests to them ; and 'gave the same to Frankland ; and he appoint- 
ed Arrowsmith sole executor. 

The first bill was filed to have the will established : the second 
by the heir at law. The will was established by a decree, directing 
the accounts, and among other things, that Arrowsmith should let 
and set with the approbation of the Master. Exceptions were tak- 
en by Arrowsmith and Frankland for disallowing several claims set 
up by them, as follows : 

Allowances to them for salaries, audit dinners to the tenants, 
travelling expenses, postage, and a variety of other charges. 

£168, claimed by Arrowsmith, is due from the testator at his 
death upon the balance of an unsettled account for money laid out 
by him for the testator. 

£81, 11«. 7 l'2d. claimed by him as an allowance for game-keep- 
ers and stewards' wages upon the Gloucestershire estate, and for 
powder, shot, and dogs. 

Frankland, who was a relation of the testator's, claimed as a 
creditor an annuity of^ 152. charged upon part of the e»- 
[♦485] tates *by the will of Dame Barbara Webb; an annuity 
of 1207. secured by the bond of the testator; a mortgage 
by the testator in 1784 for 35002 ; an allowance for valuing and sell- 
ing estates, &c. ; 355/. as a certain salary enjoyed by him during 
the testator's life ; rent of a house ; and allowance for taxes ; travel- 
ling charges, about 60/. a year ; and board and lodging, when at- 
tending the testator for settling his accounts. Some of these claims 
were objected to as unreasonable ; and it was also insisted, that this 
was a case of election. 

The causes came on upon the exceptions and for farther direc- 
tions ; and upon a motion, that the Defendant Arrowsmith may be 
restrained from executing a conveyance to a new trustee. 

The Atiomty General^ [Hon. S, Perceval], Mr. Richards, and 
Mr. Stanley, for the Plaintiffs, in the first cause. — ^Mr. Mansfield and 
Mr. Cox, for the Plaintiffs, in the second cause. 

The object of the motion is to restrain the Defendant from exe- 
cuting a conveyance delegating his whole authority. Upon general 
principles, no one acting in the character of trustee can remove him- 
self from the control of the Court administering the affairs of the 
Cestui que trust. The cases of charities are applicable. It cannot 
be conceived, that an executor or trustee can have an authority not 
in some degree under the control of the Court, and there are many 
instances of the most unlimited words. This can never be treated 
as a benefit to the trustee. A positive direction, that he should not 
be subject to the control of the Court, would not prevent it. The 
principle is to be found in the Duke of Beaufort v. Berty (1) and 
many other cases. This cause, instituted for the benefit of the 
Cestuis qu€ trust, being under the eye of the Court, the trustee must 

(1) 1 P. Will. 708. 
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act under the direction of the Court. If therefore he wishes to as- 
sign his trust, he must submit a proper person to the Master in the 
usual course. 

Mr. Romilly, for the Defendant Arrowsmith. — If the Defendant has 
•the power under the will to appoint a new trustee, though this Court 
has taken upon itself to superintend his conduct so far as to require 
him to pass his accounts before the Master, which is all the Court 
has done, nothing can be done by this motion. If he has not that 
power, he can do nothing. Every trustee has the power of passing 
the legal estate. The Court will hardly interpose from the mere ap- 
prehension of that. If this is to be under the authority of the 
Court, he will have no power ; for without this power he might pro- 
pose a trustee. The argument contends, that th& Court will do this 
for him ; which would be contrary to the virill. The testator has 
said, he shall have these great powers during the time he acts him- 
self ; and that he shall nominate the trustees, when he ceases to act ; 
knowing the situation of the proi>erty ; and thinking him the best 
person to execute this power. What authority has the Court to in- 
terpose ? The only mischief can be, that the legal estate might be 
vested in some other person ; whom the Court might order to con- 
vey to any one else. 

Mr. Mafi^fitldy in reply. — ^A clause giving trustees a power to 
nominate others is not uncommon ; but it never was supposed, that, 
when once the estate was under the management of the Court, a 
trustee having such a power could 8ua sponte appoint a new trustee. 
In that respect there is no difference between this trustee and any 
other. The argument must be, that he might sell this ; or appoint 
the most distressed gambler. Is it of no consequence, to 
* whom the legal estate is to go ? The first effect would [* 487] 
be a new suit : a supplemental bill ; and additional expense. 

The Lord Chancellob [Eldon]. — ^The Defendant appears tome 
to have no interest whatsoever in the act of appointing a new trus* 
tee. If it stands upon this clause alone, he has no other discretion 
with regard to the appointment of a new trustee than trustees in or- 
dinary cases. It is true, he can, by the appointment of a trustee, 
convey a much more extensive interest than a trustee appointing a 
new one in general cases can. But that circumstance does not at all 
affect the control of the Court over his discretion ; though it impo- 
ses upon the Court a duty more especially to take care, that its own 
discretion is wisely exercised ; for, when such a remuneration is 
given to the new trustee as Mr. Arrowsmith can give, no one motive 
ought to operate upon him in the appointment, but to do the very 
best thing, not for himself, or the person whom he is to appoint, but 
for those, whose interests they are to take care of. (There is no 
doubt therefore of the control of the Court over his discretion. It 
does not prevent the exercise of his discretion ; but takes care, that 
it shall be duly exercised. In the ordinary case trustees, parties to 
the suit, will not be allowed to change the trustees without the au- 
thority of the Court. There is no doubt, the Court will restrain ; 
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and it is not a sufficient answer, that the Court will take care to pre- 
vent the consequences : for the mischief is in a great measjire done by 
the appointment : the necessity of getting back the legal estate. It 
is enough to say, the Court does not permit the discretion to be ex- 
ercised except under the direction of the Court. The Defendant 

must therefore, if he wants to appoint a new trustee, go 
[* 488] before the Master ; and propose a person ; * and thereifore 

ought to be restrained from appointing a new trustee with- 
out an application to the Court. 

July 3lst. The Lord Chancellor [Eldon]. — ^In this case I feel 
a strong inclination to hdd, that this Commission of 5/. per cent, 
was the whole Ari^owsmith was to have : but the will does not say 
so ; and upon the will I roust give him the other allowances. 

As to the power of appointing new trustees, I am very well satis- 
fied, notwithstanding the strong words of this will, the Court has 
control over Arrowsmith. Nothing proves it more strongly than the 
authority given him by the decree to let and set with the approbation 
of the Master (1). 

I am of opinion, he has no right to appoint bailiffs, gamekeepers, 
&c. except as the due management of the estate requires that. It 
is quite impossible for him under this will to keep up an establish- 
ment of pleasure ; as a gamekeeper, <&c. There must therefore be 
a reference as to the establishment ; regard being had to the will. 
There must also be an inquiry, whether the liberty of sporting can 
be let for the benefit of the Cestms que trust ; and if not, I think, 
the game will belong to the heir. If it is neciessary for the preser- 
vation of the game, that he should appoint a gamekeeper, I would 
not prevent him from appointing one ; but for that purpose only ; 
for he cannot under this will have an establishment of pleasure there. 

The decree must direct an election against Frankland ; though 
clearly not intended by the testator with reference to these remote 
interests (2). Also, taking the whole will together, upon the partic- 
ular expressions in this will, Arrowsmith cannot claim his debt and 
commission both. Therefore he must elect. 

See the notes to & C. 4 V. 6& 

(1) V. Roharts, 1 Jac. & Walk. 251. 

(2) Upon Election see the notes, ante, vol. i. 523, 7. 
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BASTARD V. CLARKE. 

[1802, August 2.] 

No order ander the statute 7 Geo. 11. c.'20, a. 2: the bill not being confined to a 
mere foreclosure ; but including also another subject, (a). 

The bill was filed for a foreclosure; and also set up another 
demand against the Defendant bpon a distinct ground ; praying a 
satisfaction in respect of that ; and that the estate should be a 
security for both. 

Mr. Mansjieldy for the Defendant, moved for the usual reference 
to the Master under the Statute (1). 

Mr. RomiUy^ for the Plaintiff, objected, that the order under this 
Act of Parliament can be made only upon a mere bill of foreclosure ; 
never, where there is any thing else in the cause ; and if the other 
was a distinct subject, the Defendant ought to have demurred on the 
ground, that the bill was multifarious. 

The Lord Chancellor [Eldon] said, he never knew an instance 
of this order, where there was any thing else in the bill beyond the 
foreclosure ; observing, that it would not obtain the object of the 
act ; for the cause must go on as to the other matter. 

' Mr. Lloyd (being applied to by the Lord Chancellor) said, a 
similar application was refused in Vaughan v. Lloyd (2) : the mort- 
gagee wanting to tack all his other demands to his mortgage. 

Mr. Mansfield said, in that case the other matter was connected. 

Mr. RomiUy mentioned Huson v. Hewson (3) ; where Lord 
Rosslyn was of opinion, though certainly Lord Alvanley 
* was not, that-the reference under the Statute was such [* 490] 
an acquiescence, that the Defendant should not after- 
wards before the Master insist, that part of the money was paid. 

The liOrd Chancellor said, the justice of the case seemed to 
be, that the reference should be made as to the mortgage ; and the 
cause should go on as to the rest; but he never knew it done. 

The Order was not made. 

1. See the note to Huaon v. Hewson^ 4 V. 105. 

2. Not only, when a bill is brought for repayment of money lent on mortgage, 
or, in default of such payment, for a foreclosure ; but in every case where a bill is 
brought for a mere pcHCuniary demand, the Court, it has been said, will stop a suit 
at any time when the defendant submits to satisfy the plaintiff's just demands ; 
and an order will be made referring it to the master to compute the sum due. 
Boys V. Ford, 4 Mad. 43. This inherent Jurisdiction of Courts of Equity, it has 
been farther intimated, rendered the aid of the legislature, in this respect, super- 
fluous as to them ; and the only use of the statute 7 Geo. II. c 20, was to give a 
new jurisdiction, in the case of mortgages, to Courts of common law. Praed v. 
HxiUf 1 Sim. &, Stu. 332. In the case just cited, it was again observed, that in 
any cause, and in any stage of the cause, proceedings will be stayed, if the defend- 

(a) See 1 Smith, Ch. Pr. (Am. ed.), 543, 544. 

(1) Statute 7 Geo. II. c. 20, s. 2. 

(2) Cited ante, vol. v. 4a 

(3) .4ii(e, vol. iv. 105. 



490 CAKY V. ABBOT. [1802. 

aot will at once submit to a decree establishing the full demand made by the 
bills, and the whole relief prayed in respect of that demand, with costs. This 
didttm was, doubtless, not intended to contradict the rules previously laid down 
by Lord Eldon, that it is indispensable fi)r a mortgagor who asks a reference 
under the statute, and that in the mean time proceedings ai law may be stayed, 
should make his application before the mortgagee is entitled to take out execu- 
tion ; {^nUs V. Lloi/df 3 Ves. &, Bca. 16 ;) and that, even when the whole pro- 
ceedings are in equity, a mortgasfor, who is defendant to a bill of foreclosure, can- 
not obtain a reference under the statute, on motion, whilst he is in contempt. 
HewiU V. M 'Cartney, 33 Ves. 560. 

3. An order under the statute of Geo. II. will not be made on application of the 
/assignees of a bankrupt mortgagor, without the consent of such bankrupt; ibr the 

statute gives the right of redemption to the bankrupt, as well as to his assignees. 
Garth v. Thomas, 2 Sim. & Stu. 189. *' 

4. A mortgagor, who is defendant to a bill of foreclosure, may, in equity, after 
having an order for an account and redemption under the statute above cited, 
apply for time to complete the payment ; though at law it has been held, that he 
ought to have his money ready, to entitle him to the indulgence of a summary 
order. WakertU v. Delight^ Coop. 28; iSL C. 9 Ves. 9a As to the practice for 
enlarging the time first appointed for the payment of money due on mortgage^ 
see, axU, note 3 to 2^ Bishop qf mnehestar v. PauUy 3 V. 314. 



GARY V. ABBOT. 

[Rolls. — 1802, Feb. 4; August 3.] 

Residuary bequest for the purpose of educating and bringing up poor children 

in the Roman Catholic faith void. 
The fund does not go to the next of kin ; but is in the disposition of the Crown 

to some other charitable use by Sign Manual, (a), [p. 490.1 
The Statute 1 Edw. VI. c. 14, relates only to superstitious Uses of a particular 

description then existing, [p. 495.] 

George Cart, a Roman Catholic, by his Will, after giving several 
legacies to his executors and others, and two annuities, and some 
other bequests, gave and bequeathed, as follows : 

" I also give and bequeath in trust to my executors hereinafter 
named and for the purpose hereinafter named all the residue of my 
personal estate not hereinbefore disposed of whatsoever nature kind 
or quality the same may be also all the interest arising therefrom I 
give for the purpose of educating and bringing up poor children in 
the Roman Catholic Faith such as orphans or those whose parents 
or friends were not able or willing so to educate those children to 
be chosen by my trustees hereinafter named or such trustees as they 
shall afterwards appoint or cause to be appointed: nevertheless! at 
all times allow a part of this residue to pay such sum or sums as may 
be requisite for the legal security or execution of this or any other 

part of this my last Will." 
[♦ 491] * The bill was filed by the brother and sister and nieces 

(a) 2 Story, Eq. Jur. § 1168 ; De Themuus v. Dt BofmoHdj 5 Russ. 2^; Trus- 
tusof BapUsl Jiss. V. &?itf^ 4 Wheat 1; Moggridp v. Thadcwdl, ante^ 37,76, 
and notes ; 2 Williams, Executors, (2d Am. ed.), 77^-775. 
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of the testator, as next of kin, who were also legatees; claim- 
ing their legacies; and praying, that the bequest of the residue 
may be declared illegal and void ; and that it may be declared, the 
testator died intestate as to the residue ; and the Plaintiffs, as next 
of kin, may be declared entitled thereto, &c. 

The Attorney General [Hon. & Perceval] was made a Defendant. 

Mr. Richards and Mr. Trowery for the Plaintiffs. — ^The claim of 
the Plaintiffs is upon the ground, that this residuary bequest is com- 
pletely void. The Attorney General insists, that, though it cannot 
be sustained in the form intended, yet, as a superstitious use, either 
this Court or the Crown may appoint to some charity. That point 
will be rested upon the Statute of Edward VI. (1). It is stated in 
all the abridgments, that, wherever there is a disposition for a super- 
stitious use, it goes to the Crown. That probably arose from a 
mistake of the law, arising from a passage in Duke (2). The Stat- 
ute appears plainly to have a retrospect to gifts made before ; and 
has no provision applicable to those subsequent, as to forfeiture, 
though clearly void ; and it cannot be maintained upon that Statute, 
that property given at this time to a superstitious use shall be for- 
feited. It is clear from the Statute, that this is, not a charitable, 
but a superstitious, use : but all the expressions are retrospective 
merely. The Attorney General v. Guise (3), and the case there 
cited, are certainly against the Plaintiffs. Gates and Joneses Case 
is not to be found : but it will probably turn out to have been be- 
fore the Statute ; and all the cases of forfeiture to the Crown will 
also be found to have been previous to it. By what au- 
thority can the Crown claim, if not by the act ? * As [* 492] 
Parens Patrut the right of the Crown is to execute char- 
itable uses. Only the seventh section of the act relates to money. 
What could be the use of that section, if this right existed in the 
King as Parens Patrue or by the prerogative ? Upon that hypothe- 
sis also it would have extended to all future dispositions. The claim 
therefore rests solely upon the subsequent cases, and Durto, founded 
upon mistake, and a defective construction of the Statute, and the 
passage in Duke. If so, the common equity for the heir or next of 
kin must prevail. In a very recent case, De Garcin v. Lawson (4), 
not yet decided. The Attorney General v. Baxter (5), and The King 
V, Lady Partington (6), were questioned ; and Lord Thurlow's 
opinion in Moggridge v. ThackweU (7) is strong against the first 
decision of the former. To educate these children in the Protes- 
tant faith would be directly against the intention. 

Mr. SEtfordy for the Attorney General. — ^The right of the Crown 

(1) Stat 1 Edw. VI. c. 14. 

(2) Dake's Char. Use, 105. 
3) 2 Vera. 266. 

(4) AniCj vol. iv. 433, n. 

(5) 1 Vera. 248. The decree reversed in like Momey General v. Hughes, 2 
Vera. 105. 

(6) 1 Salk. 162. 

\7)AnU,9d vol.L464;3BiaC.C.517. 
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is established by a great number of decisions ; many of which are 
upon subjects, that arose long since the act. Superstitious uses are 
void, not only by the Statute, but by the general policy of the law. 
The King v. Lady Partington received great discussion. The prin- 
ciple, as laid down in De Costa v. De Pas (1) has been always dis- 
tinctly looked up to. The distinction is there taken, that when the 
devise is to a superstitious use, and made void by statute, or to a 
charity, and made void by Statute of Mortmain, then it should 

belong to the heir at law or next of kin ; but where it 
[* 493] is in itself a charity, * but the mode, in which it is to be 

disposed of, is such, that by the law of England it can- 
not take effect, as promoting a religion contrary to the established 
one^ then the Crown by Sign Manual directed to the Attorney Gen- 
eral may give orders, in what charitable manner it shall be disposed. 
The disposition made under that decision was certainly a complete 
departure from the intention of the testator. 

Mr. Richardsy in reply. — ^It is not disputed, that this is a super- 
stitious use ; as much as any of the uses specified in the Statute ; 
which has the expression <' other like thing." There is a plain in- 
tention here to make proselytes : which is the characteristic of this 
religion. If a gift to a Roman Catholic Priest is void, a gift for the 
purpose of educating children in the faith he teaches must be void 
also (2). That it is void by the Statute appears clearly through the 
whole of it. The object cannot take place ; and the forfeiture 
arises by way of penalty for the attempt ; and it it so considered in 
Duke and all the cases. It is equally clear, that the Statute is re- 
trospective throughout ; and it has been always so considered ; as it 
was in Moggridge v. ThacJcwell; though incidentally only ; the use 
in that will not being superstitious. The Attorney Oenerid v. 7%e 
Bishop of Oxford (3) and Corbyn v. French (4) were decided in 
favor of the next of kin, upon the principle, that, if the particular 
object pointed out could not be attained, no other object should 

take place. In the case of Dovming Cottege (5) Lord 
[* 494] Chief Justice Wilmot was of opinion, * that it should go 

to another Charity. But Lord Thurlow dissented from 
that ; and after Lord Kenyon's decree in The Attorney General v. 
The Bishop of Oxford acted upon it. The consequence is like 
that of the Statute of Mortmain (6) ; making the disposition abso- 
lutely void ; and being so, the Court cannot give it effect or energy. 
In that way Lord' Hardwicke understood it in De Costa v. De Pas. 
Mr. RomiUy (Amicus Curia) mentioned Laac v. Oompertz in 

(1| Amb. 228. See that case, as corrected by the Lord Chancellor from Lord 
Harawicke's notes, ante, 76, in Sfofrgridge v. Tltaekwell, 

(2) Ante, vol. vi. 567, Smart v. Prujtan^ and the note ; De Gardn v. Lawson^ 
iv. 433, n. 

(3) Stated ante^ vol. iv. 431, from the Register's Book. « 

(4) AnU, vol. iv. 418. 

(5) The Attorney General v. Downing^ Wilm. 1 ; Amb. 550, 571 ; The Mormy 
General v. Bovyer, ante, vol iiL 714 ; v. 300 ; The Attorney General v. Vigor^ 
flo«<,viii.256. 

(6) Stat 9 Geo. II. c. 36. 
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which Lord Thurbw held a purpose to educate Jews a good Char- 
ity. 

Aug 3d. The Master of the Rolls, [Sir William Grant]. — 
This bill, filed by the next of kio of the testator, some of whom are 
legatees under the will, among other things prays, that the bequest 
of the residue for the purpose of educating Children in the Roman 
Catholic Faith, may be declared illegal and void ; that it may be de- 
clared, the testator died intestate as to the residue ; and that the 
Plaintiffs as next of kin are entitled thereto. The Attorney Gen- 
eral, who is made a Defendant, insists, that the residue ought to be 
applied to such charitable purposes as his Majesty shall please to 
direct. That the residue cannot be applied according to the will is 
certain. The Roman Catholic religion has received a considerable 
degree of toleration by the Statute of the present King (I) : yet 
there is a provision in that act, that all dispositions before considered 
unlawful shall continue to be and be deemed so. There is no doubt, 
a disposition for the purpose of bringing up and educating children 
in the Roman Catholic religion was unlawful before that 
time. The consequence of its being void, if authority * was [* 495] 
out of the question, would be an intestacy ; that the gift 
being so void must be considered as no gift. But that is contra- 
dicted by authorities without number. According to them, when- 
ever a testator is disposed to be charitable in his own way, and upon 
his own principles, we are not to content ourselves with disappoint- 
ing his intention, if disapproved by us : but wc are to make him char- 
itable in our way and upon our principles. If once we discover in 
him any charitable intention, that is supposed to be so liberal as to 
take in objects, not only not within his intention, but wholly adverse 
to it. It is not for me to attempt to overturn the settled law and 
practice ; according to which charitable bequests void as to one ob- 
ject may be appropriated to another. 

But in this case can I, founding myself upon the expression of 
Lord Hardwicke in De Costa v. De Pas (2), say, this is so wholly 
void as not to be applicable to any other purpose ? According to 
that statement to entitle the heir or next of kin it is requisite, not 
only, that the devise is to a superstitious use, but to such as is made 
void by Statute. There is no Statute making superstitious uses 
void generally. The Statute of Edward VI. relates only to super- 
stitious uses of a particular description, then existing. The Statute 
of Henry VIII. ^3) relates only to assurances of land to churches 
and chapels ; which, if for a longer term than twenty years, it de- 
clares absolutely void. The Statute of George I. (4) was only 
temporary. In The King v. Lady Pordngion one of the res- 
olutions is, that the use being superstitious is merely void ; and 

(1) Stat 31 Geo. III. c. 33. 

(2) See that case, as corrected by the Lord Chancellor from Lord Hardwicke'a 
DoteSy anUj 7(5, in Mogmdge v. Thackweli. 

(3) Stat 23 Hen. VIIL c. 10. 

(4) Stat 1 Geo. L c. 55. 

VOL. VII. 24 
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for that reason the King cannot have it: yet however it is not 
so far void as that it shall result to ' the heir ; and therefore the 
King shall order it to be applied to a proper use. In TTie At- 
tomey General v. Ouise the case of Gates and Jones is men- 
tioned: in which it is said, a charity given to maintain Popish 
priests was applied to other uses by the King, and not to turn to 
the benefit of the heir. It is unnecessary for me to mention the 
other well known cases ; in which bequests void as to the particu- 
lar objects, but being charitable in their nature, have been applied 
to other charitable purposes. In the note to Corbyn v. French of 
the argument in Be Garcin v. Latoson it is said by the Counsel for 
, the next of kin, that '^ the opinion, that -prevailed in some cases, 
particularly Baxter^s Case, that the Crown may appoint, was dis- 
approved by Lord Thurlow in Moggridge v. ThackweU ; and in 
The Attorney General v. fVhorwood, the next of kin upon the foun- 
dation of Lord Hardwicke's opinion filed a supplemental bill ; upon 
which Lord Keeper Henley declared, that the disposition of the 
personal estate after the death of Mrs. Scott, so far as it was in- 
tended for a charitable purpose, was void ; and that it would belong 
to the next of kin ; and under that decree the next of kin upon the 
death of Mrs. Scott, about eight years ago, obtained a transfer of all 
the funds." 

Upon looking at The Attorney General v. Whorwood (1), it ap- 
pears, the doubt was, whether it was a bequest for a charitable pur- 
pose, or not ; whether any charity was in the intention ; for the ar- 
gument upon the other side is, that this was no devise to a charity. 
Lord Hardwicke says, ^< if this trust is no charity, there is no ground 
for the Information in the name of the Attorney General at the re- 
lation of the College on a devise to the College only ; for such In- 
formation can only be supported on the foot of a char- 
[*497] itable use. On a * general devise to the College without 
more, the College being a body capable of taking must sue : 
the Attorney General having nothing to do with it ; and it is only 
before me upon that Information." 

I do not therefore see, how that case can be an authority, that an 
illegal, but charitable, use shall go to the heir or next of kin. Here 
the use is clearly charitable in its nature : namely, for poor orphan 
children. What vitiates it is, that they are to be edqcated in the 
Roman Catholic religion. 

I must declare the bequest of the residue void (2) ; but that it 
must go to such use as the King shall direct. The Attorney Gen- 
eral therefore will apply for a Sign Manual. 

See, cmU, noted to The Manuy General v. The Haberdaskenf Company^ 1 V. 
295, and notes 5, 6, 7, and 9 to Moggridge v. ThackweU, 1 V. 464. 

M\ 2 Ves. 534, 

(2) Momey General v. Poxoer^ 1 Ball & Beat 145. 
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SPERLING V. TREVOR. 

[1803, August 5.] 

Exception to a Report, in favor of a title, on the ground, that the reversion in 
fee might have been disposed of, 00 as not to have descended to the heir, from 
whom the title was derived, over-ruled, (a). 

The bill was filed to obtain specific performance of an agreement 
by the Defendant for the purchase of a freehold estate from the 
Plaintiff, The usual reference to the Master having been directed, 
the Report was in favor of the title ; to which Report the De- 
fendant took an exception, as to part of the estate called the Bower 
Farm. 

The ground of the objection to the title was, that Elizabeth Baker 
ought to join in a recovery : the title being derived from John Paine ; 
who by indenture, dated the 19th of January, 1693, limited the 
estate to the use of himself for life ; remainder, subject to a term, 
to his first and other sons by his then wife in tail male ; remainder to 
his first and other sons by any other woman in tail general ; re- 
mainder to his daughters in tail ; remainder to John Paine in 
fee. 

*John Paine and Blanch, his wife, had one daugh- [*498] 
tcr, Elizabeth ; who married John Smith. John Paine by 
his will gave all such wordly estate, wherewith it pleased God to 
bless him, to his second wife, whom he appointed his executrix : but 
the will was attested by two witnesses only. He died without any 
other issue. Elizabeth Smith upon the death of her father entered 
into possession as tenant in tail ; and levied a fine. She had issue 
John Smith, who married, but died without issue, and Elizabeth, 
who married William Baker. They had issue one daughter, Eliza- 
beth Baker. From her the estate was purchased under a decree ; 
and by mesne purchases became vested in the Plaintiff. 

The Defendant suggested, that the ultimate remainder in fee 
may have been by deed or will disposed of by John Paine or by any 
other person, to whom it may have descended ; and if the same 
should have been so disposed of, it could now be barred only by 
Elizabeth Baker. 

In support of the title it was urged, that the bare possibility, that 
Paine might have disposed of the reversion from his only child and 
heiress Elizabeth, would not be permitted by a Court of Equity 
to impede the sale ; and as it appeared, that the estate was not de- 
vised, it was to be assumed, that the ultimate reversion descended 
to his only child and heiress at law. 

Mr. Mansfield^ and Mr. Sttehy in support of the Exception. — Mr. 
RomiUy and Mr. Fonblanqucy for the Report. 

(a) See as to the title which the vendor is bound to make, and at what time it 
is necessary he should make it. Base v. Calland, anUf 5 V. 189, note (a), and 
cases there cited ; Cooper v. Dtnne, antt^ 1 V. 565, note (a) ; Omerod v. Hardnian, 
ante, 722 ; tVynn v. Morgan^ ofde^ 209. 
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The Lord Chancellor [Eldon] held a recovery not necessary. 
The Exception was over-ruled ; and a specific performance de- 
creed. 

As to the title which a purchaser has a right to insist on before he /completes 
his contract, see the notes to Cooper v. Dmne^ 1 V. 565, and the farther references 
there given. 



[•499] HOLMES t;. COGHILL. 

[Rolls.— 1802, August 3, 5.] 

Distinction between a power and absolute property. A power, unless executed, 
not assets for debts (a). 

Power executed by Wul, but afterwards discharged ; and a new power created. 
A. subsequent codicil will not by the mere eTOCt of republishhig the Will be 
an execution of the Power, [p. 499.] 

Though the rule is settled, perhaps with some violation of principle, but with no 
practical inconvenience, that equity will, in certain cases, aid a defective exe- 
cution of a Power, the want of execution cannot be supplied (6), [p. 499.] 

Bt the settlement, previous to the marriage of Sir John Coghill, 
Bart, dated the 15th and 16th of October, 1754, estates in Ireland, 
in fee simple, in the counties of Kilkenny and Cavan, and lease- 
holds for lives in the county of Kildare, were settled to the use of 
Sir John Coghill for life ; with remainder, subje^^t to an annuity by 
way of jointure and a term for raising portions for younger children, 
to the first and other sons of the marriage in tail male ; and it was 
declared, that Sir John Coghill should have full power by any deed 
or writing to be by him subscribed, sealed, and executed, in the 
presence of three or more credible witnesses, or by his last Will and 
Testament, by him signed, published, and declared, in the presence 
of the like number of witnesses, to charge the said premises in the 
counties of Kilkenny, Cavan, and Kildare, with any sum, not ex- 
ceeding 2000/. for such uses and purposes as he should think proper, 
but without prejudice to the aforesaid jointure and portions. 

Sir John Coghill was also entitled under a Will to estates in the 
counties of Meath and Dublin ; with remainder in tail to his eldest 
son ; who attained the age of twenty-one in 1787. Soon after- 
wards they joined in suffering recoveries of all the estates, except 
the leaseholds ; and by indentures of settlement, dated the 29th and 
30th of June, 1787, they conveyed to trustees and their heirs the 
estates in the counties of Kilkenny, Meath, and Dublin, and the 
leaseholds in the county of Kildare, subject to the jointure and pro- 
vision for younger children, but freed and for ever dischai^ed of and 

(a) See 2 Williams, Executors, (2d Am. ed.) 1200 ; Ram on Assets, ch. 8, § 2, 
p. 148, 149. 

(6) Sudden, Powers, (4th Lend, ed.) 339, 395, 396; 1 Story, £q. Jur. § 169, 170 ; 
Fonhl. Eq. b. 1, ch. 4, § 25, note (&), and iiot« (k) ; 4 Kent, (5th ed.) 339, 340. 
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from all right and power by the said settlement reserved to Sir John 
Coghill by Deed or Will to charge and incumber the premises in 
the counties of Kilkenny and Kildare with any sum, not exceeding 
2000/. for such uses and purposes as he should think proper. 

This conveyance was declared to be in trust for securing an annu- 
ity to the son, and then to trustees for a term of 200 years ; and sub- 
ject thereto, to the joint appointment of the father and son ; and, in 
the mean time and until default of appointment, to Sir John Coghill 
for life ; and then to the survivor of him and his son. The trust of 
the term of 200 years was declared to be for securing the annuity 
to the son ; and then, that the trustees should at the request and 
desire of Sir John Coghill, to be signified, and to be by him signed, 
by demise, sale, and mortgage, of the premises in the counties of 
Meath and Dublin, comprised in the term, or of a competent part 
thereof, or by such other ways and means as they or the survivor, 
<bc. shall think fit, raise and levy such sum or sums of 'money as 
Sir John Coghill should direct and appoint, not exceeding in the 
whole 2000/. ; and pay the same to Sir John Coghill or his assigns 
in his life-time to or for his and their own use for ever ; or if the 
same or any part thereof shall not be levied, raised and paid over, 
to him and assigns in his life-time, then upon trust by all or any of 
the ways and means aforesaid to raise and levy the same at such 
time and times, and to pay over the same to such person or persons, 
as Sir John Coghill should by deed, or by his last Will by him duly 
executed and attested by two or more credible witnesses, direct and 
appoint; and then upon farther trust to indemnify the aforesaid 
lands in the county of Cavan from all charges affecting the same ; 
and then upon farther trust to raise a farther sum in addition to the 
portions under the settlement. 

Sir John Coghill by his Will, dated the 9th of Septem- 
ber, 1775, and several codicils, executed and attested so [*501] 
as to pass real estate, gave the sum of 2000/., to be raised » 

under his power, and Ml the rest and residue of his personal estate, 
goods, and effects (except his furniture at Coghill Hall, which he 
directed to be appraised, and delivered at the appraised value to his 
son), and the amount of such appraisement, with the above fund to 
be applied towards payment of his debts ; and he appointed his 
wife and two other persons executrix and executors. He died in 
March 1790. One of the codicils was subsequent to the deed of 
1787 : but it took no notice of the power ; and was for a distinct 
purpose, wholly unconnected with it. 

The bill was filed by simple-contract creditors against the widow, 
who alone proved the Will, and against Sir John Thomas Coghill, 
the eldest son and heir-at-law of the testator ; praying an account 
and payment of their debts, an account of .the personal estate ; and 
that if any part of the personal estate has been applied in payment 
of specialty debts, for so much the simplQ-con tract creditors may 
stand in the place of the specialty creditors upon the real .estates, of 
which the testator was sei^, or in which he had such an interest 
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as may be afTected with specialty debts ; and receive satisfaction 
thereout. 

The Defendants stated by their answers the accounts ; from which 
it appeared y that the personal estate and the real estate descended 
were insufficient for the specialty debts. The general question 
therefore was, whether the Plaintiffs could avail themselves of the 
fund, which was the subject of the power ; considered either as the 

absolute property of Sir John Coghill ; or the power be- 
[* 502] ing * executed by the codicil, as republishing the Will ; or 

the want of execution to be supplied in Equity. 
Mr. RomiUy and Mr. HaJly for the Plaintiffs. — This power must 
be considered as executed by the effect of the codicil, republishing 
the Will. Where a codicil takes notice of the Will, it is clearly a 
republication. Carte v. Carte (\). Heylin v. Heylin (2). The 
effect of this codicil is to make ttie whole speak at that date ; and 
therefore it is a republication. But if this case cannot be so consid- 
ered, without any disposition the fund, which is the subject of the 
power, will go as the absolute property of the party. Under similar 
circumstances the money has been raised for creditors ; though there 
was no execution of the power ; and in other instances against the 
express appointment. Lassetts v. Lord Camwallis (3). In Maske- 
lyne v. MasJcelyne (4) there was no execution of the power. In 
Robinson v. Dusgale (5) it was raised for an administrator ; a gen- 
eral power to appoint giving the absolute property ; and an execu- 
tion not being necessary. In Goodtitle v. Otway (6) it was held, 
that a power to dispose of, generally, gave the absolute property, 
and not in nature of a power. In Tomlinson v. Dighton (7) the 
distinction is taken by Lord Chief Justice Parker between a general 
power, giving the absolute property, and a limited power, confined 
to particular objects. In Maddison v. Andrew (8) the subject of a 

power was considered the absolute property. In PacJc v. 
[* 503] Bathurst (9), and TVoughton v. ♦ Troughton (10) there had 

been an appointment : but Lord lArdwicke's opinion was, 
that though there had been no appointment, and nothing done, it 
would be assets for debts. In Bainton v. Ward (II), Lord Hard- 

(1) Amb.28;3Atk. 174. 

(2) Cowp. 130 ; Pigott v. Wdkr, ante, 98. 
(3 2 Vem. 465; Pre. Ch. 232. 

4) Amb. 750. ' 

(5) 2 Vera. 181. 
(6 2 Wils. 6. 
(7) 1 P. WilL 149; Salk. 239; 10 Mod. 31 ; Com. 194; 2 Eq. Ca. Ab. 309, pi. 



la 
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1 Ves. 57. 
3 Atk. 269. 

3Atk.656; 1 Ves. 8G. 
J 2 Atk. 172. That case appears to be stated more correctly 2 Ves. 2. The 
following abstract is taken from the Register's Book : 

Power to George Ward by deed or will to charge the premises with any sum 
not exceeding 20002. 
George Ward, having made his will, dated the 25th of A^Hil, 1726, and thereby 

VOL. vn. 24* 
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wicke according to the report in Atkyns states, that " where there 
is a general power given or reserved to a person for such uses, in- 
tents and purposes, as he shall appoint, this makes it his absolute 
estate ; and gives him such a dominion over it as will subject it to 
his debts." 

* Mr. Alexander and Mr. Ftmblanquey for the Defend- [* 504] 
ants. — ^This is, not the absolute property of the party, but 
a power to be executed in a particular manner. According to the 
statement in thegreat case of Xiord Tounuhend v. Windham (1) there 
was an appointment of the whole in Sainton v. Ward ; and Lord 
Hardwicke's opinion is expressed in Lord Tounuhend v. Windham^ 
that it will not do without executing the power. In ToUetv. ToUei (2) 
the distinction is taken between a defective execution and a non- 
execution of a power : this Court in the particular cases aiding the 
former ; but not the latter. All the cases cited fall within the dis- 
tinction ; there having been an execution in all of them. The rule 
may be harsh in not going this length in favor of creditors : but 
it must prevail. In this case there is total absence of intention to 
execute. In many instances the date of the will is brought down to 
that of the codicil (3) ; but this codicil is quite distinct ; and does 
not look to the power. This is not like Tondinson v. Dighton ; in 
which the question was, whether the effect was not to enlarge the 
estate. 

Mr. RomiUy^ in reply. — ^It is very difficult to find a reason for the 
distinction between the defective execution and the non-execution 
of a power : as is observed in LasseUs v. Lord Comtvallis. The 
case, that approaches nearest to this, is Lord Totmshend v. Wind" 
ham : but it turned entirely upon the particular circumstances. As 
to the point of republication, the objection is, that the thing, to 
which the Will applied, did not exist at the date of the codicil : but 
the effect of this codicil, annexed to the Will, duly execut- 
ed, is to make the * whole speak at that date. It is there- [* 505] 
fore a republication of the Will, and an execution of the 
power. 

taking notice of the said deed and power, devised to his mother, the said Phoebe 
Ward, 500/. ; to the said Defendants Leetitia and Anne, lOOOL ; and the remain* 
ing 5002. to his wife Isabella ; and made her sole executrix ; and charged the 
premises with the said 2000/. legacies ; and died without issue, indebted to the 
Plaintifi& and others. 

The decree declared, that the sum of ^2000/., with the interest thereof, which 
the said George Ward had power to appoint by virtue of the said deed of the 12th 
of February, 1725, and of which he made an appointment by his will, is to be 
considered as part of his personal estate, liable to the satisfaction of the residue 
of his said debts. Reg. Lib. A. 1740, folio 613. See /nmI, vol. xiL 215. 

A case frequently referred to upon this subject under the title of Skarl^ v. 
Lord Ferrers, before Lord Talbot, is probably Lord Ferrers v. La^Ferrtra, Keg. 
Lib. A. 1733, folio 285 ; the date of which, 7th of December, 17^, correspond 
with the case in the beffinning of Forester. That decree however does not appear 
to include a decision of this point. 

g) 2 Ves. 1. 
) 2 P. Will. 489. 
PigoU V. WaOer, ante, 98. 
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Aug. 5th. The Master or the Rolls, [Sir William Grant]. — 
The question in this cause is, whether the sum of 20002. which Sir 
John Coghill had power to raise, should be considered assets for his 
debts. The creditors contend, first, that he has executed the pow- 
er. If he has, there is an end of the question. If he has not^ sec- 
ondly, they insist, that this sum is substantially his property ; as he 
had an absolute power to appoint it. 

As to the first point, it is clear, the only power in existence at 
his death was created by the deed of 1787. The power reserved 
by the marriage settlement was discha^ed for valuable considera- 
tion. That power he had executed by his Will. But the power it- 
self being gone before his death, the Will had nothing to operate 
upon ; unless it can be applied to the new power, created for ap- 
pointing the same sum, to be raised out of different estates. It is 
admitted, he has not directly executed the new power. But it is 
said, that subsequent to the creation of it, he executed a codicil 
that has the effect of republishing the Will, and making it speak as 
at the time of the repubUcation. Be it so. It speaks only of the 
power given by the marriage settle^nent ; which was as much gone, 
as it it never hadi existed. There is no way, in which the will 
can be made to speak of the new power, for a new consideration, 
affecting different estates. I am clearly of opinion, there is no exe- 
cution of this power. 
[* 506] * Upon the second point, there is an evident difference 
between a power and an absolute right of property : not so 
much with regard tothe party possessing the power, as to the party 
to be affected by the execution of it. If our attention is to be con- 
fined to the former entirely, there is no reason, why the money he has 
a right to raise should not be ^considered his property, as much as a 
debt he has right to recover. But the latter can only be charged in 
the manner, and to the extent, specified at the creation of the power. 
The compact is not to raise 2000/. absolutely, and in all events ; but, 
that it may be raised in a certain manner : namely, according to his 
appointment by deed or will, to be duly executed, and attested by two 
or more witnesses. To say, that without a deed or will this sum shall 
be raised, is to subject the. owner of the estate to a charge in a case, 
in which he never consented to bear it. The chance, that it may 
never be executed, or, that it may hot be executed in the manner 
prescribed, is an advantage he secures to himself by the agreement ; 
and which no one has a right to take from him. In this respect there 
b no difference between a non-execution and a defective execution 
of a power. By the compact the estate ought not to be charged in 
either case. It is difficult therefore to discover a sound principle 
for the authority this Court assumes for aiding a defective execution 
in certain cases. If the intention of the party possessing the power 
is to be r^^rded, and not the interest of the party to be affected by 
the execution, that intention ought to be executed, wherever it is 
manifested ; for the owner of the estate has nothing to do with the 
purpose. To him it is indifferent, whether it is to be exercised for 
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a creditor or a volunteer. • But if the interest of the party to be af- 
fected by the execution is to be regarded, why in any case exercise 
the power, except in the form and manner prescribed ? He is an ab- 
solute stranger io the equity between the possessor of the power and 
the party, in whose favor it is intended to be executed. 
As against the debtor it is right, that he should *pay. [*507] 
But what equity is there for the creditor to have the 
money raised out of the estate of a third person in a case, in which 
it was never agreed that it should be raised ? The owner is not 
heard to say, it will be a grievous burthen, and of no merit or util- 
ity. He is told, the case provided for exists : it is formally right : 
he has nothing to do with the purpose. But upon a defect, which 
this Court is called upon to supply, he is not permitted to retort this 
argument ; and to say, it is not formally right : the case provided for 
does not exist ; and he has nothing to do with the purpose. In the 
sort of equity upon this subject there is some want of equality. But 
the'rule is perfectly settled ; and, though perhaps with some viola- 
tion of principle, with no practical inconvenience. But farther than 
supplying a defect in the execution the Court has never gone. In 
LasaeUs v. Lord ComtvaUis the Lord Keeper says (I), that "the 
Court has not gqpe so far as, where a man has a power to raise 
money, if he neglect to execute that power, to do it for him ; although 
he thought it might be reasonable enough, and agreeable to equity 
in favor of creditors." 

At the opening I was strongly impressed with an idea, that there 
was no authority for the proposition contended for by the creditors. 
None was adduced, except some generality of expression in Atkyns's 
statement of the judgment in Bainton v. Ward. There is no such 
general proposition necessary to the decision of that case ; for the 
whole sum was appointed ; in which particular the statement is more 
correct, as introduced. (2) in the Report of Lord Townshend v. 
Windham ; and there Lord Hardwicke lays it down expressly, that 
without an appointment no person could be entitled to the money ; 
though the power was as large as in this instance. It was 
* argued, that because the Court will for creditors lay hold [* 508] 
of the money, when it is appointed for a volunteer (3), 
the Court ought to lay hold of it for them, though there is no ap- 
pointment ; for in the former case the application is against his in- 
tention. But in the given case the money is already raised by a due 
execution of the power ; and the Court only directs the application. 
It does not follow, that by its own act it shall charge the estate, when 
the power is not executed, nor attempted to be executed. Many of 
the cases cited determine only, that a limited gift to a man, with a 
power to dispose of the thing given, will carry the ownership. But 
there is no doubt, this is a power in the proper sense of the word ; 

(1) 2 Vera. 465. 

(2) 2 Ves. 2. 

(3) George v. JlfiZ&aitAe, /wsf, vol. ix. 190. 
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and the power not having been executed, I am of opinion, the money 
cannot be raised (1). 

1. With respect to the diatiiiction between absolute properQr, and a right of 
enjoyment yor We^ coupled with a power of appointment 2^ t^iU, see, emit, note 3 
to BuU V. FarJi/^ 1 V. 270. And that (with a sin^^e exception as to powers 
vested, beneficially, in a bankrupt) no effect can be given to a power not coupled 
with an interest, which has been left unexecuted by the donee, see notes 1, 2, and 
6 to the same just cited cue. But, where a person in debt has a general power 
of appointment, and has taken any step towards appointing to volunteeis, a Court 
of Eiquity will arrest the fund in irannhiy in favor of creditors. Harrington v. 
HarU, 1 Cox, 132; Towmend v. JFundhamj 2 Ves. Sen. 11. And, where there 
has been any act done, indicating an intention to execute a power, and such in- 
tended execution is supported by a meritorious consideration, e^^uity will aid the 
transaction. A due execution must, of course, be the same both m Courts of Law 
and Courts of Equity ; but a Court of Law cannot give effect to an imperfect execu- 
tion, whilst a Court of Equity will, in proper cases, enforce the substantial inten- 
tion of the person executing, ffykham v. fFukkam, 18 Ves. 415 ; Parry v. firoton, 
2Freem.l71; Btddier y. Buidter, 9 Yea. 394; CanuMl v. Leach, AmbL 749. 
A defective appointment, even to a mere stranger and without any sort of consid- 
eration, may be supported, in equity, when the defect has been occasioned by the 
fraud of a person interested in Uie non-execution of the power. Bath and Jlfon- 
iofrues caMy 3 Cha. Ca. 67, 93, 122; Bagot v. Oughton, Fortescue, 333 ; Ptgot v. 
Penrice, Comyns, 254. See, also, Shannon v. BradHred, 1 Sch. & Lef. 7$ the 
Anonymous case, 2 Freem. 224, and Blore v. Sutton, 3 Meriv. 247, that even a 
remamder-man may be compelled to make good a lease, |)rofessedlv granted by 
the tenant for life under a power, when such remainder-man, with full knowledge 
that the power has been exceeded, or not properly executed, has lain by, and has 
suffered the tenant to expend money on the estate, without giving notice of an 
intention to dispute the validihr of the lease. 

2. Since the statute of 55 Geo. III. c. 199, a previous surrender to the uses of 
the testator's will is no longer necessary to render testamentary dispositions of - 
copyhold valid. 

(1) This decree affirmed by Lord Erskine, C. upon appeal: /nm^, voL xiL 206. 
See Reid v. ISiergold, x. 370; Hixon v. Oliver, xiii. 108, and the note, anie, ii. 
594; Doe on Dem. of T%or/<^ v. Thoriof, 10 East, 438. 
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TRIMMER V. BAYNE. 
[1802, AueusT &] 

Parol evidence admissible to rebut a presumption (a\ without regard to the nature 
of it ; as, whether a mere casual conversation with a stranger, or between the 
parties and upon the subject; or whether at the time of ue transaction, i»e- 
vious or subsequent But those circumstances are very material with reference 
to the weight and efficacy of it, (&). 

Presumed satisfaction of a legacy by a portion: the evidence not being sufficient 
to rebut the presumption, (a). 

Distinction as to satisfaction between the cases of double portions and perform- 
ance of a covenant, [p. 515.] 

In the former small circumstances of difference arc overlooked {c\ [p. 515.] 

Where the executor is trustee of the residue for the next of kin, {mrol declara- 
tions pirevious and subsequent to the Will, as well as at the time, are admissi- 
ble: but their weight and efficacy very different (<Q, [p. 517.] 

John Batne by his will, dated at Calcutta, the Uth of January, 
1790, gave, devised, and bequeathed, to Alexander Bayne, and four 
other persons, all his estate real and personal, that he should die pos- 
sessed of or entitled unto, subject to the following trusts and pay- 
ment of all his just debts and. the legacies in that his will mentioned ; 
out of which estate he gave, devised, and bequeathed, the sum of 
5000/. upon trust for his natural daughter Jean Read ; the interest 
whereof to be paid yearly to the said Jean Read, as long as the said 
Jean Read shall continue sole, on her own receipt or order in writing ; 
and he directed, that upon the marriage of the said Jean, 
or if she shall be married at the time of his decease, his [* 509] 

(a) See 2 Story, Eq. Jur. § 1531 ; where a certain presumption would in gen- 
eral be deduced from the nature of an act, such presumption may be repelled by 
extrinsic evidence showing the intention to be otherwise. Greenl. Ev. pt 2, ch. 
15, $ 296; Coote v. Boyd, 2 Bro. C. C. 522; Otbom v. Dukt of LutU, aniej 5 V. 
381, note (a), and cases cited. 

(h) In Shudal v. JehfU, 2 Atk. 516; EUiton v. Cooluon, 1 Ves. jun. 100; De- 
hese V. Munn, 2 Bro. C. C. 165, 519; EUison v. Cookmm, 2 Bro. C. C. 307; 
3 ib. 60 ; Robinson v. WhiHey, 9 Ves. 577, the declarations that were admitted 
were made to the persons interested, or to those connected with the interested 
persons, as relative, agent, &c. ; and in these cases the declarations were held of 
the first importance. So declarations made to a stranger are important, if thev 
bear a general character of seriousness and veracity. Dwyo' v. Luaght, 2 Ball 
&, Beat 156. But vague, frivolous or evasive discouree, addressed to officious 
and intrusive inquiries, is altogether void of force. Mathews on Presurop. 145, 
146; Trimmer v. BcMne, the principaTcase. See also 2 Story, Eq. Jur. § 1114 ; 
Gay V. SharpCf 1 Mylne & Keene, 589 ; Bough v. Read, anU, 1 V. 257, and note 
(fr); EUiton v. Cookson, 2 Bro. C. C. (Am. ed. 1844,) 309, note (&); 2 Williams, 
Executors, (2d Am. ed.) 955-957. 

As to the comparative force and effisct of declarations made before, at the time 
of, or after making the will, see Murltn v. Frcmklm, 1 Swanst 13 ; Langham v. 
Sandford, 2 Menv. 23; ConoUy v. Lord Hoipt, 5 Ves. 700; Richardson v. H^ta- 
soHj 4 Bam. & Adol. 787; WhiUahtr v. TaOum, 7 Bingh. 628. 

(c) 2 Story, Eq. Jur. $ 1111, and cases cited in the notes ; Powys v. Man^iM, 
6 SiuL 328; fFeaU v. Rice, 2 Russ. & Mylne, 251, 267, ^68; Jones v. Morgan, 2 
Young & Coll. 403, 412; Wharton v. Dvrham, 3 Myhie & Keene, 479. 

(d) 1 Greenl. Ev. pt 2, ch. 15, § 296 ; 3 Phill. Ev. (Cowen & Hill's notes, ed. 
1839,) 1495, 1496, 1497; Mathews, Presump. Ev. 188-193. 
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said trustees do pay to the said Joan Read the said sum of 5Q00L 
for her own sole use and benefit for ever on her own reeeipt for 
the same, notwithstanding her coverture ; and he did thereby charge 
his said estate with the payment of the' said interest and sum of 
5000/., as aforesaid. 

The testator then, after giving several other legacies and an*nuities, 
charged in the same manner upon his said estate, declared his will 
that in case his said natural daughter, the said Jean Read, should 
die unmarried, the said sum of 5000Z., so bequeathed as aforesaid, 
shall revert to his said estate, as also the' annuity, granted to his sister 
Cecelia, on the death of his said sister ; and that, after the payment 
of all and every the respective legacies so bequeathed and particu- 
larly expressed, as aforesaid, he gave, devised, and bequeathed, the 
rest and residue of his fortune and estate, both real and personal, to 
be equally divided between his nephew and three nieces. 

The testator after making his will came to England ; and pur- 
chased and contracted to purchase freehold estates. By indentures, 
dated the 3d of December, 1794, reciting the intended marriage of 
William Kirby Trimmer and Jean Read, the testator's natural daugh- 
ter, and that the testator agreed to advance to Trimmer 2000/. im- 
mediately on the marriage in part of the portion of Jean Read, and 
also to secure by his bond the farther sum of 5000/. to Trimmer, to 
be paid him within twelve months after the decease of Bayne, with 
interest from the day of his death, to be applied upon the trusts in 
the said indenture mentioned ; and that Trimmer agreed to secure 
by his bond the payment of 5000/. within twelve months after his 
decease with interest from his death, upon the trusts therein also 
mentioned, and that bonds were executed accordingly, it 
[* 510] * was witnessed, that the said bonds were in trust in the 
first place, in case the marriage should take effect, that the 
trustees should receive the said sums of 5000/. and 5000/., when 
respectively payable, and invest the same in Government or real se- 
curities,and stand possessed of such funds upon the following trusts; 
in case the 5000/. secured by the bond of John Bayne should be- 
come payable during the joint lives of William Kirby Trimmer and 
Jane his wife, then that the trustees should pay to or authorize the 
said Jane Bayne or her assigns, to receive the interest, dividends, 
&c., during her life, for such intents and purposes as she should 
from time to time notwithstanding her coverture direct or appoint 
by any writing under her hand ; and in default thereof to pay the 
same into the proper hands of the said Jane Bayne for her own sole 
use ; and that her receipt should be a sufficient dischai^ for the 
same ; and not to be subject to the debts, control, &c. of her said 
intended husband ; and after her decease upon trust from time to time 
to pay to or empower William Kirby Trimmer and his assigns to re- 
ceive the interest, &c., during his natural life, for his and their own 
use ; and as to the sum of 5000/. secured by the bond of Trimmer, 
in case Jane Bayne should survive him, upon a similar trust for her 
benefit ; and after the decease of the survivor of them to assign and 
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transfer the capital of the said sums of 50002. and 50002. or the se- 
curities to and between all and every or any child or children of the 
marriage in such shares and proportions, and at such ages or times, 
and subject to such conditions, &c., as therein mentioned ; and in 
case there should not be any child, or all should die before the age of 
twenty-one or the marriage of diaughters, to assign, ,4&c., the sum 
secured by the bond of Trimmer according to his appointment, in 
defiiult thereof to his executors, &c. ; and the sum secured by the 
bond of John Bayne, according to his appointment, dLc. 
in the *8ame manner; and John Bayne covenanted, for [^dil] 
payment of the sum of 20002. to Trimmer immediately 
upon the marriage. 

The marriage took place ; and the testator paid Trimmer 500/. in 
part of the 20002. : but the remainder of that sum and the 50002. 
upon the bond of the testator continued due, the former to Trim- 
mer, the latter to the trustees, at the death of the testator. 

Upon the bill of Mr. and Mrs. Trimmer on behalf of themselves 
and all other the specialty creditors and legatees of the testator the 
accounts were taken and the real estates sold. The Master's Re- 
port stated the instruments and circumstances above mentioned, and 
the result of the accounts and produce of the sales, and the con- 
tracts entered into by the testator for the purchase of freehold and 
leasehold estates, after the date of his will. 

The cause coming on for .farther directions, the question was 
whether the legacy of 50002. to Mrs. Trimmer was adeemed by the 
portion provided by the testator upon her marriage. 

The Plaintiffs went into parol evidence, to rebut the presumption : 
the material part consisting of the depositions of a Mrs. Brown ; 
stating conversations with the testator in the month of August pre^ 
ceding the date of the settlement ; the effect of which was, that the 
witness being informed by him of . the intended marriage of his 
daughter, asked him, what fortune he intended to give her. He told 
her 50002. ; and being pressed to give more, said, << she is in my 
will ; " intimating, when pressed to give the whole immediately, that 
he was worth but 10,000/. 

* Mr. Alexander y Mr. RomUh/^ and Mr. Harvey ^ for the [* 512J 
Plaintiffs. — ^The presumption of intention to satisfy a legacy 
by the advancement of a portion is now a positive rule laid down by the 
Court to govern them as to the acts of the party. It is equally clear, 
that evidence must be admitted to show, that the testator did not in- 
tend to satisfy the legacy by the portion. The last case, in which this 
subject was very fiilly considered, is Ellison v. Cookson (1). Lord 
Thurlow thought (2), there was no great reason to be satisfied eith- 
er with the presumption, or the way, in which it is got rid of: but 
he says, he must presume the testator to be apprised of it, as a rule 
of law. The evidence of this cause gives the most satisfactory in- 

1) 2 Bro. C. C. 307 ; 3 Bra C. C. 61 ; on/e, vol. L 100; see the notes, 112,259. 
;2L^ftile,vo].i.l09. 
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formation, that this testator did not so understand it. The natural 
presumption is, that by not revoking the will he intended, it should 
take effect. If however the other presumption has become the law 
of the country, and the mere circumstance of advancing a portion 
is of itself a revocation, still if there is satisfactory evidence, that 
the testator did not know the elSect of that advancement, to revoke 
the legacy, that is the most satisfactory evidence, that he did intend 
both provisions to take eflfect. Your Lordship has thrown out a dif- 
ficulty ; that, after this conversation took place, a considerable ad- 
vance was made by the father, and upon the occasion of that very 
marriage ; which shows a different intention between the time of the 
conversatbn and the marriage. But the case of Debeze v. Mann (1) 
has exactly the same circumstance : the sum of 600/. was advanced 
after the marriage, but upon occasion of the marriage : viz. to buy 
furniture. The conversation with Mrs. Brown accounts for his giv- 
ing 7000/. instei^d of 5000/. The contracts he had en- 
[*513] tered into made *it inconvenient to him to advance the 
money as he intended. There is an analogy between this 
sort of case and the cases of implied revocation of a will ; as by 
marriage and the birth of a child (2). This a presumptive revoca- 
tion of that part of the will. As in those cases, the presumption 
may be rebutted : that is, if it appears, the testator did mean, thai 
his child should take the benefit under the will. Lord Thurlow's 
way of considering it in JBUwon v. Cookson is very accurate. 

'Mr. Mansfield, Mr. JUchards^ and Mr. Cox^ for the Defendants. — 
There is no evidence in this case, that can defeat the general rule 
of presumption, perhaps unfortunately laid down as a rule. Lord 
Thurlow considers (3) these presumptions as presumptions of law, 
and therefore not to be sent to a Jury ; and yet they are to be met by 
evidence. It is unfortunate : but this Court has laid down these 
general rules ; calling them presumptions of law ; and it is impossi- 
ble to refuse evidence certainly ; as no presumption can stand long- 
er than till the contrary is shown. The parol evidence can amount 
to nothing, unless it satisfies the Court, that he intended 7000/. by 
the settlement, and 5000/. by the will. This evidence is as doubt- 
ful as can be imagined ; very unlike that in Debeze v. Mann ; which, 
though slight, is the evidence of the father of the husband ; that the 
father of the wife told him, he could only give her 1000/., on her 
marriage ; but she would have more hereafter ; as his life was a bad 
one. The only explanation of that is, that she would have more at 
his death. The conversation was between two persons, standing in 
the place of parents to the parties : their attention drawn to the 
subject. This is mere gossipping conversation ; having no 
[*514] reference to the subject * of the settlement ; applicable to 
■ — fc , 

(l)2Bro. C.C. 165. 

(2) See Ex parte The Ecarl of Ilchestery ante, 348 : where this subject is dis- 
cussed, and the principal authonUes referred to. Gibbons v. Count, vol iv. 840 ; 
and the note, 848. 

(3) Ante, vol. i. 108. 
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the tntentioii several months befcxe. The witness had nothing to 
do with it; and the question was a surprise upon the testator; 
who never meant to enter into the discussion. There is the 
most marked distinction between the two cases. EHUonv. Cookson 
stands upon peculiar grounds. In the cases between the executors 
and next of kin (1) a strong distinction has been made between the 
time of executing the will and any other time (2); and very proper- 
ly ; for, how is the evidence of the intention at one time to evidence 
it at another ? 

Mr. Alexander in reply. — ^It is sufficient to support this claim to 
show, the testator understood, his will would operate ; which upon 
the evidence is clear. Suppose, in the case of the executor and 
next of kin, which is analogous, the conversation had not been upon 
the express intention ; but im^iorted, that the testator understood, 
that a legacy to the executor would not turn him into a trustee : would 
not that be as prevailing as the most distinct declaration of inten- 
tion ? In those cases there is no objection to the declarations not 
being at the time of the will ; and many decisions have been upon 
declarations subsequent. At all events there is only an ademption 
pro taniOy to the extent of 2000Z. 

The Lord Chancellob [Eldon]. — ^I do not hesitate upon this 
particular species of case to say, I give my opinion without a hope, 
that any decision will afford satisfaction to every one, who looks at 
the circumstances ; and in a case of parol evidence ; upon which it is 
not possible to hope, that the minds of all should concur. 
It appears, that different Judges have * formed very dif- [*5I5] 
ferent opinions upon the nature of the rule in this Court. 
It is obvious, that Lord Thurlow, if it had been res integray would 
have disapproved the establishment of it ; and Lord Kenyon in 
Ellison V. Cookson thought it a very wholesome rule. Many 
observations occur upon similar presumptions in the case of ex- 
ecutor and next of kin ; and Mr. Justice Buller went the length 
of intimating (3), that if he had sat here longer, he would have 
driven parol evidence out. I say nothing of the nature of any of 
these rules. It is clearly decided, that there is such a presumption. 
It is also clearly established, that parol evidence is admissible to re- 
but the presumption ; and my business is drily to determine, whether 
the parol evidence in this case has sufficient weight and power to 
overthrow the presumption, which, it is admitted, must prima facie 
be applied. It is not the habit of this Court to direct an issue either 
upon a case of this kind or such as Nourse v. Finch (4) : but the 
rule is settled, that where a parent, or a person in hco parentis, 
gives a legacy as a portion, and afterwards upon marriage or any 
other occasion calling for it advances in the nature of a portion to 

(1) Ante^ JVtffbett t. Murrmf, vol. v. 149 ; and the references in the note, 158 ; 
Abbott T. MMlj vi. 343 ; Ur^uhart v. King, on/e, 225. See the note, vol. i. 362. 

(2) wMe, vol. 1.359. 

(3) Ante, vol. i. 357, in bourse v. Finch, 
(A) Ante, vollMi. 
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that child, that will amount to an ademption of the gift by the will ; 
and this Court will presume, he meant to satisfy the one by the 
other (a). It differs from the performance or satisfaction of a covenant 
in this ; that the Court overlooks small differences in the circum- 
stances of that, which is proposed to be given, and that, in satisfac* 
tion of which it is contended to be given (1). The Court does not 
inquire, whether the portion by the will is entirely and absolutely 
to the child ; or what is afterwards advanced in this form ; 
[* 516] * a settlement upon marriage ; which not being a perform- 
ance of a covenant or satisfaction of a debt, yet *is a pre- 
sumed satisfaction of the intended portion. 

Under the circumstances of this case I do not conceive, that the 
fact of the limitations of this property upon the marriage can be 
such a difference with regard to what was intended by the will and 
advancement under the marriage contract, that upon that it can be 
said there is no ademption. In ordinary cases, without examining, 
whether it would be satisfactory to say, this Court should adopt this 
rule, if it were res integra^ I think, if you came to the resolution not 
to adopt it, you would not say so in the particular case ; and it is 
well worthy of discussion, whether it should not prevail in this par- 
ticular case, even if it was not to be stated as a general rule ; for 
the legacy is given by the will with express and peculiar reference 
to the marriage of the daughter ; looking to the fact or the event of 
marriage : being given as a provision for her sole and separate use 
to trustees to be paid upon her marriage, or if she should be mar- 
ried at his decease. Upon the treaty of marriage she had an in- 
choate title to the portion or fortune, to be paid upon her marriage 
under the will. It cannot be disputed, that if there was nothing 
more than the will and the settlement, the latter would be an ademp- 
tion. The execution of it is a fact to be looked at as a fact of evi- 
dence. The settlement jtself is very material evidence of the in- 
tention of the parties, and of the testator as one party ; for it is 
written evidence ; and also it is final evidence of his intention. JSut 
it is said, though upon the gifts provided. by the settlement, and still 
more upon the recitals, what is given is to be taken as an advance- 
ment of portion, and therefore in ordinary cases an ademption, yet 
the evidence is so applied to the act done by the testator upon the 
3d of December, 1794, the final act done by him, that 
[* 517] * under the circumstances the declarations are sufficient to 
control the admitted effect of the settlement in this Court. 

(a) Jones v. Mason, 5 Rand, 577; Doftreux v. BarmoeU^ 1 Dev. £q. 497; JSmr 
beriake v. Huishy 5 Dana, 350, 351 ; Mathews, Presurop. 133, etseq.; 3 Phill. Ev. 
(Cowen & Hill's notes, ed. 1839,) 1493, 1494 ; JVarren v. IVarren, 1 Bro. C. C. 
(Am. ed. 1844,) 305, note {l\ by Mr. Eden & Mr. Belt, 310, note (6); Bauf^ v. 
Reed, 3 ib. 192, and notes; 1 Greenl. Ev. pt 2, ch. 15, § 296; Hiwkdiffe v. 
Hinduliffe, ante, 3 V. 516, note (c), and cases. cited. 

(1) Tne same principle prevails in the case of double portions by a settlement 
and a subsequent will : NincMiffe v. Hinchdiffe, Sparkes v. Caior, anU, vol. iii. 
516, 530. Personal estate under an intestacy no satisfaction : Twisden v. Twisden, 
posit vol iz. 413. 
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In the case of EOUan v. CooJcson I had a laige share. I knev^ 
some of the parties very intimately ; and am perfectly sure, the case 
was rightly decided. But it was decided upon grounds of imputa- 
tion as to what the testator thought, meant, and knew, as to the 
rules of law ; which he could not understand, even as to^he terms, 
in which they are expressed. It was impossible to talk to the family 
upon the subject in terms, which they could understand. Debeze 
V. Mann was a much more simple case ; upon this ground ; that the 
father of one of the parties talking to the father of the other upon 
the subject of the marriage, used an expression, from which Lord 
Thurlow concluded, and it is clear he acted upon the idea, that that 
person using it stated to the othei in that conversation, that what he 
then meant to advance would not be all ; and connecting the future 
advance with his death, by the expression used about his life, as an 
advance at that time, the principle of that decision appears, that the 
advancement of the 600Z., together with the other sum advanced 
upon the marriage, would not within the meaning of that conversa- 
tion satisfy what was given by the will : namely, the 13652. ; which 
therefore was not adeemed. 

The case of EUuon v. CooJcson turned entirely upon this ; and it 
shows the danger of this sort of parol evidence. Buck, a lawyer, 
and a very accurate man, clearly misunderstood old Cookson ; and 
if that letter had not been written, Ellison would have got both. 
But Cookson being alarmed at hearing the import of the conversa- 
tion, writes to show, that was not his meaning. I knew 
every branch of the family; and it was his * determined [*518] 
purpose, that, if his wife survived, the younger children 
should depend upon her, and not upon him. Therefore he said, he 
meant, it should fail, if his wife should survive him, and should not 
think proper to continue it. Lord Thurlow under those circum- 
stances thought it altogether in the power of the widow. The prin- 
ciple is the same as that in Debeze v. Mann with regard to parol 
declarations. To take it in the case, where the executor is a trustee 
for the next of kin. I fear, there is no possibility of saying, parol 
declarations both previous and subsequent are not admissible ; 
though Lord Coke would hardly have been brought to let them in 
as well as declarations at the time. But there is a very great dif- 
ference, as also upon these marriage treaties, upon the point, whether 
they are all alike weighty and efficacious. A declaration at the 
time of making the will is of more consequence than one afterwards ; 
and a declaration after the will as to what he had done (I am speak- 
ing as to the time merely) is entitled to more credit than one before 
the will as to what he intended to do 3 for that intention may very 
well be altered : but he knows what he has done ; and is much 
more likely to speak correctly as to that, than as to what he proposes 
to do ; though these parol declarations are all alike admissible ; 
whether consisting of conversation with people, who have nothing 
to do with it, people making impertinent inquiries, and drawing 
from him angry answers, or in whatever form, they are all evidence. 
VOL. VII. 25 
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But they are entitled to very different credit and we^ht according 
to the time and circumstances. In Debeze v. Mann the conversa- 
tion between the two fathers upon the subject of the very contract, 
between two persons under a parental obligation to provide ration- 
ally for the interests of their children, upon every ground is entitled 
to much more weight than some others. So in Ellison v. Cookson ; 

when old Ellison took the trouble to send a brother-in-law 
[*519] to the country * to talk upon the subject; an authorized 

agent in the treaty ; speaking of declarations between him 
and the principal, to settle the terms of the contract of inarriage. 
That evidence has a character, that does not belong to such as oc^ 
curs in this case. 

It does not appear from the evidence of any man of business, of 
any person having an interest of affection, piety, or of any other 
kind, what hope was held out to Trimmer, other than by the instru- 
ment, as to what was to be the fortune. It does not appear, that 
Trimmer ever heard, this conversation with Mrs. Brown had passed. 
It was not therefore had among parties having any sort of interest. 
I do not say by any means, that therefore it is not evidence. It 
does not appear by any declaration of the testator, that he was 
anxious, Mrs. Brown should know any thing more than that a mar- 
riage was intended ; or, that, unless she had provoked the conversa- 
tion about the fortune, she would have heard a word about it. His 
answer to her question was neither true according to the will or the 
settlement in the sense, in which she understood it. It is clear from 
the conversation, the testator must have been satisfied, that he mis- 
led her, and th«t he meant to delude her ; and this shows the danger 
from declarations, made perhaps with that view, and sometimes 
necessary to keep peace in families with persons having expectations. 
He gives very large bequests by his Will; and yet there he in- 
sinuates, that 10,000/. is his whole fortune. So he again endeavors 
to baffle this curiosity. That she understood it is very clear from 
her answer. It is clear, he must have known, he was baffling the 
inquiry. To keep her quiet he says, " She is in my Will ;" that is, 
for part or the whole of that 10,000/. He intimates at the end, that 

he meant to keep part of the 10,000/. in his power. What 
[* 520] had passed in the * treaty in the mean time between any 

of the parties, principal, agent, or interested as husband 
and wife, does not at all appear. She attacks him again upon it at 
Teddington ; and he makes the same sort of answer. It is clear 
upon her evidence, she had no idea, he was to advance more than 
5000/. at that time. She does not intimate beyond that. Taking 
it at the highest as to his intention then, her understanding was, 
that he was to advance 5000/. upon the marriage : and she was in 
his Will^ and that declaration would be evidence, provided you 
believe from the whole character of the conversation, that he was 
serious in talking to her ; which for the purpose of this cause I will 
believe ; and if the settlement had been 5000/., and witli this Will, 
upon the authorities she might have had a farther demand. Ac- 
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cording to the conversation Mrs. Trimmer was to have 5000/. imme- 
diately, and 5000/. more at her father's death. If under the contract, 
infusing the effect of the Will and the conversation into the case, 
2000/. was advanced, there was 50002. at his death under the settle- 
ment, and if there was no satisfaction, 5000/. under the Will ; or, 
as it has been put for the Plaintiff 3000/. I am clearly of opinion, 
it must be the 5000/., if any thing : and it is not Bipro tanto ademp- 
tion. That there was this variation there is no direct evidence. 
First, how does it stand with the written contract ? The legacy is 
in a more strict sense given as a marriage portion than legacies 
usually are. Then, not merely to try the parol evidence against a 
mere advance and a covenant, but as against a declaration under 
the hand and seal of the testator himself, and an agreement upon 
marriage ; which is a representation and act by him, denoting his 
purpose subsequent to the conversation with Mrs. Brown. She 
presses him to an advance of some ready money ; and he 
makes up his mind to do so. The settlement is a *decla- [* 521] 
ration under his own hand, that by the portion he meant 
the 2000/. and the 5000/. It may be said, it is not inconsistent to 
add to it by this legacy : but it would be very extraordinary, and is 
not the natural meaning, that 2000/. should then be advanced, and 
5000/. after his death upon these trusts; and another sum of 
5000/. or 3000/. should be paid to her upon his death for her 
separate use. That must necessarily be done upon Mrs. Brown's 
evidence. 

It is said for the Plaintiff, it is clear, that at the time of the con- 
versation he was not aw^are of this rule of law : or, if he was, he did 
not intend, it should operate. Then you must take the conversation 
to be a bona fide declaration of his real intention ; which is a great 
deal. But, beyond that, it does not necessarily follow by any means, 
that if he meant to advance 5000/. in August and leave a demand 
under the Will, therefore in December he meant to advance 2000/. 
in money, and agree to advance 5000/., and then leave her her 
chance under the Will. To get rid of the settlement, as adeeming 
the legacy, there must bo some declaration as to the effect of the 
settlement; and T cannot infer, that becxiuse in August he did not 
understand the rule, or did not intend, it should have its natural 
effect, therefore having afterwards substituted a different provision 
he was uninformed of the rule, or meant, it should not apply to the 
legacy. I must suppose, unless the contrary is proved, that, when 
he did this act, he did understand the legal effect of it ; and then 
proof, that at a prior time he did not know it, or meant, that a differ- 
ent provision was not to have such effect, will not avoid the legal 
effect of it. That satisfies me, that it is impossible, the Plaintiffs 
can have more than the 5000/. ; for if the adem7>tion depends upon 
the circumstance, that he knew the rule, and meant it should 
take place, the argument for the 3000/. * must be upon [* 522] 
this ; that he knew, the 2000/. would adeem 2000/. of the 
legacy; and knowing that he left it t«- adeem so much. But he 
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could not know that at that time without also knowing, that the 
advance of 50002. would adeem the whole. I must take him to be 
ignorant of the rule altogether, or to know it throughout. 

Upon the whole this evidence is not so connected with the act 
in December 1794 as to destroy the effect of that act ; operating to 
an ademption of this legacy ; and it would be extremely dangerous, 
however the evidence must be allowed as admissible, to say, such 
evidence is sufficient to prevent the operation of a clear settled rule 
of law ; if it is not dear and satisfactory to that point, to which it 
must be, to rebut the presumption according to the clear settled rule, 
arising out of the effect of the settlement (1). 

1. That a portion, and even a debt, is satisfied by a le^facy of equal or greater 
amount; but mat parol evidence will be let in to repel this prima faeU presump> 
tion : see, anU^ note 2 to Bcardmf v. Wainwngld^ 3 V. 462. And, as to the pre- 
sumption against double proviaions by a parent for a child, see note 6 to BUiht v. 
Bvmbvary^ 1 V. 194. With respect to the doctrines of satis&ction, and of per- 
formance, see note 3 to fftZton v. /%ott, 3 V. 531 ; and as to the distinction be- 
tween cases of double portions, and of covenants, with reference to the question 
whether they are to be considered as satisfied or performed, see note 2 to Sparkes 
V. Cdhr, 3 V. 530. 

2. With respect to the admissibility of parol evidence, both for the purpose of 
raising a presumption of trust against an executor, and, on the other hand, to repel 
any such presumption which would go to exclude the executor's legal claims, see 
note 3 to Mtune v. Finch, 1 V. 344 ; but that the parol declarations of a testator 
may be entitled to very different weight, according to the circumstances under 
which, and the times at which, they were made, see Pole v. Sonun, 6 Ves. 324 ; 
Langham v. Sandford, 2 Meriv. 23 ; UsHcke v. Bawden, 2 Adduns, 12a 

a As to marshalling assets, see note 2 to KSghOey v. Kigldky, 2 V. 328, the 
note to Mtrman v. Mmrdj 4 V. 769, and note 1 to Atuien v. HaUey^ 6 V. 475. 
And, with respect to the lien which every vendor retains on the estate he has sold, 
until his purcnase-money is paid, unless he' has accepted a distinct security, in 
complete substitution of that Uen^ see note 3 to Ex parte HunUr, 6 V. 94, and note 
3 to Austen v. HaUey, ubi supnu 

(1) See this case on other points, pMf, voL ix. 209. 
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SIBLEY t;. PERRY. 
[1802, August 6, 9.] 

Thousb the word '^ issae ** Vill comprehend all descendants upon the particular 
construction of this Will, it was confined to children, (a). 

The Court will not take into consideration the amount of the property or the 
number of objects for the purpose of construing a Will, except in the case of 
a specific disposition (b\ [p. SH^] 

Legacies not specific without something, marking the specific thing; as the 
description " m^^ stock," &c. A mere direction to transfer, and that so much 
capital be kept in the same public fund, is not sufficient (c), [p. 523.1 

Testator, having directed a transfer of 3 per cent consols three months after his 
deccMise, gave several other legacies of stock *' as aforesaid." Those words 
upon the whole Will referred to the description of the stock, not to the time of 
the transfer, [p. 523.] 

An annuitant falls under the general character of legatee ; unless distinguished * 
by the testator; entitled therefore under a residuaiy bequest in favor of lega- 
tees, [p. 523.] 

Samuel Griffith by his Will, after some directions concerning 
his funeral, and giving to the Reverend John Sibley all his 
estate real and personal, in * trust for the payment of his [ * 523] 
debts, funeral expenses, legacies, and bequests hereafter 
mentioned, proceeded thus : 

*' Thirdly, I will, that my said trustee, whom I do appoint my sole 
executor, do within three months after my decease transfer lOOO/. 
stock in the public funds commonly styled the 3 per cents. Consol- 
idated to each of my relations hereafter mentioned ; viz. to Thomas, 
John, Robert, and Mary, the sons and daughter of Mr. Thomas 
Dickson or Dixon and Elizabeth his wife, late of Hannay in the 
said county of Chester, if they be living at the time of my decease ; 
and if all or any of them shall die before I do, then I will, that the 
lawful issue of every one of them so dying before me shall share 

(a) As to the sense of the word ^ issue," see Ram on Wills, ch. 7, p. 53, ch. 
15, § 3, p. 115 ; 2 Williams, Kxecutors, (2d Am. ed.) 810; Leigh v. J^orhury, 13 
Ves. 340; Bernard v. Montague, 1 Mcriv. 434; DaizeU v. f^h, 2 Sim. 319; 
Hampson v. Brandwood, 1 Madd. 388 ; Orford v. ChurckUlj 3 Ves. & Bea. 67 ; 
CuTiham v. Mwland, 2 Bingfa. N. C. 50; Hockley v. Mawbw, anU, 1 V. 150, 
note (3); Carter v. BeniaU, 2 Beav. 551; FerrOl v. TalboU, Kil. Ch. Ca. 247; 
Kinreland v. Rapehfey 2 Edw. 1 ; Davenpori v. Hanhwry, avde^ 3 V. 257, note (a), 

(h) See Andrews v. Emmot, 2 Bro. C. C. (Am. ed. 1844,) 297-304, note (c); 
Fonnereau t. Pountz, 1 ib. 472, 480, notes ; Mtnnock v. Horlon, ante, 391, note (6); 
Standen v. Sianden, ante, 2 V. 589, note; Ram on Wills, § ^ p. 220. 

(c) On the subiect of specific lej^ies, when legacies are to be considered 
specific, and the leaning of Courts m reference to Uiem, see Mdnamer v. Mac- 
gitire^ 2 Bro. C. C. (Am. ed. 1844,) 114, note (t), and cases cited; MtbiU v. Mur- 
ray, ante, 5 V. 157, note (a), and cases cited ; Simmons v. VaUance, 4 Bro. C. C. 
(Am. ed. 1844,) 349, 350, notes (e), and (d). 

The word ^ my," preceding the word stock or annuities, has been several times 
adjudged sufficient to render the legacies specific. 2 IVilliams, Executors, (2d 
Am. ed.) 841 ; Kirby v. Potter, ante, 4 V. 748, note {a), where many cases are 
collected ; Davis v. Cam, 1 Ired. Eq. 304 ; BiaHon v. Cookt, ante, 5 V. 463, note. 
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and share alike have and enjoy that lOOOJ. stock, which their res- 
pective parents if living would have had and enjoyed." 

"Fourthly, I give and bequeath unto John, the son of Robert 
Dickson or Dixon, late beer brewer of the said city of Chester, and 
of £lizabeth his wife, lOOOZ. stock as aforesaid if living at the time 
of my deatli, and to his lawful issue share and share alike if he the 
parent should then be dead. 

" Fifthly, I give and bequeath unto my brother Mr. John Griffith 
20Z. sterling and my wearing apparel, and also an annuity of 50/. a 
year during the term of his natural life to be paid him by two equal 
half yearly payments of 251, during his life ; and I will, that so 
much capital sum be kept in the same public fund of 3 per cents, 
consols that the dividend half yearly thence arising will regularly 
and constantly allow him 25/. sterling every half year during his 
life ; and I will have the first half yearly payment to com- 
[ ♦ 524] * mence and become due from the time whence the divi- 
dends thence arising become payable and thenceforward 
be paid regularly in proportion up to the day of his death. 

" Sixthly, I likewise give and bequeath to my brother-in-law 
George Ramsey Esquire of Marlborough Buildings 150/. stock as 
aforesaid for mourning for himself and wife. 

" Seventhly, I give and bequeath to each lawful issue who may be 
alive at the time of my death of my father's sisters whose names 
were Martha, Mary, and Rebecca, and who married persons of the 
names following, viz. Martha married Mr. Roger Parry or Perry, 
Mary married Mr. Robert Cowduck, and Rebecca married Mr. John 
Fearnall, all of whom were late of the city or county of Chester 
aforesaid, to each I say of them then living and lawful issue I give 
and bequeath 140/. stock as aforesaid. 

<< Eighthly, I give and bequeath to each of the lawful issue and also 
to the widow of the late Reverend Thomas Denson late curate of Dod- 
leston near Chester 130/. stock as aforesaid if living at my decease. 

"Ninthly, I give and bequeath to each of the lawful issue of 
Mr. Robert Denson late of Werwin near Chester who may be living 
at the time of my decease 120/. stock as aforesaid. 

" Tenthly, I give and bequeath to Captain Anthony Gibbs of the 
Royal Navy and, Frances his wife and likewise to each of their 
children who may be living at the time of my decease 140/. stock 

as aforesaid. 
[* 525] * " Eleventhly, I give and bequeath to Mrs. Christian 
Rodd, the widow of the late Reverend John Rodd, Rector 
of Barton-on-the-Heath in Warwickshire, and also to each of her 
daughters Miss Christian Rodd and Mrs. Lucy Nash, the wife of the 
Reverend Mr. Nash of Euston in the county of Oxford, 130/. stock 
as aforesaid to each who shall be living at the time of my decease 
and likewise 50/. stock to Joseph the son of the Reverend Mr. 
Somerscales and Frances his wife ; both of which are deceased. 

"Twelfthly, I give and bequeath to Mrs. Frances Dayrell the 
wife of the Reverend Mr. Dayrell of Littlingston Dayrell in the 
VOL. VII. 25* 



1802.] SIBLET v. PERRT. 525 

county of Berks, if living at the time of my death, 1302. stock aa 
aforesaid. 

<< Thirteenthly, I give and bequeath to Miss Sophia Stubbs the 
particular friend of my late dearly beloved daughter who now lives 
with the Reverend Mr. Estwick at a church near Oundle 400/. 
stock as aforesaid, if she be living at the time of my decease. 

<' Fourteenthly, I give and bequeath to each of the daughters of 
the Revereild John Sibley my trustee and executor who shall be 
living at the time of my death 120/. stock as aforesaid." 

The testator then, after some other legacies, to charities and 
individuals, with regard to all the residue of his estate real and per- 
sonal gave and bequeathed it also in and upon trust to John Sibley 
to purchase land, wherever it may best and cheapest be done ii^ any 
part of England or Wales, anc^ to appropriate the same and all the 
rents and profits thence arising ip trust for ever to the present vicar 
of Backfoid and to his successors for ever for the mainten- 
ance and support of a school in the said * parish ; where [* 526] 
all the poor children from the age of six to fourteen shall 
be instructed gratis in reading English, writing, and arithmetic, by 
a master appointed by the said vicar and his successors. 

Lastly, the testator directed, that should any of the legacies or 
bequests before mentioned become void or lapse by reason of the 
death of any of the parties or on account of the Mortmain Act or 
the Statute of Limitations or for any other cause, his said trustee 
should divide the same among the other legatees in proportion to the 
several bequests before made to them. 

The testator died in 1796. The bill was filed by the trustee ; 
praying, that the Will should be established, and the accounts taken ; 
and that the rights of the persons claiming may be declared ; and 
particularly, what persons the testator meant by the description of 
lawful issue of his father's three sisters named in the Will, and of 
the Reverend Thomas Denson and Robert Denson ; and if the said 
bequest to the charity should be declared void, that the residue may 
be divided among the Defendants or such other persons mentioned 
in the Will as the Court shall declare entitled. Upon the supposi- 
tion, that grand-children and great grand-children were comprehend- 
ed, the number of legatees would be so great as to exhaust the whole 
personal estate. 

Mr. Mansfieldy for some of the Children, was stopped by the Lord 
Chancellor ; who observed, that in this Will the word '< issue " must 
mean "children." 

* Mr. Benyon, for some of the grand-children, and Mr. [* 527] 
Alexander, for others, relied upon Parsley v. Freeman (I), 
in which the Lord Chancellor considered himself bouna by authority 
against his opinion upon the meaning of the words, and Davenport 
V. Hanbury (2). As to the comparison of the quantity of the fund 
and the number of objects, they remarked, that it had been consid- 
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•^tiie, vol. iii. 421. 

•Me, vol. iii. 257; see the note, *. 
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ered, that such a reference ought not to have been made in Andrews 
V. linmot (1) ; that notliing dehors the Will can be produced to ex* 
plain the words. 

The Lord Chancellor [Eldon]. — ^I agree, we must go out of 
the Will. I also agree, we must find in the W^ill reason to limit the 
words. It is clear, in many clauses of this Will the testator meant 
children : where parents, and still more, where children are spoken 
of. Where he knows, the parents are living, he gives to them : 
Where they are not living, he gives to those he calls << lawful issue." 
At present I think, it must be construed children (a). 

The next day the Lord Chancellor expressed considerable doubt 
upon looking into the authorities, whether this opinion was not too 
hasty : and directed it to be spoken to. 

Mr. Mansfield, Mr. Lloyd, Mr. Richards, and Mr. Wkishaw, for 
the Children. — ^In some clauses of this Will, the third and fourth 
for instance, the testator has expressed himself so clearly, that there 
can be no doubt ; and upon the true construction of the whole Will 
it must be so confined ; though after the cases decided it must be 
admitted, that the word " issue," may comprehend all des- 
[* 528] cendants. Unless the Court is absolutely bound, * they 
will not construe a will in so irrational a way ; but will 
rather feel an inclination to confine it ; as in the case of legacies to 
relations it is confined according to the Statute of Distributions (2). 
So upon legacies to grand-children the Court has refused to extend 
it to great-grand-children. Having so distinctly pointed out children 
in /several clauses, it is diflicult to conceive, that he could mean any * 
thing else by that word in others. That is also the sense, in which 
testators generally use the word. The nature of the gift must be 
taken into consideration. To satisfy the extended sense of the 
word, he must have a very large property. The first rule in all writ- 
ers upon law is, that instruments of all sorts are to be construed ac- 
cording to their subject matter. In Coh v. Rawlinson (3), where 
Lord Holt difiered from the other Judges, they grounded themselves 
much upon the subject being a reversion ; and that construction has 
always been considered as properly prevailing. The fifth clause 
shows, that was a specific legacy ; directing that so much capital << be 
kept " in the same fund. 

Mr. Benyon, in reply. — ^As to the subject-matter, in a case (4) 

(1) 2 Bro. C. C. 297. 

{a) The term <* issue** when coupled with the word *< parent" has been held' 
to De a correlative term and to be taxen in the sense of *' children." Davenport v. 
Hanbury, ante, 3 V. 257, note (al 

(2) 22 & 23 Cliar. H. c. 10. 
3) Salk. 234. 

(4) See Doe v. Richards, 3 Term Rep. 356; Andrew v. Sovihovst, Denn v. 
Mellor, 5 Term Rep. 292, 558. The reversal of the latter judgment by the Court 
of Exchequer Chamber, 3 Anstr. 781 ; 1 Bos. & Pul. 558, was reversed in the 
House of Lords, and the judgment of the Court of King's Bench affirmed ; 7 
ParLCa8.8vo. tit "Will." 
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before' Lord Kenyon it was held, that it was impossible to look at 
the value of a charge upon an estate, devised, in order to decide, 
whether an estate for life or in fee passed. The word " children " 
has been construed " issue ;" and the word ^' parent " is not confined 
to the father. If may mean grand-father. But upon this 
Will, * that argument is not required. The general nature [* 529] 
of the clauses being quite different, and different words 
being used, the testator may be construed to have a different mean- 
ing. The case of Wythe v. Thurbt<m (1) is very' strong for the 
general sense of the word " issue." 

The Lord Chancellor [Eldon]. — I have not the least doubt, 
the actual intention of this testator was to give so much stock as he 
specifically had to persons under the word " issue," meaning chil- 
dren. But upon the authorities, and considering what might have 
been the case, if he had made any change whatever in the nature of 
the property, it is extremely difiicult to put any other construction 
upon it as a Judge than that, which as an individual I have no 
doubt was the meaning. The testator contemplates the case of 
persons, of whose existence or non-existence he was not sure ; 
giving to them in the first place : and if they should not be living 
at the time of his decease he substitutes other persons in their place ; 
and upon all the authorities it must be admitted, that if in the third 
clause the words "respective parents" were not inserted, the words 
<< lawful issue," must be extended beyond children. He gives first 
lOOOZ. stock specifically : so that the legaoy would fail, if he should 
sell out the stock ; though nothing could be more contrary to his 
actual intention than that, if he had sold out the stock, and placed 
the money upon a mortgage, the legacy should have failed. I have 
no doubt in private, that directing a transfer of stock he means to 
give what he has : but there is no case deciding, that it is specific, 
without something marking the specific thing, the very Corpus ; with- 
out describing it as standing in his name or by the ex- 
pression of "my stock," ♦&c. Here you must deter- [♦530] 
mine each legacy to be specific, before you can raise the 
argument ; if it is admissible. Unless I can do that, unless I can 
say, his intention was, that the legacy should fail, if the stock was 
parted with, I cannot say, he meant the one or the other, because 
he happened to have so much Stock at the date of the Will ; for 
otherwise there is no legal ground for that construction (2). 

In the clause I have ahready referred to, it is fair to put the ordi- 
nary sense upon the word " parent : " namely, father or mother ; 



(1) Amb. 555 ; 1 Ves. 196. See anU, vol ill. 258. 

(2) The inclination of the Court is agunst specific legacies. See anU, Chawortk 
V. fi^ecA, btwa v. Johnum^ Exthy s.PotUr^ vol iv. 555, [note (a)l, 568, 748, 
[note (a) ], and the references in the note, 750 ; Bmmiimd v. Brodbat, Barton v 



Vooke, V. 199, 461, [463, note (a) 1 ; pott, ffebtter v. Hale, viiL 410; Deane v. Test, 
WtUon V. Broumsniih, I\rya- v. Morris, Smith v. Pybus, ix. 146, 180, 860, 566; 
Lambert v. Lambertj xi. 6S7 ; GiUaumt v. MdtHey, xv. 384 ; Jimrwct v. Apruet^ 
1 Ves. & Bea. 364. 
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strong upon the next clause ; in which it is clear, he did not mean 
grand-father by the expression, <<if the parent should then be 
dead." Upon tlie fifth clause, directing, that so much capital be 
kept in the same fund, it was argued, that this legacy at least was 
specific. I am not aware judicisdiy, that it is suflicient even for that 
legacy ; for there is nothing more in these words than in the ex- 
pression *' do transfer," in order to keep. The inclination of Courts 
has been indulged to such an extent, in order to prevent legacies 
from being disappointed in substance, and they have been su anxious 
to procure the legatees the bounty in some cases, that they have con- 
strued words, giving the specific Corpus as a direction to purchase 
that thing. But if this chtuse would necessarily make this specific, 
suppose, he had changed his property, and left no more than that 
stock ; the Court would have been much tortured in saying, that 

because upon this particular expression this bequest is 
[* 531] specific, therefore all the others are *'si>ecific ; not upon 

expressions contained in them ; but by reference to this 
particular legacy ; when that inference would have destroyed under 
those circumstances every other bounty contained in the Will. 
Therefore I do not think, if he had changed his property from the 
funds to mortgage, all the rest would have failed ; which must be 
the necessary consequence, if they are specific. 

It is not to be forgot, that in all probability the children might be 
as old as himself. Upon all the cases this word prima facie will 
take in descendants beyond immediate issue. But on the other 
hand there is no denying (not applying to the state of the fund or 
the number of persons) that, if upon fair reasoning deduced from 
the words of the Will all the contents and the design and tenor of 
it, as manifested by its contents, show, it was meant in the more re* 
strained sense, that sense, may be given to it. The clauses of this 
Will, to which I have referred, show, the testator was likely to use 
the words <' lawful issue " as descriptive of children only, and the 
question is, whether upon the whole Will taken together he did use 
. them in that sense. Observe the tenor and design of the Will. 
It is to give to persons living, whom in some instances he states, 
and in others conjectures, to be living, certain funds, if they shall be 
alive at his death ; and, if dead, to substitute their issue, that is, 
children, in their room. Then he takes up the case of those he 
considers dead ; and gives to their lawful issue. Is it a strain be- 
yond what the Court may go in the construction of the Will upon 
all its parts, to say, that, substituting children under the words 
*' lawful issue " in the room of those he knew, and of those he con- 
jectured, to be dead, but whom he would not pass over, as they 
might be living, where he treats the parents as dead, he meant the same 

by the same words ? If that can be supported upon this 
[* 532] Will, it applies also to the legacy to the • issue of Thomas 

Dcnson ; and though a small circumstance, it is not imma- 
terial, that the gift to the issue is connected with that to the widow. 
I take the Will to mean, that in general he meant to give to chil- 
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dren, that he has given to children eo nomine ; that he has given ta 
children under the name of daughters and by the terms '< lawful is- 
sue ; " and that in different parts as to many of the legacies he has 
considered " children, daughters," and " lawful issue," synonymous. 
Then does so much of the Will jipon the whole face of the Will it- 
self furnish a fair ground for saying, that as to two or three particu- 
lar legacies he meant what in every other part of the Will he meant 
by those terms ? Upon the whole Will I incline to the opinion, 
that he meant children. 

I have stated the grounds of my opinion, as I should be extreme- 
ly sorry, if this case had passed with as little observation as was 
near being thrown upon it ; for at last I have not so much confi- 
dence in my opinion, to have altered the contrary determination, if 
it had come before me upon appeal. Cases of this kind, consider- 
ing the precedent authorities, ought not to pass without observation. 
This decision is not right unless upon tlie construction furnished by 
the different parts of this Will. I lay no stress upon the state of 
the fund or the number of persons : as to the first for this reason ; 
that, before I could raise the question, I must determine, whether 
these are specific legacies, or not : if not, and I am to resort to the 
ground, that has been taken, that then the testator must have a very 
large fortune, there is great diflficulty in reconciling the judgment 
upon that principle to decided cases ; for as to that there is no dif- 
ference between this and Andrews v. Emmot It was there aigued, 
that the testator had not property enough without that, which was 
the subject of the power ; and therefore he most have in- 
tended to comprehend that. * No, said the Court, you [* 533] 
cannot go into that : you cannot inqui^ into the state of , 
his property at the date of the Will, his expectations, &c. : the Will 
not being to operate till a future time, there would be no end of it. 
So in this case, if upon the face of the Will he must be held to 
have given general legacies of stock, it must be so ; and, whether 
he had money to buy it, or not, cannot be taken into consideration 
upon the construction of this Will. The case Mr. Benyon alluded 
to was very clear ; for where a person is to pay absolutely out of 
what is given to him, it signifies very little, whether what he is to 
pay is more or less ; and whether the estate is large or inconsidera- 
ble ; for he may die, before he has received any thing. Another 
case, before Lord Mansfield, was thought pretty strong ; where it 
was decided, that you are to inquire into the value, to determine, 
what is the limitation : but there the testator having recited, that he 
meant equally valuable interests to each of the devisees, that recital 
justified the Court in looking at the value of the interest given to 
one, in order to determine, how extensive the interest of the others 
should be ; whether it should be equal to the value of that, which 
in clear and unambiguous terms he had given to one/ 

I shall express the ground of my opinion in the declaration. De- 
clare, that upon the true construction of this will and the whole of 
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it taken together the testator by the words '' lawful issue " in these 
clauses meant children ; and the distribution shall be accordingly (1). 

A few days afterwards the Lord Chancellor intimated, that all 
these bequests of stock were under the effect of the words ''as 
aforesaid " to be valued as transferred at the end of three months 
after the testator's death. Upon that point the cause stood for judg- 
ment. 
[•534] 

Aug. nth. The Lord Chancellor [Eldon]. — ^There 
arc not words enough in this will to supp<»'t my idea, that the stock 
was to be transferred at the end of three months after the death of 
the testator ; except as to the fund of 1000/., expressly directed to 
be transferred at that time ; which is therefore clearly to be valued 
at that time. With regard to all the rest except one there is not a 
word to make it specific: nor is there, what he might mean, any- 
word in the bequest of any, that can be construed as denoting the 
time, at which the transfer was to be made, except the words '' as 
aforesaid : " but upon the whole will I apprehend they mean only 
'< 3 per cent, consok ; " and I am the rather of that opinion ; as in 
some bequests the expression is '' stock aforesaid ; " not " as afore* 
said ; " in others only <' stock." The consequence is therefore as 
to those, with respect to which no time is mentioned, the value must 
be taken at the end of a year, the usual time. 

The annuitant is clearly entitled to a share of the residue. The 
rule is, that an annuitant will fall under the general character of leg- 
atee, , unless there is something, as in Nannock v. Horton (2), to 
show, the testator himself distinguished between them. In that I 
found myself upon . the case of the Duke of Bolton's Will ; upon 
which Lord Thurlow held, that, legacies being chai^ged upon real 
estate, annuities were charged upon the real estate as legacies (3). 

1. That the construction put on the word ^ inue," when used in a will, is not 
inflexible, but may be varied so as to give effect to the intention of the testator, 
in the particular instance which happens to be under consideration, see, ante, notes 

1 and 2 to Hockkii v. Mattbey, 1 V. 14a 

2. As to the criterion of a specific legacy, see the notes to Colenutn v. Cbtonon, 

2 V. 639; and that a specific legacy is an immediaU gift of the fund, witli all its 
produce, see note 2 to HRrby v. PoUer, 4 V. 748. Courts of Equity always incline 
to hold a legacy to be pecuniary, rather than specific : see note 2 to Chauwrtii v. 
Beadi, 4 V. 555. 

3. The state of a testator's property at the date of his will is not to be gone 
into, in general cases, for the purpose of explaining the words he has made ase 
of; but this rule admits possible exceptions : see notes 4 and 5 to Blake v. Bun- 
hwv, 1 V. 104. 

4. Unless the context of the will by which they are both given distinguishes 
them, legacies and annuities will be subject to the same incidents : see note 3 to 
Mmnoii V. HoHon, 7 V. 391. 
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Hamp§on v. Brandwtodj 1 Madd. 381. 
AnJte,2Ql. 
(3) Mte, 402. 
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JACKSON V. JACKSON. 

[Rolls. — 1802, August 10.] 

Construction of a Will, giving a vested interest, though subject to a contingent 
charge (a) ; and creating a tenancy in common as to part of the property, and 
as to the residue a joint-tenancy ; there being nothing to control the legal ef- 
fect of the words (6). 

V 
Paul Jackson by bis will, dated tbe 17th of November, 1786, 
after giving his wife Mary Jackson all bis household goods and fur- 
niture, plate, linen, beds, bedding, and all other his implements of 
household, as therein mentioned, gave and devised to William Pear- 
cth, William Coulson, and Anthony Hopper, their heirs and assigns, 
a house in Newcastle, to hold to them and the survivor and his heirs ; 
upon trust, that they should with all convenient speed sell and dis- 
pose of his said messuage and premises ; and as to the moneys to 
arise from the sale he willed, that the same should be placed out in 
the public funds by and in the names of his said trustees, in case 
his said wife should survive him ; and that the clear half yearly div- 
idends of the same should from time to time be paid unto his said 
wife during her life for her own use ; and from and after the decease 
of his said wife, in case she survived, he directed, that his said trus- 
tees should sell and transfer the moneys so directed to be placed out 
in the funds as aforesaid, and should pay the money to be produced 
by such sale and transfer to and equally between his two daughters 
Mary and Matilda or to the survivor of them (if one of them should 
happen to be then dead) in part-discharge of the two legacies of 
1200/. a-piece, thereinafter bequeathed to his two daughters : but in 
case his said wife should not survive him, then he directed, that his 
said trustees should pay the moneys to arise by the sale of his said 
messuage and premises to and equally between his said two daugh- 
ters o^ to the survivor of them (if one of them should happen to be 
then dead) in part-discharge of the said two legacies of 1200/. 
a-piece. 

* And as to all other his messuages, lands, and tenements, [* 536] 
and hereditaments, pottery 'mills, copperas work, mort- 
gages in fee or otherwise, ready money, securities for money, >and all 
other his estate and effects whatsoever real or personal, he gave and 

(a) See Brangtrom v. IPtZHvucm, onfe, 421, note {al and cases cited ; 2 Wil- 
liams, Executors, (2d Am. edA 1026 ; Bamu v. Jmefif 1 Bro. C. C. (Am. ed. 
1844), 182 ; Dawaon v. KUld, ib^ 123, note (a). 

b) In America, the title b^ joint tenancy is very much reduced in extent, and 
the incident of survivorship is still more extensively destroyed, except in cases 
where it is proper and necessary; as in the case of titles held by trustees. 
F)rcwen v. Bdfe, 2 Bro. C. C. 224 ; 4 Kent, (5th ed.), 961. So in case of convey- 
ances to husband and wife. 4 Kent, 962. See also StraUon v. Baft, 2 Bro. C. C. 
(Am. ed. 18441 240, note (a) ; RuaseU v. Lon^, anU, 4 V. 551, note (a). 

For words that are held to create a tenancy in common, see Drayton v. Drwflon^ 
1 Desaus, 329 ; Bunch v. Htartt, 3 Desaus, 288 ; WakoU v. Cody, 5 John. Ch. 
334; Bot^ v. McuMi, ante, 5 V. 509, note (6). 
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devised the same to his said trustees for ever ; upon trust in the first 
place for the better securing the payment unto his said wife or her 
assigns of the annuity of 80/. thereinafter by him bequeathed unto her 
for her life ; and in the next place for securing during the life of his 
said wife the paymeiit of interest after the rate of 4 per cent, per 
annum to his said two daughters or the survivor of them, for the 
said two legacies of 1200/ ; and from and after the decease of his 
said wife and full payment of the said two legacies of 1200/. then 
upon trust for such purposes as hereinafter mentioned. 

The testator then gave to his said wife one clear annuity of 80/. ; 
and to his daughter Mary 1200/., and to his daughter Matilda 1200/. ; 
and in case either of his said daughters should be dead at the time 
of his decease not having been married, or should after his decease 
die not having been married, then he willed, that the survivor should 
have and take the legacy of her sister so dying ; and that the said 
two sums of 1200/. each should be paid and payable at such times 
and with such rate of interest, as therein mentioned ; and subject 
to his said wife's annuity of 80/. and also charged with the payment 
of interest for said two legacies of 1200/. during the life of his said 
wife unto his said daughters he gave all the residue and remainder 
of his real estate whatsoever, and all his mortgages in f6e or other- 
wise, and all his leasehold estates with all benefit and claim of re- 
newal of and in the same respectively, and all other his personal 
estate whatsoever, except his household goods and furniture to 

be and enure unto the said trustees for ever ; upon trust 
[^ 537] * to permit his said two sons William Jackson and Colling- 

wood Forster Jackson to enter upon all his said real estates, 
and to occupy and ix)ssess the same at and for reasonable rents, if 
they his two sons should think fit, and also upon his said leasehold 
estates, and into the several branches of trade and business, in which 
be was or should be engaged or interested at the time of his decease, 
and jointly to manage and carry on the same under the direction 
and inspection of his said trustees to the best advantage, that could 
be made thereof or gotten therefrom during the life of his said wife ; 
and from and after lier decease and sale of his said messuage then 
upon trust by and out of the rents and profits, of his said messuage 
the proceeds of his said trades and businesses, and by the sale or 
conversion of all or any part of his personal estates to raise and pay 
and make up unto his said two daughters or the survivor of them 
all such sums of money as the moneys arising from the sale of his 
said messuage should fall short, and as should be necessary to make 
up and discharge the said two legacies of 1200/. each unto his said 
two daughters : but, nevertheless, in case his said wife survived him 
more than twelve months, it was his will, that his said two sons should 
not be compelled to raise or to pay and discharge all such money as 
should be short, as aforesaid, at one time or in one payment, nor to 
raise or pay above 400/. in any one year for and towards the making 
up his said daughters^ legacies as aforesaid ; and from and after full 
payment and discharge of said two legacies of 12002. each and all 
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interest for the same, as aforesaid, then he directed all the residue 
and remainder of the said trust estates to go and to be unto and for 
the only use and behoof of. his said two sons William Jackson and 
ColUngwood Forster Jackson, and the survivor of them, their or his 
heirs, executors, administrators and assigns for ever, accord- 
ing to the several and ^ respective natures and tenures of [^ 538] 
such estates ; and' to and for no other use, intent, and pur- 
pose, whatsoever ; to take and hold his said real estates and every 
part thereof, in case his said two sons should both survive him as 
tenants in common and not as joint tenants ; and he appointed the 
trustees his executors. 

The testator died in 1787 : leaving his widow and the four chil- 
dren mentioned in his will surviving. The widow died in 1798. 
The two sons of the testator carried on together the different busi- 
nesses, in which he was engaged, upon leasehold premises, the trus- 
tees interfering very little, till the death of William Jackson ; pay- 
ing the annuity to the widow, and the interest of the legacies to the 
daughters. 

The bill was filed by Mary Jackson, the widow and sole executrix 
and residuary legatee of William Jackson, against the surviving 
brother and the trustees ; praying an account ; and that the Plaintiff 
may be declared entitled to a moiety of the leasehold premises and 
the stock and effects of the partnership carried on by William 
Jackson and his brother, and also of all the residue of the personal 
estate, &c. 

The Defendant Collingwood Forster Jackson by his answer 
claimed the leasehold premises and other effects, and also all 
moneys arisen from the said trades in the life of William Jackson, 
and the stock purchased by them, subject to the legacies to his sis- 
ters ; stating, that William Jackson died before they were paid ; and 
submitting therefore, that he did not take any vested interest in the 
residue of the personal estate or the produce thereof: or if he did, 
that he and the Defendant took the same as joint tenants ; and noth- 
ing was done to sever the joint tenancy. 

^ Evidence was produced on both sides : for the Plain- [* 539] 
tiff^ that the sons carried on business from the death of the 
testator in equal shares : for the Defendants, as to their transactions ; 
that a treaty took place for their carrying on the business under the 
trustees at an annual salary, till the legacies should be paid, anrd the 
trusts of the will finally settled ; and then the whole to be given up 
to them. The legacies of the sisters were not quite settled at the 
death of William Jackson. 

Mr. Richards and Mr. Steele, for the Plaintiff. — Mr. Lloyd and 
Mr. Bell, for the Defendants. 

Aug. 10. The Master or the Rolls [Sir William Grant]. — It 
is impossible to be quite certain, what the meaning of this testator 
was : but, when we have got the general meaning, we must not reject 
that, merely because we cannot get at a systematic design. It was 
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PETTIWARD V. PRESCOTT. 

[RoLLs.'-1802, Jcirs 21 ; Auoubt la] 

The heir claiming under a Will, and against it a copyhold estate, unsarrendered, 
put to his election (a). 

Devise of '* my copyhold estate at P. consisting of three tenements, and now un- 
der lease,** &c., hut not specifying for what interest; an estate for life only 
passes {b\ [p. 541.] 

Account of rents and profits confined to the filing of the bill under special circum- 
stances ; as laches by the Cedui que inut in not asserting his right (c), [p. 542.] 

Richard Astlet by his Will, dated the 16th of February, 1778, 
gave and bequeathed to his brother John Astley 1500/. ; and dis- 
charged him from all debts due to the testator at the time of bis de- 
cease, whether by bond or mortgage, with all interest due upon the 
same ; and he gave to Roger Pettiward a copyhold estate in the fol- 
lowing manner: <<I give to Roger Pettiward my copyhold estate at 
Putney, consisting of three tenements, and now under lease to" A. 
B. " for a term of 14 years at the yearly rent of 30/." 

The testator then gave all the residue and remainder of his estate, 
not disposed of by his Will, to his said brother. 
[* 542] The testator died in December 1 780. Afterwards it • was 
discovered, that on the surrender of the testator and bis wife 
of the copyhold estate at Putney, they were admitted to the use of 
themselves for their lives and the life of the survivor, and after the 
death of the survivor to the use of such person or persons, for such es- 
tate or estates as they or the survivor should by any deed or writing ex- 
ecuted in the presence of two or more witnesses appoint ; and in de- 
fault thereof to the use of the right heirs of the survivor for ever. 

The testator survived his wife. No appointment was executed ; 
and the Will was not attested by two witnesses. Upon the death 
of the testator his brother and heir John Astley was admitted ; and 
having surrendered to the use of his Will, dated the 9th of Novem- 
ber, 1787, he devised all his copyhold estates at Putney, among 
other estates, subject to a trust by mortgage or sale to discharge his 
debts and legacies. He died on the 14th of November following. 
The trustees under his Will mortgaged the copyhold estate at Put- 
ney with other estates. 

The Bill was filed upon the 6th of June 1799 by Roger Petti- 
ward ; praying, that the Will of Richard Astley may be confirmed, 

(a) See as to election, BmJtrickt v. Broadkurst, anUy 1 V. 171, note (a) ; Blake 
v. Bunburtf, ib. 514, note (a). & C. 4 Bro. C. C. (Am. ed. 18441 21, 28, and cases 
cited ; 2 Story, Eq. Jur. 1077, d $eq.j and notes ; 2 Williams, Executors, (2d Am. 
ed.), J033-1040. 

(h) In a devise without limitation to the devisee and his heirs, a life estate only 
passes, unless there be a manifest intention to give a fee. Wait v. Bddingy SM 
Pick. 129, 133 ; Cook v. Holmes, 11 Mass. 528, 531. 

(c) See .Andrew v. ^rijHw, 4 Bro. C. C. (Am. ed. 1844), 125, 138, notes; Ddo- 
raine v. Browne, 3 ib., &3, &c., and notes ; Ycde v. Moaeky, tade, 5 V. 480, 
note (a). 
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and ^the copyhold estate surrendered to the Plaintiff and his heirs 
discharged from tlie mortgage ; and an account ; charging the mort- 
gagee with notice ; and that John Astley was indebted to the testa- 
tor ; and was benefited by the Will to a much greater amount than 
the value of the estate ; and was therefore bound to confirm the 
devise. 

The answer of the trustees under the Will of John Astley stated, 
that the Plaintiff's mother, to each of whose children a legacy of 
lOOZ. was given by the Will of Richard Astley, refusing to perform 
an agreement for the demise of a house, which was disposed of by 
the Will, an arrangement took place ; under which John 
Astley * was to take the copyhold estate, the Plaintiff was [* 543] 
to have his legacy ; and the house was to be given up to 
his mother ; and under that agreement John Astley was admitted ; 
and continued in possession till his death ; and considered himself 
absolutely entitled ; and afterwards mortgaged that estate with 
others, and submitted, whether under the circumstances, and par- 
ticularly as the Plaintiff has acquiesced so great a length of time 
under the arrangement, and permitted John Astley and those claim- 
ing under him to be in possession for near twenty years without 
making any claim, the premises ought to be surrendered ; insisting, 
that if the Plaintiff has any right, he has only an estate for life, and 
not an estate of inheritance ; and that the reversion in fee subject to 
his life interest was well devised. 

Mr. Richards and Mr. Leach^ for the Plaintiff insisted, that there 
was no case, in which the word << estate" has been limited to mere 
locality ; though expressions to that effect have been thrown out ; 
and that the mere description, in what the property consists, cannot 
effect it. 

Mr. Romilly and Mr. PenAertany for the Defendant. The word 
" estate " may mean either the land or the interest in it ; and stand- 
ing alone may be understood to mean both. But, where the testa- 
tor goes on, as in this ingtance, to explain what he means, <' con- 
sisting of 3 tenements," &c. it is exactly the same as if he had not 
used the word "estate." There are many cases, in which the 
word, used generally, has been held not to mean any thing but the 
Jand devised. Others have turned upon the words " in " and " at ;" 
deciding, that the one would, the other would not, carry the fee : 
Barry v. Edgeworih (1). Fkicher v. Smiton (2) is a strong author- 
ity for limiting the words in this case. The Plaintiff there- 
fore * could only be entitled to an estate for life. [* 544] 

The account at all events must be confined to six years 
at most. 

Mr. Richards, in reply. — The word " estate " in this Will must 
be intended to carry the whole interest. No decision has been 
made upon the distinction between the words " at " and '' in ; " 

(1) 2 P. Will. 523 ; 1 Eq. Ca. Abr. 178, pi. 18. 

(2) 2 Term Rep. R R. 65G. 
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which has no sense in it. The word may be qualified ; but it is 
enough to say, these words do not qualify it. It must be admitted, 
that if the devise had been expressed '^ all my copyhold estate at 
Putney," that would have done. The word " estate " carries more 
than << land." The description was for the purpose of distinguish- 
ing it from all his other property : or if he has none, it may be ac- 
counted for by habit. 

Upon the other point, the Plaintiff is entitled to insbt upon the 
account for the whole time ; and is not to be limited to six years. 
There is no instance of so confining the account, where there is a 
trustee ; as this Defendant admits himself to have been, receiving 
, the rents, since 1780. No Statute of Limitations applies here. 
The property belongs to the Plaintiff, the Cestui que trust ; and un- 
der the circumstances the rents and profits also belong to him. 

Aug. lOth. The Master of the Rolls, [Sir William Grant]. 
— It is not disputed by the Defendants, that this was a case of elec- 
tion ; they elect to take under the Will. Perhaps, if it had been 
res Integra, whether in the case of an unsurrendered copyhold, up- 
on which the Will can have no operation, the heir should 
[* 545] be put to election, * that would have borne a question. 

It is however settled,that he shall (1). 
' But for the Defendants it is insisted, the Plaintiff takes only an 
estate for life ; and that the account of the rents and profits ought 
to be only from the filing of the bill. Upon the construction of the 
Defendants I would have made a case, if the parties had not wished, 
that I should take upon myself the decision of the question ; the 
property being small. At an early period it was doubted, whether 
the word ** estate" merely was to be applied to the land only, or to 
the interest in it. It has been long settled, that it is of itself suffi- 
cient to carry the fee (a). But when words of locality, as ^' in " or 
" at " a particular place are added, the question is, whether they do 
not narrow and restrain the import of that word. So lately as Lord 
Talbot's time this was a subject of doubt and controversy. In Ibbet' 
son V. Beckunfh (2) it was strenuously argued, that under a devise 
of <<all my estate" nothing passed but an estate for life. It does 
not appear from the Report, but is stated in a note in Peere Wil- 
liams ^3), that that case first came on at the Rolls ; where it was 
held, that the devisee took only an estate for life. Lord Talbot how- 
ever was of opinion, not, as may be .collected from his judgment, 
that these words of themselves necessarily imported a fee, but, that 
upon the whole will it was sufficiently apparent, that the devisor 

(1) See post. Blunt v. ClUherow, vol. x. 589, and<he note, 591 ; and upon elec- 
tion generally the notes, ante, vol. i. 523, 7. 

(a) The words "all my real estate" pve a fee. GtMrey v. Humphrey, 18 
Pick. 537 ; Ram on Wills, ch. 7, p. 53 ; Jossdyn v. Hvtckmson, 21 Maine, 339 ; 
4 Kent, (5th edA 535, 536 ; Whali^ v. Jenkins, 3 Desaus. 80 ; Rasfdeigk v. Mas^ 
ter, ante, 1 V. 2o5, note (4), 201, note (a), and cases cited. 

(2) For. 157. 

(3) 2 P. Wai. 337. 
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meant a fee to pass. Some years afterwards Goodwyn v. Goodwyn (1) 
occurred before Lord Hardwicke ; who expressed much doubt, 
whether the estate passes in fee by force of the words << all my 
tates." The question remained undecided ; and no case very nearly 
resembling it has since received a decision. But both 
* Lord Mansfield and Lord Kenyon have stated opinions [* 546] 
similar to that, to 'which Lord Hardwicke appears to have 
inclined : the former in Hogan v. Jackson (2) ; and in Fletcher v. 
Smiton Lord Kenyon says (3), '* There are cases, in which nice 
distinctions have been taken between a devise of an estate at such a 
place and a devise of a^n estate in a particular place ; and Lord 
Hardwicke alluded to it in the case cited in Vesey (4) : but he ad- 
ded, that there is no case, in which it is held, that a fee passed by 
the devise of an estate, if the testator added to it < in the occupation 
of any particular tenant.' And I admit that the word ' estate ' may 
be so coupled with other words as to explain the general sense, in 
which it would otherwise be taken, and to confine it to mean farms 
and tenements. But that is not the present case : no such words 
are here superadded to estates." 

The question here is, whether the superadded words do not clearly 
show, the devisor did not mean to speak of the quantity of his legal 
interest, but merely the Corpus, or subject, in the disposition. I am 
of opinion they do. The words are not "all my estate" but "my 
copyhold estate at Putney, consisting of 3 tenements, &c." : that is, 
" the estate I give you at Putney consists of 3 tenements ;" 
which is the same as saying, " three tenements compose the estate I 
give you :" a mere description of the thing, and not of his interest (a). 
That he meant to give the houses absolutely there is little doubt. So 
a testator generally does, when giving under any description. But we 
must look at what he says ; not, at what he thought. 

With respect to the other point, there ought to be * no [*547] 
account beyond the filing of the bill. There is no infant, 
no breach of trust, in the case. John Astley lives and dies ip the 
belief, that no claim was to be made upon him. Under that suppo- 
sition he disposes. Upon that supposition those deriving under him 
deal with ift and after a lapse of time nearly suflficient to bar th^ 
legal remedy, if any there had been for the estate, this Plaintiff asks, 
not only the estate, but the whole rents and profits from the time 
the title accrued, which he has been so tardy in asserting. Con- 
structively, it is true, the heir was a trustee of the rents and profits 
of the estate bound by the Will : but it does not follow, that he is 
always so. In Dormer v. Foriescue (5) Lord Hardwicke says, upon 

(1) 1 Ves. 226;. Chartton v. Ttmlor, 3 Ves. & Bea. 160. 

(2) Cowp. 299. 

(3) 2 Term Rep. B. R. 658. 

(4) 1 Ves. 228. 

(a) See 4 Kent, (5th ed.), 540. The words " I will and bequeath to my son R. 
one half of my plantation whereon I now live," were held to convey a fee. J>im- 
fap V. 'Crawford, 2 JTCord, Ch. 177. See Wilkinmm v. Cfuqmany 3 Russ. 145. 

(5) 3 Atk. 124. 
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special drcumstonces, even in case of a trust, the Court will restrain 
the account to the time of bringing the Bill ; and he specifies, as one 
instance, default and neglect in not filing the bill sooner ; and says 
the Court has often thought fit to restraiq it (1). The Plaintiff there- 
fore ought in this case to be restrained from carrying the account 
farther back. 

1. The necessity of a previous sarrender to the use of the testator's will, in or- 
der to grive validity to a bequest of copyhold property, is done away with, by stat. 
55 Geo. in. c. 195. 

2. That, as a general rule, a will disposing of freehold property, but not exe- 
cuted in conformity with the Statute of Frauds^ cannot be read as against the 
heir, even for the purpose of putting him to h^s election, see note 3, to EUis v. 
iSimt^ 1 V. 11 ; but, for a qualification of that rule, see note 7, to TheUuson v. 
Wbo^ord, 4 V. 227. 

3. Words of locality, or particular description, may restrain the full import to 
the word ^ estate,^ when used by a testator ; but, unless it be restricted to a nar- 
rower signification by the context of the will, the word ^ estate " is sufficient of 
cany the testatoi^s whole estate, both real and personal ; and not merely a life in- 
terest in the real estate, but the fee : see note 4,^ to Raaidetgk v. Master^ 1 V. 201. 

4. As to the time to which an account in equity is usually carried back, see 
note 8, to Lady Caoan v. PuUmcy^ 2 V. 544, and note 3, to lUadt v. Btadt^ V. 5 
744. The common limitation of accounts is not, however, necessarily applied to 
cases of trust accounts : Attorney- Cfmaral v. Tke Brewer^ Company, 1 Meriv. 498 ; 
see, also, MineB v. Cotdetf, 4 Price, 108. In Warner v. Condmi, in E. T. 6 Geo. 
II. (Forrester's ms.), the i^laintiflfs bill stated, that he, being related to Sir Isaac 
Newton, and putting neat confidence in him, applied to him for his advice how to 
place out a sum of 1,^)0/. which the Plaintiff had lying by him. Sir Isaac said, if 
the Plaintiff would send it to him, he would take care of it ; upon which, the 
Plaintiff ordered his banker to pay the money to Sir Isaac, but to take no receipt 
for it: however, Sir Isaac gave him a note, acknowledging the receipt of the 
money, and promising to repay it on demand. Sir Isaac died intestate, about the 
year 1729, and administration'was minted to the Defendants. The Plaintiff had 
brought an action at law, to which Uie administrators pleaded the Statute of Limi- 
tations, in bar. Upon which, the Plaintiff filed his bill in chancery, to have the 
1,400^ repaid him ; the Defendants pleaded the statute, and farther answered, that 
the money delivered to Sir Isaac had been put into tiie funds, and there lost, and 
that Sir Isaac had often declared he owed nothing to the Plaintiff: and farther, 
that the Defendants, being administrators to Sir Iraac, appointed the Plaintiff to 
look over the papera of the deceased, and that he put several of the papj^rs into his 
pocket, and burnt othere, saying they were of no use, and that the Plaintiff never 
mentioned any thing of his demand, till he had been intrusted with these affiurs. 
For the Plaintiff, it was said, that the Statute of Limitations could not prevail in 
this case, the money being delivered to Sir Isaac Newton only on trust, to be 
ipana^jred by him to the best advantage ; and, to prove this, the banker deposed he 
had directions to take no receipt, and the Defendants admit they believe the 
monev was laid out in the funds, and there is no evidence that the stock was ever 
transferred to the Plaintiff. Lord Talbot, C. said, " No doubt, if money is delivered 
to any one upon trust, the Statute of Limitations shall in no case bar the demand. 
But here is no trust mentioned in the note, nor any evidence that it was a trust of 
any sort, except what appeara from one of the Defendants* answera, and that is 
only that he heard Sir Isaac Newton had said so. It is certain Sir Isaac had the 
money, but what he did with it does not appear." The bill was dismissed. 

(1) 3 Atk. 129, 130. See the references in the notes, wnity vol. vi. 215 ; v. 439 
VOL. VII. 26* 
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MORRIS V. PRESTON. 

[1802, August 10, 12.] 

An agreement in 1800 for a lease of a farm to a clergyman for the purpoee of oc- 
cupation is void under tbe statute 21 Hen. VIII. c. 1^ 

A provision, in case of the death of a trustee, for substitution of another, and a 
conveyance by the survivor, so that he and the new trustee should be jointly 
interested in the trust, satisfied by the substitution of two trustees, afler the 
death of both the former, and a conveyance by the heir of the survivor, [p. 547.1 

Whether a clergjrman buying a lease, as property, or taking it by devolution or 
law, as next of kin, &c. is within the staU 21 Hen. VIll. c. 13, qiuere, [p. 556.] 

It was referred to the Master to inquire, whether the Defendants 
can make a good title to the estate in question ; and whether there 
is any lease or agreement for a lease existing of any part 
thereof ; and if there * were, it was ordered, that the Mas- [* 548] 
ter should state any particular circumstances relating there- 
to ; and what compensation ought to be made to the Plaintiff in res- 
pect of such lease or agreement ; and an injunction was directed 
to restrain the Defendants from proceeding to a re-sale. 

The Master by his Report certified, that the Defendants, could 
make a good tide ; and that there was not any lease or agreement 
for a lease existing. The Defendant Elizabeth Preston, on the 2d 
of October, 1800, entered into a lease or an agreement for a lease 
with the Reverend William Gooch ; of which the following is a 
copy: 

" An agreement made the 2d day of October, 1800, between Eliza- 
beth Preston and William Gooch of Fetcham Clerk of the other 
part. Said Elizabeth Preston agrees to let and the said William 
Gooch agrees to take the messuage late the residence of Doctor 
Preston deceased and the lands which were in his own occupation 
and also the farm and lands belonging lately to the said Doctor Pres- 
ton now of the said Elizabeth Preston in the occupation of Michael 
Steed and Edward Burrough for the term of 7 years at the rent of 
70/. as to the messuage and lands late in the occupation of the said 
Doctor Preston and as to the lands in the occupation of Michael 
Steed and Edward Burrough such rent as shall be determined upon 
by two indifferent persons one to be chosen by each party or in case 
they shall not agree then by a third person to be previously chosen 
by the other two. The said William Gooch engages to lay out upon 
the premises a sum of money equal to 10/. a-year during the lease 
and the said Elizabeth Preston engages that the said Wil- 
liam Gooch shall be at liberty to assign over the * premises [* 549J 
to any person except the following, namely, George Wil- 
liam Manby or any friend of his." 

The Master stated, that the lands, stated to be late in the occu- 
pation of. Doctor Preston and Steed, were the premises in ques- 
tion : yet he found, that the said lease or agreement was void under 
the Act 21 Henry the Eighth (1). 

(1) c. la 
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To this Report the Plaintiff took Exceptions : — ^First, that the 
Master certified, that the Defendants can make a good title : whereas 
he ought to have certified, that a good title cannot be made without 
the concurrence of William Crooke, the heir at law of Samuel 
Crooke ; who was the surviving trustee in indentures of lease and 
release, dated the 7th and 8th of April, 1769. — Secondly, that the 
Master certified, that the lease or agreement for a lease, dated the 
2d of October, 1800, is void under the Act 21 Henry the Eighth ; 
whereas he ought to have certified, that the said lease or agreement 
is an existing lease or agreement for a lease ; and to have stated, 
what compensation ought to be made to the Plaintiff in respect of 
such lease or agreement. 

The first Exception turned upon the settlement by lease and re- 
lease of the 7th and 8th of April, 1769, upon the marriage of the 
Defendant Mrs. Preston with her late husband Thomas Preston, and 
subsequent indentures of lease and release and appointment of the 
28th and 29th of April, 1801. By the settlement of 1769 the 
estate was conveyed to William Jennings and Samuel Crooke, their 
heirs and assigns, to the following uses (after the marriage) : to 
Thomas Preston for life without impeachment of waste ; 
[* 550] remainder to the said * William Jennings and Samuel 
Crooke and their heirs during the life of Thomas Preston, 
in trust to support contingent remainders ; remainder to Elizabeth 
Preston and her assigns for her life in part of her jointure ; with a 
similar remainder to Jennings and Crooke and their heirs during her 
life, to preserve contingent remainders ; but nevertheless to permit 
the said Elizabeth Preston and her assigns to receive and take the 
rents and profits thereof to her and their own use ; remainder to 
trustees for 500 years upon certain trusts ; remainder to the first and 
other sons of the marriage successively in tail male ; remainder to 
the daughter and daughters of the marriage as tenants in common 
in tail with cross remainders ; remainder to Thomas Preston in fee. 

In this settlement is contained the following proviso : First, that 
notwithstanding any of the limitations and trusts, it should be law- 
ful'for Jennings and Crooke, and the survivor of them, his heirs and 
assigns, from time to time and at all times during the lives of the 
said Thomas Preston and Elizabeth Pogson, his intended wife, and 
the life of the longest liver of them by and with the consent and 
approbation of the said Thomas Preston during his life or of the 
said Elizabeth Pogson after his death, in case she survived him, and 
at his or her request testified by writing under his or her hand and 
seal, signed in the presence of two or more credible witnesses, but 
not otherwise (inter alia) to sell and dispose of all and every or any 
of the said freehold messuages, lands, tenements, hereditaments, 
and premises, and for that purpose to revoke, annul, and make 
void, all and every of the estates, limitations, trusts, powers, pro- 
visos, and agreements therein before mentioned, declared, and 
contained, of and concerning the same ; and to grant and re- 
lease all and singular the said premises or any part or parts 
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thereof to any person or persons, and his, her, or their, heirs, ex- 
ecutors, or administrators, either together or in parcels respectively, 
for such price or prices in money or any such equivalent' as to them 
or him should seem reasonable, and be consented to as aforesaid, 
and upon payment of the moneys to arise by any such sale or sales 
of any of the same premises respectively, or any part or parts there- 
of, when the same should be sold for a valuable consideration in 
money, which it is thereby agreed should be paid to and received by 
the said William Jennings and Samuel Crooke, or the survivor of 
them, and the heirs or assigns of such survivor, the said William 
Jennings and Samuel Crooke and the survivor of them, his heirs or 
assigns, should sign and give proper receipts for the money, for 
which the same should be so respectively sold ; which receipt or re- 
ceipts should be a sufficient discharge to such purchaser or purcha- 
sers for the purchase-money therein to be acknowledged or ex- 
pressed to be received ; and he, she, or they, or his, her, or their 
heirs, should not after any such receipt or receipts given be answer- 
able or accountable for any loss, misapplication, or non-application, 
of such purchase-money so received, or any part thereof; and, when 
any of tlie said premises should be so sold for a valuable considera- 
tion in money, the same should from thenceforth for ever remain 
freed and dischaiged of and from all the uses, estates, trusts, decla- 
rations, provisos, and agreements, aforesaid. 

Secondly. — ^Proviso, that in case of the death of any or either of 
the said trustees during the lives of the said Thomas Preston and 
Elizabeth Pogson, his intended wife, or the life of the survivor of 
them, they the said Thomas Preston and Elizabeth Pogson, or the 
survivor of them may by any writing or writings under his, her, or 
their hands and seals or hand and seal, attested by two or more 
credible witnesses, with the consent of the surviving co- 
^ trustee or co-trustees nominate and appoint some other [ * 552] 
fit person or persons to be trustee or trustees of and in the 
said premises in the room or place of the trustee or trustees so dying ; 
and that upon such nomination or appointment the surviving co- 
trustee shall convey and assign all and singular the said trust estates 
in such manner as that the said surviving trustee and trustees, and 
such person or persons so to be nominated and appointed shall from 
thenceforth be jointly and equally concerned and interested in the 
several trusts herein before expressed in the same manner as such 
surviving trustee and the person so dying would have been, in case 
he were living ; and in like manner as often as any trustee shall 
happen to die during the lives of the said Thomas Preston and 
Elizabeth Pogson, or the life of the survivor of them, and they or 
the survivor of them shall nominate a new trustee with such consent 
as aforesaid, such new conveyance and assignment shall be made 
as is herein before mentioned. 

By the indentures of 1801, reciting the settlement, and that 
Jennings and Samuel Crooke were both dead, and that Samuel 
Crooke survived Jennings, and William Crooke was his heir at law ; 
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and that Thomas Preston was also dead, and Elizabeth Preston had 
agreed to appoint the Defendants Sir Harry Goring and Thomas 
Sermon trustees, in the place and stead of Jennings and Samuel 
Crooke, it is witnessed, and Elizabeth Preston by that her deed, ex- 
ecuted in the presence of and attested by two witnesses, did nominate 
and appoint Sir Harry Goring and Thomas Sermon to be trustees 
in the place and stead of the said Jennings and Samuel Crooke ; 
and directed William Crooke to convey to Sir Harry Goring and 
Thomas Sermon, their heirs and assigns, in such manner as should 
be necessary for the absolutely vesting the same in them, to and for 
the same uses, trusts, intents, and purposes, and subject 
[ * 553] * to the like powers, provisos, declarations, and agree- 
ments as were declared by the aforesaid indenture of set- 
tlement ; and William Crooke (by the direction and appointment of 
Elizabeth Preston) did grant, release, and confirm unto Sir Harry Gor- 
ing and Thomas Sermon, their heirs and assigns, all and singular the 
aforesaid premises: to hold unto the said Sir Harry Goring and 
Thomas Sermon, their heirs and assigns, to the same several uses, for 
the like intents and purposes, and under and subject to the same 
several powers, provisos, declarations, and agreements, as were ex- 
pressed in the settlement ; to the end, that Sir Harry Goring and 
Thomas Sermon, and the survivor of them should act and be as 
trustees in the place and stead of the said William Jennings and 
Samuel Crooke deceased. 

The first Exception was waived by the Plaintiff without argu- 
ment. 

The Atiomey General [Hon. Spencer Perceval\ and Mr, Harvey y 
in support of the second Exception. — ^The objection taken in sup- 
port of the title is, that this is not a lease but an agreement ; and 
the Court could not compel the party to act upon it ; for, if carried 
into effect, it would be contrary to the Statute. The case of Hitch^ 
cock V. Thurland (1), shows the construction of the act; for which 
it is difficult to find a reason certainly ; that such a lease made at 
this day is not void ; that the words '< such leases " in the third sec- 
tion are to be considered with reference to those in the second sec- 
tion only, and not those in the first ; and therefore no lease is de- 
clared void but those existing at the date of the act, and not parted 
with before Michaelmas following. In Carter and Clay- 
[* 554] cole's Case (2) * Periam refers to Leman's Case (3) ; upon 
which he founds his opinion. AH these authorities, it must 
be admitted, go to leases, not agreements ; but under this agreement, 
coupled with the possession, it must be considered, that the party 
has an interest in a lease, if not for seven years, at least a lease from 
year to year, independent of any thing else. It is a personal under- 
taking on both parts. The phrase is <^ Elizabeth Preston agrees to 
let ; and the said William Gooch agrees to take ;'' and afterwards 

(1) 3 Leon. 12^ 

(2) lLeoii.dOa 
3) Dy. 26. 
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she agrees, that Gboch shall be at liberty to assign over '< the prem- 
ises/' not any lease. There is a great difference upon the point, 
whether Godch intended it for his own occupation. He never did 
occupy it. The agreement was assigned to Wray ; and possession 
had under that assignment. 

The Lord Chancellor [Eldon]. — ^In Degge's Parson's Counsel- 
lor (1) and in Greg v. Lampky (2) it is represented, that no spirit- 
ual person not beneficed is within the Statute, That surprised me : 
but I was told, that it was right ; for the theory of our Ecclesiastical 
constitution knows not the character of a clergyman unemployed. 
They must either be beneficed or Curates with stipends. 

Mr. Mansfield and Mr. Fonhhn^j for the Report. — ^The cases 
relied upon are very obscure; and the construction which they go 
to establish, confining the words to Michaelmas next, is extraordin- 
ary ; for upon the words of the Statute it is impossible to doubt, 
the lease would be void. The inference is the other way. 
Watson (3) refers to Lord Hobari's reasoning (4) * upon [* 555] 
the policy of the Statute. With respect to Dele's Par- 
son's Counsellor, suppose a deacon ; who cannot have a benefice : 
is not he within the Statute ? Could this agreement be enforced 
against the clergyman contrary to the Act ? If it was not binding 
upon him, it is not upon the other. With regard to smuggled goods, 
though there is not such strong prohibitory language as this Statute 
contains, the Courts say, they will not hear of any contract against 
the Law. The Law knows no such thing as an assignment of an 
agreement. The power is to assign the premises : that is, those he 
has by Law. 

The Attorney Generaly [Hon. Spencer Perceval], in reply, — Sup- 
pose an assignment of a lease : that would not be within the Act ; 
for the penalty must be recovered against the spiritual person him- 
self. Under the circumstances, executing this agreement would put 
Wray in possession, not Gooch ; and therefore would not be against 
the Act ; and his covenant is not to occupy. 

The Lord Chancellor [Eldon]. — ^The Master has not found, that 
this was a lease immediately assigned to another person. This case 
is new in its circumstances, and in some degree very diflicult ; for 
unless I can make out, that this is a legal agreement, and the lease, 
if executed, would be good, and also tluKt the lessee would not be. 
liable to the penalty, I do not see, how I can help you. This es- 
tate was sold with the possession represented to be vacant ; and 
that might be made good; supposing, there was a tenant at 
will or from year to year. The objection is founded upon an 
agreement for a lease, not invalid from incapacity to grant, nor 
upon any objection from the imbecility of the party to contract ; 
but upon the ground, that the Legislature has upon reasons of 

(!) Pagrel40. 

(2) In the Court of Exchequer. 



(3) Wats. Clercr. Law, 961. 

(4) - ■ -" 



Hob. 1S7, CoH y. Ghvir. 
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policy pasBed this Act The purchaser liking his bargain desires 
this Court to consider the agreement and the lease under it as 
good, and to make him compensation. This Court is not at liberty 
to say, either is good, unless the Law has said so. If they are 
avoided by the Legiriature, acting upon grounds of policy, this 
Court cannot be called upon to make such an arrangement at the 
instance of either party ; to secure the enjoyment as effectually as if 
they were good; which is the necessary effect of compensation 
given by this Court. There can be no right to call upon the Court 
so to administer the law as to defeat an Act of Parliament If on 
the other hand it is not void, but a penalty of 102. a month is in- 
curred, it is very difficult to give compensation upon that; for 
though the penalty might be recovered by any one, yet, as it is 
made the means of preventing the thing from taking place at all, I 
doubt, whether a Court of Equity can take notice of it, even to 
the effect we are considering. It is a different thing to say, it is 
good, first, upon the cases, secondly, as not taken for the purpose 
of personal forming by the lessee. Though I admit, I am much 
struck with the obscurity and the doctrine of those cases, it is too 
much for me upon such a point of Law, with those decided cases, 
and upon a sul^ect of so much intricacy, to say, they are all wrong, 
without the assistance of a Court of Law. The last way, in which 
it was put, is very important ; for it is a very serious question, 
whether a clergyman buying a lease, as property, or taking it by 
devolution of law, as next of kin for instance, or in any other way 
as a purchase, and not for the purpose of farming and occupying 
the land, but as property, to be managed with regard to him exactly 
as if a fee-simple estate descended upon him, is to be considered 
liable to the penalty, or the lease as void under the Act. The only 

difficulty therefore is as to the assignment to Wray ; for 
[* 557] if the case * could be neatly stated thus, that he was a 

beneficed clergyman, and a lease was made to him in the 
terms of the agreement, and he assigned, not under-leased, and the 
question was, whether that lease was void, or whether he was liable 
to the penalties during the possession of the assignee, and a Court 
of Law would say, it was not void, and the lessee was not liable to 
the penalties, I think, the purchaser would be entitled to compen- 
sation. But, if it was bad, or by the occupation tainted, as against 
the policy of the Act, no suitor is entitled to complain, that a Court 
of Equity will not make an arrangement to defeat the intention of 
the Act. I shall reserve the question, whether it is possible to raise 
such a case, upon the points, whether the lease is void ; whether 
Gooch during his possession was liable to the penalties ; and whether 
he was liable to the penalties during the possessbn of his assignee. 
I admit, if he took it for his own personal occupation and farming, 
the agreement is bad ; and it is very questionable, even if he took 
it, having an intention not to occupy it ; and if he took possession, 
that would be evidence of his intention to occupy ; and a subse- 
quent change of intention would not Inake it good. 
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Aug. I2th. The Lord Chancellor, [Eldon]^ — ^The best judgment 
I can make upon this case is, that the lease was taken by Gpoch for the 
purpose of occupation ; and therefore was void ; and the purchaser 
consequently is not entitled to any allowance for it. 

The Exception was over-ruled* 

The laws relating to the holdiog of farms by spiritual persons have been con- 
solidated by the statute 57 Geo. 111. c. 9^. 



KNOLL YS V. ALCOCK* [*558] 

[1802, August 11, 12.] 

The efibet of Revocation in equity produced by an agreement for partition, in 
such a manner as to deprive the testatrix in equity of any interest in the estate 
devised ; and the devisee disappointed has no right to compensation from the 
heir. 

The a^ement good to this effect ; though it cannot be precisely executed ; ad- 
mitting compensation: Whether, if abandoned, the Will is set up again, 
qiuert (a), [p. 558.] 

Mere partition, whether by compulsion or agreement, is not a revocation of a Will : 
but the slightest addition, as a power oT appointment, prior to the limitation of 
the uses, is sufficient (b), [p. 564.] 

The decree pronounced by Lord Rosslyn in this cause (1) de- 
clared, that the agreement ought to be specifically performed ; and 
directed an inquiry to ascertain the value of the estates in the. coun- 
ties of Berks, Lincoln, and Oxford ; and ordered, that, if the Berk- 

(a) Where a contract made by a testator for the sale of land devised by him is 
afterwards absolutely rescinded, by the mutual consent of the purchaser and tes- 
tator, who is thus restored to his former title, and dies seised of the land, the 
devise is nevertheless revoked and gone forever. WaUxtn v. WaJtUmy 7 John. Ch. 

27a 

(6) Brydga v. Dudieu of ChanJos, ante^ 2 V. 417 ; Barton v. CroxaUy Taml. 
164. 

A testator devised his moiety of an estate, and then made partition. The estate 
was then conveyed as to one part to a trustee for the use of the testator in fee; 
and a mortgage term, created by the co-tenant, in his moiety, was assigned to 
attend the inheritance, and this was held not to be a revocation of the will. Bar- 
ion V.' Croxall, Taml. 164. 

Partition is considered a special case. Each party can compel tlie other to 
make partition. See Attorney General v. V^gor, o Ves. 281 ; frard v. Moore^ 4 
Madd. 368 : Bawlins v. Burgu, 2 Ves. & Bea. 382. The act of Partition there- 
fore furnishes no evidence of intention to revoke. Any other change in tlie 
property by statute or operation of law will not work a revocation or ademption. 
fFallon V. Walton, 7 Johns. Ch. 265, 266 ; Patridge v. Patridge, Cases Temp. Tal- 
bot, 226 ; Brown v. M'Cknre, 1 Beat 35a See also Baton v. Brandon, 8 Sim. 
171, where the change was made without the knowledge of the testator. See 
Jhhbumer v. Macguire, 2 Bro. C. C. (Am. ed. 1844,) 108. 

See farther as to revocation by changes in the estate, Ballard v. Carter, 5 Pick. 
112, 116, 117. 

(1) AnU, vol. V. 648. 
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shire estate is of less value than the Lincolnshire estate^ the Ox- 
fordshire estate, or so much thereof as will be necessary to make the 
Berkshire estate equal with the Lincolnshire, shall be allotted to the 
Plaintiff; and for that purpose a Commission was directed to allot 
and set out the same. It was declared, that the devise of the Berk- 
shire estate to the Defendants, the Martins, was revoked by the 
agreement ; that Thomas Martin and all proper ^rties should join 
in conveying the same to the Plaintiff and his heirs. An account 
was directed of the rents and profits of the Berkshire estate come 
to the hands of Thomas Martin : the balance to be paid to the 
Plaintiff, deducting the costs of the Martins : the Martins and the 
Alcocks to produce all deeds, &c. ; and the Plaintiff's costs to be 
paid by the Defendant Joseph Alcock. 

A petition of re-hearing was presented by the Defendants, the 
Martins and Longmires, against so much of this decree as directed 
the agreement of November 1795 to be specifically performed, and 
declared the devise of the Berkshire estate revoked by the agree- 
ment ; complaining also, that by the decree effect is given to the 
claim of the Plaintiff to be heir at law of Mrs. Prankard ; though 

no evidence was adduced in the cause upon that point. 
[* 559] • Mr. Richards, Mr. Stanley y and Mr. Leach, in sup- 
port of the Petition. — At the date of this agreement the 
Plaintiff was aware of the conveyance to Alcock and his possession 
under it. The agreement was perfectly inefficient. It could not 
have any operation. At law there was no revocation. Mrs. 
Prankard had nothing in the Lincolnshire and Oxfordshire estates, 
the subject of the agreement ; and the Plaintiff, it is proved, knew, 
that she could not then become a trustee for him. All he could be 
entitled to would be a partition between him and those claiming her 
moiety. A mere partition between two coparceners, whether by 
writ or commission, will not revoke a Will : Luther v. Kidhy (1). 
Partition is inseparably incident to the estate ; which is perhaps the 
most satisfactory reason. The parties are in of the same estate ; 
and their interests are the same. A recovery, though for the pur- 
pose of confirming the Will, is a revocation ; as by a fiction of law 
the devisor takes a new estate. This is only an engagement be- 
tween these parties to do that without the aid of the law, which, if 
done by the law, would not be a revocation. There was no inten- 
tion to revoke. It is not clear, that a mere agreement for an ex- 
change revokes a Will. Whether an actual exchange does has 
been a considerable time a question : but if it has that effect, it 
must be upon the principle, that there is a different estate. The 
circumstance, that these estates are in different counties, makes no 
difference as to the intention ; and forms no objection to the parti- 
tion. Though the Sheriff cannot go into another county. Com- 
missioners may ; and may give a farm in one county to one, in 

(1) 8 Vin. Abr. 148, pi. 30; 3 P. Will. 170, n. 

Upon the law of Revocation, see Harmood v. Oglander, anie^ vol. vi. 199 ; post, 
viiL 106; and the references in the notes, mUe, vL 201 ; iL 437. 
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another to the other : but a partition in this Court cannot have more 
effect to revoke a Will than a partition at law. That upon a par- 
tition the parties may take respectively in different counties, and 
that it is not necessary, there should be an actual partition of each 
tenement, is proved by many authorities, in Viner (1) and Lord 
Coke (2) ; and the same rule prevails in equity : The Earl of Clar- 
endon V. Hornby (3). 

With respect to the conveyance to Alcock the argument was, that 
it was void, not as being voluntary, but as fraudulent; purporting 
upon the face of it to be upon consideration ; and by the evidence 
appearing to have been without consideration. The Court therefore 
considered him entitled, not under the conveyance, but solely by tiie 
Will ; proceeding upon the principle, that under those circumstan- 
ces the conveyance was void, not only against others, but against the 
grantor herself. Assuming then, that she was complete owner, this 
is a mere agreement for a partition ; and therefore no revocation. 

The Plaintiff claiming as heir must prove himself heir. That 
point was insisted on : but no evidence was produced. 

Mr. Mansfield and Mr. Hart, in support of the Decree. — By this 
agreement the whole of the Berkshire estate is given to the Plaintiff. 
Then there is an end of the devise of it. What can the devisee 
take under the Will ? The estate is withdrawn. Exchanging it is 
just the same as selling it ; and in this Court there is no difference, 
whether it is by agreement or actual conveyance. In the instance 
of a sale or exchange it is not, properly speaking, revo- 
cation: but the estate is taken away: it * is no longer [*561] 
the estate of the devisor. The subject is gone ;^and there 
is nothing, upon which the Will can operate. A partition does not 
revoke the Will, where the devisee is one person : but it may ope- 
rate as a revocation or ademption ; as if a person seised as a co- 
parcener of an estate in Surrey and another in Middlesex devises 
all his undivided moiety of the estate in Surry to A. and of that in 
Middlesex to B. ; and afterwards agrees to relinquish his interest in 
the Surrey estate, and to take the entirety of that in Middlesex : 
the partition, so far as it does not disturb his interest in the Middle- 
sex estate, is no revocation : and the devise will take effect so far : 
but as to the Surrey estate it is gone ; and the additional interest 
acquired in Middlesex not being devised goes to the heir. This is 
that case precisely. The intention alluded to upon the question of 
revocation, as is stated in Hick v. Morse (4), is not an intention to 
revoke, but to have the estate in a different manner. 

The Plaintiff does not claim the Berkshire estate as heir at law, 
but only as party to this agreement ; by which the testatrix bound 
herself to convey ; merely desiring to have the effect of his contract. 

(1) 16 Vin. 231. 

(2) Co. Lit 169, a. 

(3) IP. Will. 446. 

(4) Amb. 215. 
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Alcock gubmitting to the decree does not put it to the Plaintiff to 
question, which of his titles is good. 

Mr. Richards y in reply. — ^Though Alcock does not complain of 
this decree, these parties are entitled to (iomplain of a decision, af- 
fecting their interests through an agreement respecting property, 
which did not belong to either of the parties. Such an agreement 
cannot be executed : it cannot have any effect ; and there* 
[* 562] fore cannot be a revocation of a Will. The parties * them- 
selves must have considered it of no avail. No steps were 
taken by the Plaintiff to have it carried into execution. The testa- 
trix did not mean to take from these devisees the benefits she had 
given them ; and would not have left them in the situation, in which 
this decree has placed them. The Plaintiff not having proceeded 
to enforce the execution of the agreement during her life, what 
right has he now to do so ? He must be considered as having aban- 
doned it ; even supposing it upon a subject she could bind. 

The Plaintiff claims not only under the agreement, but also as 
heir at law ; and the decree is open to objection in many shapes, if 
he is not heir. How can there be a division of all the interest of 
the testatrix without some one representing all ,her interest? The 
devisees of the Berkshire estate have a right to insist, that the heir 
shall indemnify them agaijist the loss of that estate. He ought to 
be before the Court to sustain his right to what does not pass to Al- 
cock ; out of which the devisees are entitled to compensation. 

The Lord Chancellor [Eldok]. — ^This struck me as a singular 
decree ; though it is appealed from only as to one point. The bill is 
filed by this Plaintiff in two characters ; for so the allegations of the 
Bill certainly represent him : 1st, as being under the agreement en- 
titled to the whole Berkshire estate, and therefore the Martins being 
by the agreement deprived of all, that was devised to them : con- 
taining also a vast number of allegations as to Alcock : that the convey- 
ance to him was void ; that he was sufiiciently paid ; &c. ; and deal- 
ing with him in part as if he could claim, not under the deed, but 
under the Will only : but still, whatever was his right, dealing with 
him ; 2dly, as entitled in the character of heir at law. It 
[* 563] is very clear * from the report, Lord Rosslyn's notion 
was, that Alcock's claim was under the Will. At the 
same time the decree has no judicial declaration, whether he is enti- 
tled under the Deed or the Will. In some way or other the decree 
does consider him entitled : but judicially it declares nothing as 
to his title either by the Deed or the Will. The decree even makes 
him pay the costs ; and yet it is not at all complained of by him. 

The question upon this petition of rehearing is simply as to the 
interest of the Martins. I had a strong prejudice in my mind orig- 
inally, that the Plaintiff ought to have proved himself heir : but upon 
consideration I have adopted the notion, that as against them it was 
not necessary to prove it ; for he raises only this question of revoca- 
tion in Equity by the agreement as against them ; propounding that 
question, not as heir, but as claiming under the agreement. If 
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there is no relation of heirship at all, that question he would have as 
distinct a right to raise with them, as if it was admitted, that he was 
heir. To get rid of this, it was put very ingeniously, andl admit in gen- 
eral cases, if a question of worth and value is to be agitated, and the 
Court feel it to be their duty to have that discussed, they will not 
decide upon it without every one sustaining any character, the rights 
resulting out of which can be afiecled by the decision, being a par- 
ty ; and if the question was of such value as to require the heir to 
be before the Court for the discussion, I admit, the record does not 
furnish a right to assert, that he is before' the Court ; for I should not 
have thought myself bound by their agreeing as joint heirs, if it turn- 
ed out, that they were mistaken as to that ; and either party might 
have had an interest to reform that error in subsequent transactions. 
But the question being so raised, I am not called upon as a Judge 
to require him to prove himself heir at the instance of the 
Martins; for in that * view of the question we must take' [* 564] 
the agreement in Equity to be a revocation : if it is, there 
is no Equity upon the part of the devisees disappointed by the re- 
vocation to call upon the heir, who takes, to compensate to those 
devisees so disappointed by the revocation of the Will. There is 
nothing in the Will leading to that, or resulting out of the character 
of the heir ; and there is not a scintilla in any of the transactions, 
upon which to ground such an Equity. Therefore the argument, ~ 
though ingenious, is not solid, which requires me to say, the Plaintiff 
has not done enough upon this agreement to entitle him to a deci- 
sion as to the Martins. 

The question then is reduced to this ; whether in Equity this 
agreement is a revocation ; and it is admitted, that if it was good 
and practicable, when entered into, and it remained either altc^th- 
er practicable, or so far practicable, that Equity would for the Plain- 
tiff carry it into effect, either wholly, or by an arrangement, it will 
amount to a revocation, unless upon the doctrine as to partition. 
As to that it is settled, that if a partition is effected either by com- 
pulsion or agreement, and the thing done is nothing more than par- 
tition, it is not a revocation. The slightest addition to that purpose 
will make it, not as a partition, but on account of that slight addi- 
tion, a revocation ; and if parties will even introduce a power of 
appointment, prior to the limitation of the uses, that very slight cir- 
cumstance, as it certainly would be considered, if it was res integroy 
is sufficient. But in every case, in which a conveyance or an agree- 
ment to make partition has been held not to work a revocation, the 
partition did not operate to this extent ; that the party, whose Will 
is alleged to be revoked, had no interest left after the partition in 
the subject of the devise. If, for instance, the parties had nothing 
but an estate in Berkshire, and they agreed to make par- 
tition^ and she had * devised all her estate, or all her es- [* 565] 
tate in Berkshire, after the partition that would have been 
a moiety of the Berkshire estate ; and it would have passed by the 
Will. But if it id made so, that the words of the devise cannot by 
VOL. VII. 27 
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possibility amount to a description of the thing, how can it not be 
a revocation ? This testatrix at her death has no Berkshire estate. 
Are the devisees to take an equivalent from the Lincolnshire and 
Oxfordshire estates, out of both, or which, or all of either 7 Sup- 
pose, instead of a partition, by which all the estate in one county 
was given to one, and all in the other to others, as in this instance, 
she had given part of the Berkshire estate only to the Martins, viz. 
tenements in a particular village, and at her death she had no es- 
tate in Berkshire ; the Will could not operate upon other tenements 
in Lincolnshire and Oxfordshire. It seems therefore, that, taking it 
to be matter of partition, yet if the manner of it destroys the in- 
terest of the testator in the thing given, so that at his death there 
is no interest in him to answer the description, the devise cannot 
operate ; as it cannot operate upon the thing given ; and in a hun- 
dred cases you cannot say, upon what other subject it is to operate. 
But it is said, an agreement in Equity is a revocation only, where 
it can be performed, and was not abandoned. As to the former, I 
do not admit, that it will not be an agreement in Equity, because it 
cannot be in ipsissimis terminis performed. There might be differ- 
ences arising out of circumstances, that will leave this Court in full 
power to execute it ; dealing with part ; and compensating for that, 
which cannot be strictly dealt with. Upon that principle how does 
this stand ? They deal together, as if they were joint heirs. It is 
not effectual then to say, the Plaintiff knew of the transaction with 
Alcock ; for if so, still she must be taken to represent, that she 

knew how to deal with him : atid if both were apprised, 
[^ 566] that * Alcock meant to claim against them both, still that 

is no obstacle to the Plaintiff's coming against her for the 
Berkshire estate ; desiring compensation for what she cannot give 
according to the agreement. Therefore if the deed was expressly 
declared good, that would not have afforded a sufficient obstacle to 
the agreement as to the Berkshire estate ; if he chose to have a 
specific execution as to *that«. Then as to the abandonment, I do 
not admit, that, if there is an agreement in Equity, which at the 
moment is a completely operative revocation, a subsequent abandon- 
ment will of necessity set up the Will (a). I do not say, whether 
it would be so, or not ; for I am of opinion, I cannot raise the ques- 
tion upon the fact. If he will have a right to a specific execution 
as to the Berkshire estate, he never abandoned that, nor a right 
stated in larger terms. 

The necessary conclusion is, that the agreement was made in a 
manner, taking from the testatrix every interest in* the estate she 
described in her Will. She had no interest at her death in that es- 
tate, and these Defendants are not founded in saying, her Will in 
Law or in Equity has passed to them any interest in any other es- 
tate ; and if not, I cannot say, that, because the Will is disappoint- 
ed by her own act as to the only estate devised, therefore they are 



(a) See, ante^ 558, note (a). 
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entitled to take something, which it is difficult to describe, some es- 
tate, not expressed to be intended. The heir has all- the benefit of 
absence of intention ; and that can never give these Defendants a 
right. Therefore looking at this Decree altogether, I cannot think, 
it has miscarried upon this point. 

The Decree was affirmed. 

S£E the note to 51 C. 5 V. 648. 



MAUNDRELL v. MAUNDRELL. [♦567] 

The Master of the Rolls for the Lord Chancellor. 
[1802, March 23; April 12.] 

A PURCHASER cannot protect himself against a claim of dower by a term attend- 
ant upon the inheritance, unless he has procured an assirament (o). 

Husband having a power of appointment, paramount the ri^t to dower, in default 
thereof to himself for life, remainder to his right heirs, if the power could have 
effect, yet a purchaser taking by a conveyance adapted to pass the interest in 
the estate, as a limitation of the fee, was held to take in that way, not by way 
of appointment, and therefore subject to dower (b), [p. 567.1 

At Law all Terms are considered as Terms in gross (c); and therefore without 
regard to the purpose prevent a Dowress from any legal benefit from recovery 
in Dower: as she recovers with stay of execution during the Term. But 
equity regards the purpose, for which the Term is created and subsists; and, if 
only for £e benefit of thQ owner of the inheritance, it is considered part of the 
inheritance, not absolutely merged, but so attendant as to accompany it, and 
every right and interest growing out of it by operation of law or agreement 
Not to be used therefore against the owner of the whole or any part of the in- 
heritance: every description of ownership having a use in the Term commen- 
surate with the interest in the inheritance. When dower arises, therefore, the 
Term in a proportion is as much attendant upon that interest as during the 
husband's life upon the inheritance; and protects it against either heir or pur- 
chaser (rf), [p. 57a] 

Limitation to such uses as A. shall appoint; and in default of appointment to him 
in fee ; the fee is in him until appointment (e), [p. 583.] 

Bt the decree made in this cause an inquiry was directed, as to 
the right of the PlainlifT Sarah Maundfell to dower. 

The Report stated indentures of lease and release, dated the 18th 
and 19th of May,' 1756, being the marriage settlement of Thomas 
and Thomasin Maundrell ; under which their eldest son Robert 
Maundrell being tenant in tail male of the settled estates in the 

(a) 3 Sugden, Vend. & Purch. [47,] [48,] 31, 32, d je^., [75,] 47, 48; WUkina 
V. Lynck, 1 Haves, Exch. 98. 

(b) See a full and acute discussion of this subject, in Sugden, Powers, (4th 
Lond. ed.) 81, d seq^ ch. ], § 5, subsec. 6, p. 302. 

(c) 4 Kent, (5th ed.) 87, 8a 

Id) See on this point, 4 Kent, (5th ed.) 88, 89. 

(e) See this point examined in Sugden, Powers, (4th liOnd ed.) ch. 1, § 5, sub- 
section 6, p. 81, d seq. ; 4 Kent, (5th ed.) 348, 349. 
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coanty of Wilts, subject to a term in trust for raising portions, suf- 
fered a recovery to the use of his fiither for life ; remainder to the 
use of himself, his heirs and assigns, subject to the term. 

By deed poll, dated the 1st of January, 1790, Thomas Maun- 
drell the father directed the trustee to raise the portions ; and by 
another deed, dated the 25th of March, 1790, he surrendered the 
estates to his son, his heirs, &c., and Robert Maundrell covenanted 
to pay the portions to the other children. 

By indentures of lease and release, dated the 30th and 31st of 
March, 1791, Robert Maundrell conveyed the settled estates among 
others (\) to James Read and Thomas Marsh Hughes, their heirs 
and assigns, to the use of such person and persons, and for such es- 
tate and estates, and for any term and terms of years, and charge- 
able with any sum or sums of money, and upon such trusts and for 
such purposes, and subject to such powers of revocation or decla- 
ration of uses, and such provisos and agreements, and in such 
other manner and form, as Robert Maundrell during his life should 
by deed or will (2) appoint ; and in default thereof to the 
[* 568] use of * Robert Maundrell for life ; and from and after his 
decease to the use of the right heirs of Robert Maundrell. 

By articles, before and in contemplation of the marriage between 
Robert Maundrell and the Plaintiflf Sarah Maundrell, dated the 15th 
of April, 1791, Robert Maundrell covenanted to pay to trustees 
within six months after the marriage 2000/. ; upon trust to pay the 
interest thereof after his death to Sarah Maundrell for her life ; and 
after her death, in trust for her children: but there was not any 
clause expressly or by legal inference excluding her from dower. 
The marriage took place On the 18th of April, 1791. 

By indentures of lease and relea^, dated the 19th and 20th of 
February, 1795, reciting the settlement and other deeds before men- 
tioned, and that Robert Maundrell was seised in fee of estates in 
the county of Wilts, not comprised in the settlement, Robert Maun- 
drell in consideration of 7545/. IBs. paid, and of the covenapt of 
Henry Maundrell for the payment of 4000Z., 2000Z., and 2000/., 
conveyed the settled and unsettled estates in the county of Wilts to 
Henry Maundrell and William James Wray, their heirs and assigns, 
to the use of trustees for 4000 years ; upon trust to raise 4000/. for 
portions under the trusts of a term of 500 years, also the sum of 
2000/. and interest, due to John Tyler upon a mortgage to him by 
Robert Maundrell, dated the 1st of January, 1791, for a term of 
2000 years, and the 2000/. under the marriage settlement of Robert 
Maundrell ; and subject thereto to the use of Henry Maundrell and 

(1) The Lord Chancellor upon the rehearing' questions the correctness of the 
Mastoids Report in stating, that other estates, besides those included in the settle- 
ment of 1756, were conveyed by the indentures of March, 1791. Post^ ?oL x. 
263,8. 

(2) Upon the rehearing the terms of the limitation appear to be to such uses, 
not, according to the Jli^ster's Report, as Robert Maundrell should by deed or 
will appoint, but as he should by any instrument in writipg, sealed and delivered 
in the presence of two credible witnesses, or by his last Will, appoint PoHf 
vol jc 26a 
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Wray, and the heirs and assigns of Wray, for ever ; in trust as to the 
estate of Wray for Henry Maundrell, his heirs and assigns for ever(l). 
Henry Maundrell entered under this conveyence 
* The Master stated, that it appearing to him that the [ * 569] 
term of 2000 years created by the deeds of January 1791 P|S?W( 
for securing 2000/. and interest to Tyler is now outstanding and 
unsatisfied, and that Henry Maundrell is a fair purchaser for valua- 
ble consideration, he was of opinion, that the Plaintiff as against him 
is not entitled to dower either at Law or in Equity. 

As to the other estates comprised in the settlement of 1756, 
wherein Robert Maundrell was entitled to an absolute estate in fee- 
simple, (subject to the mortgages and incumbrances after mention- 
ed) the report stated, that by an indenture, dated the 7th of January, 
1758, and a fine levied by Thomas Maundrell and Thomasin, his 
wife, tenant in tail, the estate was limited to such uses as they 
should jointly by deed appoint; and, in default of such appoint- 
ment, to the use of Thomas Maundrell for life ; remainder to the 
use of Thomasin for life ; remainder to the use of such person as 
she should by Deed or Will appoint ; and for want of appointment, 
to her right heirs for ever ; and by indentures, dated the 22d of 
August, 1758, in consideration of 2700Z. they appointed and demis- 
ed to Abraham Poore for 1000 years, subject to redemption. That 
sum was afterwards paid off; and by indentures, dated the 24th of 
April, 1760, part of the lands comprised in the mortgage was as- 
signed to William Ruddle for the remainder of the term, subject to 
redemption on payment of 3001. ; and by a deed, dated the 25th of 
April, 1760, the residue of the lands was assigned to John Gaby, 
his executors, &c. for the remainder of the term ; in trust for the 
use of such person and persons as Thomas and Thomasin Maundrell 
should during their joint lives by deed appoint ; and in default 
thereof to the use of Thomas Maundrell for so many years of the 
term as he should live ; with remainder in trust for the 
ude of * Thomasin Maundrell for so many years of the [ * 570] 
term as should run out in her life ; and after the death of 
the survivor in trust for such person as Thomasin should by Deed or 
Will appoint ; in the default thereof to the use of the person or))er- 
sons, to whom the inheritance should belong, and his, her, and their, 
heirs ; to the intent, that the remainder of the same should attend 
the inheritance of the said premises. 

By indentures of lease and release, dated the 13th and 14th of 
October, 1760, Thomas and Thomasin Maundrell in consideration 
of 1000/. conveyed great part of the lands, comprised in the deed 
of the 25th of April, 1760, to Seymour Wroughton, his heirs and 
assigns, subjeet to redemption on payment of 1000/. and inter- 
est; and upon the 14th of October, 1760, the residue of the 1000 
years' term, vested in Gaby as to the same premises, was assigned to 
William Salmon in trust for Wroughton for the better securing the 

(1) See the effect of this conveyance, as represented by the Lord Chancellor, 
foHj lol. z. 268, in the judgment upon the rehearing. 
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said 1000/. and interest. By indentures, dated the 6th df August, 
1777, the representatives of Ruddle assigned the hereditaments, 
comprised in the deed of the 24th of April, 1760, to Wroughton 
for the residue of the term of 1000 years, as a farther security for 
20001. and interest then due to him. 

The report farther stated, that the last mentioned hereditaments 
were comprised in the first mentioned settlement. Robert Maun- 
drell paid Wroughton 20007. and interest : but no conveyance or 
assignment of the estates vested in him was made at the time of such 
payment. By indentures, dated the 30th and 31st of May, 1793, 
in consideration of the principal and interest paid to Wroughton in 
his life and of 5^. to Lord Wenman, his heir at law. Lord Wenman 
released, and ThcHnas Maundrell in consideration of natural love 
and affection granted, ratified, and conveyed^ to Robert Maundrell 
all the premises comprised in the indentures of the 13th and 14th of 

October, 1760; to hold unto and to the use of Robert 
[*571] Maundrell, his heirs and assigns. *By the said deed of 

the 31st of May, 1793, the personal representative of 
Wroughton assigned the hereditaments, comprised in the deed of 
the 24th of April, 1760, to William Hughes for the residue of the 
said term, in trust for Robert Maundrell, his heirs and assigns, and 
* to attend the inheritance ; and by the indentures, dated the 31st of 
May, 1793, it was declared, that the personal representative of Wil- 
liam Salmon should stand possessed of the premises assigned to him 
for the residue of the 1000 years in trust for Robert Maundrell, his 
heirs and assigns, and to attend the inheritance: by which convey- 
ances of the 30th of May, and the 30th and 31st of May, 1793, it 
appeared, that Robert Maundrell became seised of the legal estates 
in fee of all the estates not comprised in the first mentioned settle- 
ment, subject to the said term of 1000 yetrrs. Robert Maundrell 
by the indentures of the 19th and 20th of February, 1795, convey- 
ed all the aforesaid estates, not comprised in the first-mentioned 
settlement, and of which he was seised in fee. 

The Master found therefore, that Robert Maundrell was seised 
during coverture of the legal estate or inheritance of the estate not 
comprised in the settlement : but it appearing to him, that the said 
term of 1000 years, though satisfied, was assigned in manner afore- 
said expressly in trust to attend the inheritance, and which inherit- 
ance was afterwards purchased by and conveyed to Henry Maun- 
drell in manner aforesaid, he was of opinion, the Plaintiff was not 
entitled to dower out of the last-mentioned estate, and therefore not 
out of any estate, of which Robert Maundrell was seised during the 

r* 5721 ^^^®'^"''®- . 

■' ^ *An exception was taken by Sarah Maundrell to the Report. 

Mr. Alexander, in support of the Exception. — ^The cases of Lady 

Radnor v. Vandebendy (1), Swannocky, Lifford (2),an(i fVUUmgh'- 

(1) Show. P. C. G9; Pre. Ch. 65. 

(2) See Mr. Butler's note to Co. Lit 208 a ; note, 105 ; Amb. 6 ; 2 Atk. 2C8, by 
the name of Hill v. Adams ; anie^ fVynn v. ffilliams, vol. v. 130. 

VOL. VII. 27* 
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by V. WiUoughhy (1), contain the whole law upon the subject ; and 
Lord Hardwicke expressly states, that an assignment of the term 
always made part of the condition ; and the same doctrine is laid 
down by the late Master of the Rolls ; that the purchaser should use 
diligence to get in the term. The way, in which the widow puts 
her right, is, that the trustee is trustee for the wife in respect of her 
dower, just as much as for the inheritance of the husband, being 
trustee for all the interests. This purchaser shows, he relied upon the 
covenant of the husband merely, not as a collateral security only, as in 
Swannock v. Lifford; for otherwise he would have got an assignment 
of the term. The danger of shaking titles by adopting the distinction 
pointed out by Lord Hardwicke does not apply, from the invariable 
practice to have an assignment from the trustee or a declaration by 
him. That is universally understood to be necessary to give the 
purchaser the protection of the term ; and, if that is not done, the 
trustee remains trustee for the inheritance, as it stood previously to 
the purchase, viz. for all persons having interests, and for the pur- 
chaser, as far as he has acquired an interest. In the case of dower 
notice is immaterial. In any other case, as a puisne incumbrancer 
getting in a term, in order to squeeze out a prior incumbrancer, no- 
tice makes a difference. That is the only difference ; and 
* it never was suggested, that the puisne incumbrancer can [* 573] 
have the advantage of a term without getting it in. This 
purchaser not having taken an assignment of the term, the trustee is 
trustee for the widow. Lord Hardwicke said, he would not go be- 
yond Lady Radnor v, Vandebendy ; aiid this would be going be- 
yond it. 

Mr. RomiUy and Mr. Cooke, for the Purchaser, in support of the 
Report. — ^This case 'has never been decided : but the principle is 
fully established in the cases of Lady Radnor v. Vandebendy and 
Swannock v. Lifford, Lord Hardwicke could not mean, that the 
widow should be barred only in a case exactly similar in circumstan- 
ces to Lady Radnor v. Vandebendy ; for Swannock v. Lifford was ' 
under circumstances totally different. Lord Hardwicke meant only, 
that he would not carry the principles farther. In this instance the 
Court is not desired to carry the principles farther. This is exactly 
within the principles of Lady Radnor v. Vandebendy. The only 
question is, whether taking an assignment to a trustee for the pur- 
chaser makes any difference. It cannot make the least difference. 
According to the express terms of the trust the trustee is trustee for 
the purpose to attend the inheritance : for all persons interested : a 
trustee then for the purchaser taking the estate. What difference 
would an assignment to another trustee make, which must be in pre- 
cisely the same terms ? The argument, that this uustee is trustee 
for the widow, assumes the whole question. He is not so according 
to the terms of the trust clearly ; but merely as a Court of Equity 
would remove that term for her benefit. It certainly is frequent to 
have an assignment upon a purchase. It is more convenient to the 

(1) 1 Term Rep. B. R. 76a 
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purchaser to have a trustee, with whom he is acquainted, than to 
have the term outstanding in a stranger. That is the reason of the 
practice for a purchaser to take an assignment in trust for 
[* 574] * himself by name. But this is a purchase by a near rela- 
tion ; in which case it b very unusual ; especially, where 
the transaction was of so recent a date. /It may be usual, where 
the term is in a stranger, an old man ; whose personal representative 
may be uncertain. But what alteration does it make ? Is not the 
assignee as much entitled to be protected under that trust, as if it 
was taken for him by name ? It is true, Lord Hardwicke talks of 
the term being assigned. It happened to be assigned in that in- 
stance : but the meaning was, the term being kept alive, not meiged. 
Lord Hardwicke speaks of the term being assigned, as well in the 
case of a mortgage as of a satisfied term. Suppose, the purchaser 
paid off the mortgage ; but did not take an assignment : could it be 
said, as no act was done to show, he meant to have the benefit of the 
mortgage, he did not mean to have the benefit of it as a purchaser, 
to prevent the widow's redeeming? There are some passages 
thrown out in Lord Hardwicke's argument, that tend to countenance 
that doctrine : but it is very difficult to know the principle of it. It 
may be considered, that by paying off the mortgage the nature of 
the estate is altered. The real distinction is that of the purchaser 
and the heir at law of the husband. This purchaser was entitled to 
call upon the trustee at any time. 

There is another ground, independent of the term, upon the deed 
of 1791, executed before the marriage to such uses as Robert Maun- 
drell should appoint ; and in default of appointment, to him for life : 
and after his decease to his right heirs ; in effect to him in fee. He 
executes the power after the marriage by conveying the estate to 
Henry Maundrell ; and the question is, whether all the intermediate 
estates are not determined, as if they never had existed ; and 
whether Henry Maundrell did not take an estate in fee ; so that 
the husband never took an estate, upon which dower would 
[* 575] attach. * The sole object of this deed was to prevent 
dower. The moment he executed the appointment a new 
use sprung up in the appointee ; who took, not under the appoint- 
ment, but under the original deed, in 1791, previous to the marriage, 
and therefore paramount to the' right of dower. There is no case 
upon this point: these means of preventing dower by giving a power 
of appointment to the husband, being of very modern invention : 
but these are the principles, upon which that practice has been es- 
tablished. 

Mr. Alexander, in reply. — ^Upon the last point the cases referred 
to are, where the husband has no sole legal estate : but under the 
limitations of the deed of 1791 the trustees have no estate until 
some appointment. Those cases therefore have no resemblance. 

Upon the other point, in this particular case, where there is an 
outstanding term, this Court constantly aids the dowress, and even 
against a purchaser. All these cases proceed principally upon this 
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ground ; that a great number of titles depend upon this understand- 
ing in the profession, that, if the purchaser takes an assignment of 
the term, he is safe ; and, in order not to disturb that, the Court has 
in those instances decided against the dowress. The ground is, that 
the purchaser has used due diligence ; a ground, that does not exist 
in this case : this purchaser relying on die covenant of the husband. 
When the reliance is placed on the outstanding term, the practice is 
to get it in. There is no distinction between this and the case of 
the mortgage, stated by Lord Hardwicke. It is assuming the ques- 
tion to say, this purchaser might have called for this term. It may 
as well be said, he might in the case of the mortgage. The Court 
must decide, who has the better right to call for it. They 
have the right between them. The trust is to * protect the [* 576] 
inheritance, as it stood in Henry Maundrell, against all 
strangers. When he takes it to protect the inheritance, he takes it 
to protect all interests, which these persons take under him, in what- 
ever way that interest arises. 

The Mastgk of the Rolls [Sir William Grant]. — ^I certainly 
should not have discovered any solid distinction between this case 
and Lady Radnor v. Vandebendy ; and it is difficult to comprehend 
the distinction stated. It is admitted, that, if the purchaser had 
taken an assignment to a trustee, be would have been completely 
protected against dower. It is difficult however, for me at least, to 
find a solid distinction between doing that and letting the term re- 
main in the name of the original trustee ; for as it stands at present, 
it is to A. upon trust for B., his heirs and assigns, and to attend the 
inheritance. Then what is the distinction between taking for the 
benefit of the heirs and assigns by the general description, and taking 
it for the benefit of the heir and assign by name, substituted for the 
description ? It would be only a change of the person, and a 
detailed description of the person instead of the general one ; and 
yet Lord Hardwicke does in that decision constantly introduce it as 
a term in every proposition he states, that the purchaser has taken 
an assignment of the term to a trustee of his own ; which he always 
supposes to be that, which gives the protection to the purchaser 
against the claim of dower. I wish therefore to have the opportunity 
of maturely considering that case ; for it is not to be supposed, that 
Lord Hardwicke should so guardedly express himself, whenever he 
mentions the protection of the purchaser, unless there was some 
' ground for it 

* The Master or the Rolls [Sir William Grant]. — [* 577] 
The principal question is, whether a purchaser can protect 
himself against a claim of dower by a term attendant upon the 
inheritance ; of which he has not procured an assignment. The 
Report states a particular assignment of a satisfied mortgage term to 
a trustee for the husband^ and to attend the inheritance. At the 
hearing I was inclined to concur in the opinion of the Master : but 
upon consideration of the doctrine relative to the nature of terms 
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attendant upon the inheritance and their effect in barring dower I 
am satisfied, that without an assignment to a trustee for the pur- 
chaser the term does not exclude that claim. At Law all Terms are 
considered as terms in gross; and therefore every existing Term, 
without regard to the purpose, for which it was created, prevents a 
dowress from having any legal benefit from her recovery in dower : 
as she recovers with stay of execution during the Term, But Equity 
regards the purpose, for which the Term is created and subsists ; 
and if it is only for the benefit of the owner of the inheritance, it is 
considered part of the inheritance, not indeed absolutely merged, 
but so attendant upon it, as to follow and accompany it, and every 
right and interest growing out of it either by operation of law or by 
voluntary agreement of parties. Equity ought not therefore to 

permit such a term to be in any case used against the 
[* 578] •owner of the inheritance, either of the whole or a part 

of the inheritance ; for the uses adapt and accommodate 
themselves to all the interests, which arise out of that inheritance ; 
with which in contemplation of Equity the term for most purposes 
is considered incorporated. Every description therefore of owner- 
ship shall in its order, degree, and proportion, have a use in the 
term commensurate with the interest existing in the inheritance (1). 
Therefore when dower arises, the term in a proportion is just as 
much attendant upon that interest, growing out of the inheritance, 
as before it was attendant upon the inheritance during the husband's 
life. The heir therefore, though he can avail himself of the term at 
Law, is not allowed in this Court to defeat the widow's claim to 
dower/, for, having a certain quantity of interest. Equity must con- 
sider her as having correspondent interests in the term. 

When the hust^nd conveys to a purchaser, and the wife does not 
by fine join, nothing passes but the estate the husband had ; that is, 
an estate subject to dower. The right to dower remains just where 
it was. The purchaser stands precisely in the place of the husband. 
The outstanding term will accompany the inheritance thus conveyed 
in the mode and manner, in which it was attendant upon the same 
inheritance, before it was conveyed. The term being a mere acces- 
sary, the operation of the conveyance upon it is purely derivative 
and consequential. It is impossible, that a greater interest can be 
incidentally acquired under the term than directly in the freehold. 
* But it is said, this is not consistent with the case of Lady Radnor 

V. Vandebendy, It was not necessary in that case to 
[• 579] decide any thing inconsistent with these • principles, which 

I have laid down, and, according to the best information 
we have as to the grounds of that decision, nothing inconsistent 
with these principles 4vas intended to be decided. It was not 
necessary to decide against them ; for my proposition relates 
to a term left to remain, as it was before, generally attendant 
upon the inheritance ; not a term, of which the purchaser or sub- 

(1) 1 Ball & Beat 445, 6. 
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sequent incumbrancer has obtained an assignment. In that case the 
purchaser had used the precaution of taking an assignment for the 
protection of his purchase ; and then notwithstanding that circum- 
stance great doubt was entertained upon the question. It is to be 
inferred therefore, that the general principle was considered estab- 
lished. Even against such a purchaser the first decree was in favor 
of the dowress. That was reversed upon a rehearing : but there 
was a great inclination in the House of Lords to reverse that rever- 
sal. This circumstance, as well as the particular ground of the af- 
firmance of the decree, is stated by Lord Hardwicke in Swannock 
v. Lifford, in the note to Coke upon Littleton (I). The danger of 
shaking titles by denying eJSTect to an establisiMid mode of securing 
purchasers against claims of dower seems to have been the only solid 
foundatioB for this judgment ; for upon principle I do not think it 
could be supported ; as the case of a purchaser taken by itself is 
nothing. A purchaser, merely as such, has no equity whatsoever 
against the widow, claiming by title prior to, and both legally and 
equitably as good as his. The term, if it continued outstanding, is 
as much attendant in equity upon dower as the remaining interest in 
the inheritance ; and therefore ought not to be set up by the latter 
against the former. As to the operation of the assign- 
ment in protecting subsequent against prior * interests, [*580] 
that depends upon the purchaser obtaining it bona fide 
without notice of the interest, against which he sets it up. How 
could the purchaser there be said not to have notice; when he 
knew Lord Bodmyn to be married ; and took an indemnity from 
him against dower ? I do not wonder therefore, that in Lady WUr 
Uams v. Wray (2) it was in the first instance successfully contended, 
that this applied to the interest of the heir, as much as a purchaser. 
It was aigued, a9 1 have stated, that Vandebendy had full notice of 
dower, and got in the term to protect him against the dowress ; and 
therefore having notice was to be considered only as a volunteer ; 
and certainly if it was ret integra, I should think, the dower could 
not be excluded more in one case than the other. It is evident. 
Lord Hardwicke thought so, from what he states in the outset of the 
judgment in Swannock v. Lifford, and what he subjoins to his state- 
ment of the case of Lady Radnor v. Vandebendy ; that ever since 
that case it has always been said, that the Court is bound by it ; and 
on the other hand he had heard it often said by the Court, that they 
will go no farther. Lord Hardwicke then proceeds to show, why he 
thought, he was not going farther ; but that on the contrary that case 
was somewhat less favorable to the dower ; as the term was not a 
mere satisfied term, as that in Lady Radnor v. Vandebendy was in 
part at least, but a subsisting mortgage term, for which full consider- 
ation- was paid. 

But what are the cases, which Lord Hardwicke thinks precisely 

(1) Edition by Hargrave and Butler, 203; note a, lOSu 
' (2) 1 P. Will. 137 ; Pre. Ch. 151. 
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within Lady Radnor v.' Vandehendt/f and by which the Court is 
bound ? Those only, in which an assignment is taken by the pur- 
. chaser either to himself or to a trustee of bis own. In 
[* 581] Atkyns (i) it is stated, that * since the case of Lady Rad- 
nor V. Vandehendy it was a settled rule of the Court, that 
if a purchaser took in a term precedent to the right of dower, 
whether it was a satisfied term, or money paid for it, it was a bar to 
the wife's dower : but if the mortgage had subsisted at the husband's 
' death, the wife might have redeemed, and been entitled to her dow- 
er : or if the husband had paid ofi* the mortgage, and taken an as- 
signment of the term to attend the inheritance, and died seised, the 
wife would have been endowed ; but if a purchaser came in, after 
the mortgage was paid oflf, and the death of the husband, and took 
an assignment of the term, that would prevent dower. 

According to Ambler (2) Lord Hardwicke says, a dowress may 
redeem a term against a mortgagee, and remove it out of the way 
against an heir ; but cannot against a purchaser of the inheritance, 
who has taken an assignment of the term to protect his title. In 
the full Report, in the note to Co. Lit. (3) Lord Hardwicke never 
once mentions the efiect of the term in protecting a purchaser 
against dower, but with a qualified condition, that it shall be assigned 
to a trustee for him. Is it possible to suppose Lord Hardwicke 
would have produced an irrelevant term ? The judgment would 
not only be inaccurately expressed, but would mislead, if it is true, 
that the mere existence of the term would answer the purpose as 
well as the assignment. If we pass by the circumstance of notice, 
as the judgment in Lady Radnor v. Vandebtndy compels us to do 
in the particular case of dower, every thing depends upon the as- 
«gament. The term, though in most respects incorporated with the 
inheritance, is not wholly merged. It prt>tects equally^ the 
(*582] general *mass growing out of the inheritance ; but is ca- 
pable of being disannexed, and of protecting particular 
iBterests : but that can be done only by assignment. 

The whole doctrine upon this subject is discussed by Lord Hard- 
wicke in fVittoughby v. fVilloughby (4). Lord Hardwicke notices 
the opinion of some Conveyancers, that, where there is a term, of 
which the trust is already declared to attend the inheritance, it is 
not necessary to disturb it, and take an assignment to new trustees. 
Lord Hardwicke shows, that is not generally true ; but, if there are 
anteoedent incumbrances, nothing but an assignment can protect it ; 
and, that he conceived dower to be such an interest as could be 
guarded against only by an assignment, I have shown from the 
whole tenor of the judgment in SwannocJc v. Lifford. Therefore, 
the term does not exclude this Plaintiff from dower. 

(1) 2 Atk. 209. 

(2) Amb. 7. 

(3) Edition by Hargrave and Butler, 208; note a, 105. 

(4) 1 Term Rep. B. R. 771. See vMf, this case reheard, vol. x. 246; Ez partt 
KnoUf XL 009; zv. 335, 6; FVtrt v. 3foore, 8 Pri. 475. 
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Then, another question is, whether the Phtntiff is not excluded 
by the form of the conveyance. Before the marriage the estate was 
limited to such uses as the husband should by Deed or Will appoint; 
and in default of appointment to the use of himself for life ; and 
from and after his decease to the use of his right heirs. The pur- 
chaser, it is said, is in by appointment ; which supersedes the fee in 
the. husband until and subject to the appointment. First, I doubt, 
whether the purchaser can be said to be in under an appointment. 
The words and the instrument are as much adapted to pass an in- 
terest as to execute a power (1) ; and the recital is, not that he has 
power to appoint, but that he is seised in fee of estates in the county 
of Wilts, not comprised in the settlement. 

* But secondly the power of appointment is merely nu- [* 583] 
gatory, and nothing distinct or different from the fee. The 
fee was clearly in the husband until appointment (2). In GoodiU v. 
Brigham (3) it was held, that a power added to we fee was merely 
void. So the power in this case followed by a limitation of the fee 
must be absorbed in the fee ; which include? every power. The 
reason commonly given, why a power may have effect, though lim- 
ited to the owner of the fee, is, that he may appoint in a mode, by 
which his legal fee would not entitle him to convey. I give no opin- 
ion upon the sufficiency of that reason. But in this case it is to 
auch uses as he should by Deed or Will appoint ; that is, by Deed or 
Will legally executed ; and by those Instruments he might have pass- 
ed the fee ; though nothing was said about tlie appointment. The 
limitation, therefore, operates purely as a limitation of the fee ; and 
that fee he could only convey subject to her right of dower. 

Therefore I am of opinion, the Exceptkxi must be fiUowed (4). 

1. A puRCHAiER, or a iiioitga^r,(who is a paiehaser jm> (onto,) though he has 
notice of a right of dower attaching upon the estate he is about to purchase, may 
advance his money, and, taking in a term, may avail himself of it, and thereby 
utterly defeat the right of dower. Hytm v. W%Uiam»y 5 Yes. 134 ; Molt v. Smm^ 
Jacob's Rep. 497. And the widow of the owner of a qualified fee will be ex- 
cluded from all claim to dower, by the due execution of the power of appoint- 
ment to new uses : see, onfe, note 3 to Cox v. Chambtrlairu, 4 V. 634. 

2. At law, a widow whose husband was seised of a reversion in fee, expectant 
upon a term of years, may /ecover judgment in dower, but the writ of seisin will 
not ^e awarded until the outitanding term is ended ; although the term was only 
created as a collateral security for a limited purpose, and suoject thereto, the term 
was declared to attend the reversion and inheritance, which was in the deceased 
husband of the claimant in dower. Ladjf WiUiatnM v. Sir Bovrdner ffray, 1 P. 
Wms. 138. But, in equity, the doctrine is established as it is laid down in the 
principal case, that where a term has been created for a particular purpose, and 
that purpose has been satisfied, the term is to be used and moulded so as to aid 
the interests of all persons havinj^r equitable claims upon the inheritance ; for all 
of whom the trustee of the terra is a trustee, according to their priorities. Shine 
V. Goughf 1 Ball & Beat 445. And the exception which excludes a dowress 

(1) ^nU, Cox v. Chamberlain, vol. iv. 631. 

(2) See, ante, vol. iv. 636 ; v. 748 ; and the notes i 309 ; ii. 706. 

(3) 1 Bos. & Pul. 192. See,iiiiie,voLiv.637; pofli,x.265. 

(4) See the decisioQ of this esse upon a rehearing, before Lord £ldon, C. fiofff 
vol. X. 246^ 
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from the benefit of this ^nenJ rule, and allows a purchuer, with fuU notice, who 
can get in an outstanding but satisfied tenn thereby efiectually to displace the 
benefit of dower, is an anomaly in the law, but one which is now become invete- 
rate. Freart v. Moore^ 8 Price, 490. 

3. A mere partition does not teyoke a previoas devise of the undivided interest 
in the estate which is the subject of partition ; but, if the legal fee has been mod- 
ified, by any addition to the mere object of partition, that modification, however 
slight, will operate a revocation : see note 3 to Bridges v. The Duchess of Chan" 
db«,2V.417. 

4. That a remainder, in default of appointment, is a vested interest, subject 
only to being devested by a due execution of the power of appointment, see note 
1 to SmWi V. Lord Camelford, 2 V. 698. > 

5. Where a party, who had both a power and an interest, has done an act so 
equivocal that it may with equal fairness be referred to either, the Court would 
certainly not be disposed to adopt that construction which would defeat the in- 
strument Blake v. Mamell, 2 Ball & Beat 46; Cox v. Chamberlaine,i Ves. 63& 

6. As to the advantage which, amongst parties having all equal equities, may 
be derived from getting in a satisfied term, see note 6 to Evans v. Bidmdl, 6 v. 
174. 



DETILLIN t^. GALE. 
[1802, August la] 

MoRTOAOEX, though entitled to costs in general, deprived of costs occasioned by 

improper conduct; and even compelled to pay costs (a). 
Bi]l for a general account lies against a solicitor and agent, taking a security 

without a settlement of accounts (6), [p. 584.] 

The bill in this cause, among other objects, prayed a redemption 
and accounl against the Defendant Sidney ; who, having been em- 
ployed by the Plaintiff as his solicitor and agent, took a bond and 
judgment and a mortgage for his bill without any settlement of ac- 
counts between them. An inquiry having been directed as to what 

was due to the Defendant upon his securities and other- 
[* 564] wise, great delay and expensive litigation was * occasioned 

by his conduct, before any aocount could be procured from 
him ; and finally his demand was reduced by a great deal more than 
a sixth. The Plaintiff pressed for a general account against him, 

_ — — a 

(o) Vroom v. Ditmas, 4 Paige, 527^ Van Bwren v. Olmsleady 5 Paige, 9; SUe 
V. Manhattan Bank, 1 Paige, 48 ; Brodcway v. fFeliSj 1 Paige, 617 ; Saunders v. 
Frosij 5 Pick. 271-274. In this last case it was said by the Court that the rule 
that the mortgagee is under no circumstances chargeable with costs, is not only 
unreasonable, but is opposed to the statute of Massachusetts, 1798, c. 77, which 
expressly authorizes the Court, " at their discretion to award costs to either party, 
as equity may requure." 

In the above case of Saunders v. IVosl^ upon a bill in Equity to redeem, the 
defendant interposed objections, some of which were firroundless and unreasona- 
ble, and he failed in his defence, but the plaintiff was luso in fault, and the Court 
refused to allow costs to either party. 

See Turnery, Turner, 3 Munf. 66; AnMeawn v. Bowet, 1 M'Clel. 149; & C. 
13 Price, 353 ; Hodges v. Croydon Canal Co. 3 Beav. 86. 

(h) Seesfon^a v. Thomas, 2 Young .& Coll. 498 ; J^eicman v. Payue, cmfe, 2 V. 
199, note (a) ; Moil v. Harringtonj 12 Vermt 199. 
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with rests, and also for costs. For the Defendant it was insisted, 
that there was no instance of making a mortgagee pay costs, and 
that in that character he was entitled to his costs. 

Mr. Richards and Mr. HaUy for the Plaintiff: Mr. Piggoit and 
Mr. Fonhlanqucy fo^r the Defendant. 

The Lord Chancellor [Elbon]. — ^Upon the transactions and 
circumstances of this case a bill might have been filed, that would 
have called for the decree now prayed : the Defendant, standing in 
the character of Attorney and Solicitor, and general Manager, con- 
verting the debt from his client into a mortgage and judgment, when 
the accounts were unsettled and the balance might be doubtful. A 
bill producing that state of circumstances, and alleging, that it was 
against the duty of the Defendant, in his character of agent to take 
a security, carrying interest, instead of discharging the demand by 
the money of his employer, as received by him, might have been 
filed, to have a decree for a general account, without regard to the 
security ; and that in that account interest should not be allowed on 
one side, and not upon the other. The first obligation upon the 
Defendant, standing in that relation to the Plaintiff, is, a duty upon 
his part perfectly easy, that his accounts ought to have been quite 
clear. The conclusion upon his answer to this, bill for an account, 
that his accounts would not be ready for six weeks, is, that he had 
not done his duty (1). 

It is said, because he is a mortgagee, he is to have his costs. 
That is not of necessity. Prima fade he is to have them 
certainly. The owner coming to deliver the * estate from [*585] 
that incumbrance he himself put upon it, the person having 
that pledge is not to be put to expense with regard to that ; and so 
long as he acts reasonably as mortgagee, to that extent be ought to 
be indemnified. But that principle does not go to such a case as 
this: the solicitor an incumbrancer with regard to law expenses; 
taking a bond and judgment for his bill. The expense of the suit 
as to that is not incurred by the mortgagor in delivering his estate 
from a demand admitted to be just : on the contrary, the great ex- 
pense of the suit is incurred in a successful endeavor of the mort- 
gagor to prove, what he has established, that the Defendant charged 
him with a great deal more than he ought ; and, the Court having 
taken off a great deal more than a sixth part of his bill, there is no 
doubt I act equitably, following the principle of the Legislature, by 
saying, that as to so much of the suit as relates to that bill he shall 
pay the costs. 

It was pressed, that I should now direct the account, with rests, 
and, farther, call upon him to pay costs as mortgagee. Upon the 
allegations of this bill the shape of the record is an objection to 
directing the account in that manner ; and I should take from him 
the opportunity of answering, as the justice of the case should re- 

• (1) ,^nUj .Yetrmafi'v. PaipM^ voL ii. 199 ; and the note, 204. 
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quire, that the ioterest account upon the one side and the other 
should be taken. 

It is then asked, is he to hav^ his costs as far as he is mortgagee ? 
Though a mortgagee, acting reasonably as such, is to have his 
reasonable expenses, it does not follow that he can claim his own 
expenses from other persons, with whom he is litigating, with 
regard to those acts, which upon his part are, not only unreasonable, 
but grossly oppressive (1). He was under an oUigation to bring 

into the Master's Office clear accounts capable of being 
[* 586] * clearly vouched ; for he is not a mere mortgagee ; bat 

became so in consequence of his transactions as agent. Is 
he to charge the estate with all the expense attending a useless 
and unnecessary litigation in the Master's Office ? He is not there- 
fore entitled to his costs in this cause as mortgagee. It is a very 
different consideration, whether, being a mortgagee, he is to pay the 
costs of the mortgagor : if any, it is to be considered, what costs ; 
for the suit goes to other accounts with other incumbrances ; and to 
points, as to which to a certain extent he must have had costs. It 
is admitted, there is no instance, in which a mortgagee has been 
called upon to pay costs ; and it is clear, as to some, he cannot ; for 
some are the necessary effect of the suit to redeem. It is said, it 
will be an extremely bad precedent to hold, that in any case a mort- 
gagee can be called upon to pay the costs of the mortgagor. I will 
not say, the Court will not, and am very far from saying, the Court 
ought not, to make that precedent ; but it ought to be made upon 
great consideration ; for though it is a very clear mora) proposition, 
that the mortgagee ought to pay all costs his unnecessary and op- 
pressive dealings have occasioned, yet I have learned, that there 
may be great wisdom in a general rule established for a great length 
of time ; though perhaps at the instant it is considered that may 
not be discovered. The costs of the inquiry as to what was due 
nmst be paid by him, and when the course of his proceedings from 
the answer, till the cause came here, is stated to me beyond all pos- 
sibility of contradiction, it would be a disgrace to the Court to give 
him the costs incuifed by such conduct. I will give him his costs 
down to the answer, and no fiirther. 

A few days afterwards the Lord Chancellor observed, that in the 
case of Shuttleworth v. Lowther the late Lord Lonsdale, 

[* 587] * a mortgagee, was made to pay costs on the ground of a 
tender, and an appropriation of the money ; which was 

paid into the Bank, and refused (2). 

With Tes[>ect to the greneral right of a mortgagee to the allowance of costs 
iDcurred by him in respect of any suit concerning the mortgage estate, and the 
circumstances which will deprive him of any such claim, see, cmie, note 6 to Lord 
Cranstoton v. Johnston^ 3 V. 170. 

(1) Lojtua V. SiM, 2 Sch. & Lef. 642; Morony v. (TDea, 1 Ball & Bea. 1(K> ; 
Beames on Costs, & to 46. 
(2) V. TVccotttdk, 2 Ves. & Bea. 181 ; Harv^ v. TtMwUy I Jac. & 

Wdk.197. 
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THOMPSON V. LAMBE. 

[1802, August 13.] 

Etioshce not to be received by the Master, after he has settled his Report (a). 

A party charged by his aoswer or examination cannot discharge himself by it, 
unless the whole is stated as one transaction ; as that on a particular day he 
received a sum and paid it over: not, that upon a particular day he received a 
sum ; and on a subsequent day he paid it over (6), ante, 404, note (a), [p. 587.] 

An Exception, taken to the Master's Report, charging the De- 
fendants with a sum of money, was over-ruled by Lord Rosslyn 
upon the 13th of March, 1801. The Exception came on to be re- 
aigued upon the petition of the Defendants. 

Mr. Mansfield and Mr. Cox, in support of the Exception,. made 
two objections to the Report : First, that the Master refused to 
receive farther evidence, because produced, after the Report was 
settled. 

Secondly, That the Defendants, who were charged by their answer, 
were also by their answer discha^ed. 

Mr. 'Romilly and Mr. W. Agar insisted, that the practice is, that, 
after the Report is settled, the Master cannot receive any other evi- 
dence ; which was decided in a late case at the Rolls, Fearon v. 
Dawes ; the Plaintiff after the Report settled having brought in affi- 
davits to prove a more considerable balance, the Master refused to 
attend to them ; and upon an Exception it was determined, that the 
Master did right. 

(a) 2 Smith, Ch. Pr. (Am. ed.) 153; Trotter v. Trotter, 5 Sim. :383. 

(h) The authorities upon this point were very thoroughly sifted by Mr. Chancellor 
Kent, in the case of Hart v. Ten Eyck, 2 John. Ch. 62, at pages 87-98 ; and he 
there arrives at the conclusion^ that where the answer is put in issue, what is con- 
fessed and admitted neeH not be proved ; but where the defendant admits a fact, 
and insists on a distinct fact by way of avoidance, he must prove the fact so 
insisted on in defence. See also in support of the same position, Ringold v. 
Bingold, 1 Har. & Gill, 11, 80-83; BedtwUh v. Butler, 1 Wash. 224; Lampion 
V. Lampton, 6 Monro, 620 ; Payne v. Coles, 1 Munf. 373 ; Boardman v. JacHson, 
2 Ball & Beat 382; Thompson v. LanAe, 7 Ves. 587; Wasson v. Govld, 3 
Blackf. 18 ; Bohinson v. Scotneu, 19 Ves. 584 ; RandaU v. PhUlxps,3 Mason, 383; 
Mw England Bank v. Lewis, 8 Pick. 119, 120 ; Copeland v. Crane, 9 Pick. 73 ;' 
Hoffmanns Master in Chancery, (ed. 1824,) 75, ei seq., ch. 2, § 9 ; 2 Smith, Ch. Pr. 
(Am. ed.) 117, 118. 

The case of Hart v. Ten Eyek was, however, reversed on this point by the 
Court of Errors in New York. The decision of the Court of Errors, is not 
reported. See note to fVoodcock v. Bennet, 1 Cowen, 744, and extracts from Mr. 
Emmet's argument, in which the doctrine contended for by the appellants before 
the Court of Errors is very ably and clearly stated. In Jfoodcock v. Bennet, 
1 Cowen, 712, it was held, that an answer responsive to the bill, and within the 
discovery sought, is legal evidence, and this, whether it be a denial of some fact 
alleged by the complainant, or set up as a fact by way of avoidance merely. See 
also Stafford v. Bryan, 1 Paige, 239 ; Forsythe v. Clark, 3 Wend. 643; M^Caw v. 
BlewiU, 2 M'Cord, 90, 101, 102 ; Columbia Bank v. Black, 2 M'Cord, 344, a50. 
See farther the cases cited in Cowen ^ Hill's note to 1 Phil. Ev. 154, note, 292; 
Blount V. Burrow, ante, 1 V. 546, and notes. 

As to the effect of answers as evidence in general, see Pember v. Mathers, 1 
Bra C. C. 52, 53, note*(2), and cases cited. 
VOL. VII. 28 
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The Lord Chancellor [Eldon]. — ^In some respects this is ma- 
terial to the practice. The course is this. The party claiming 

under the Order is to lay a state of facts or charge before 
[* 588] the Master ; who * calls upon the other party, to the intent, 

that he may suggest objections. In the nature of things 
practice must have set some limits to this species of proceeding upon 
all these warrants. The Master gives due notice according to the 
course of the Court, that his Report is to be settled on a particular 
day. What is he to do ? The extent of the mischief is obvious, if 
the Master is to proceed up to the point of settUng his Report, be- 
fore the parties, without any consideration of respect to the Master 
state, what they mean to prove, or by what proof. The rule must 
be, that he, who will not produce his proof before that stage, must 
be told, he comes too late. I am glad to hear the decision of this 
point in Fearan v. Dawes (I) ; for otherwise the Master would be 
subject to the negligence ot any one ; and no suitor could hope for 
an end of his cause (2). 

"Upon the other point I am clearly of opinion, a person charged 
by his answer cannot by his answer discharge himself: nor even by 
his examination ; unless it is in this way ; if the answer or examina- 
tion states, that upon a particular day he received a sum of money, 
and paid it over, that may discharge him : but if he says, thai 
upon a particular day he received a sum of money, and upon a sub- 
sequent day he paid it over, that cannot be used in his discharge ; 
for it is a different transaction (3). 

The exception was over-ruled. 



1. In analogy to the principle established by the present cases (and which the 
bill now before Parliament for the regulation of Chancery practice adopts,) when 
a question has been referred to the master, correct practice requires, that objections 
(if any are intended to be made) should be taken to the drajl of the report; and 
this is not form, but substance. However, when a compliance with this rule has 
been prevented by accident or surprise, which fact is verified by affidavit, the 
Court will give the party leave to accept: Bowkar v. JVtron, 3 Mad. 439; Pen- 
ninfrton v. Lord MuncasteTf 1 Mad. 555. And, where the whole matter appean 
on uie face of the report, a party who has not taken exceptions to the repoit, may 
bring forward his objections to the master's conclusions at the hearing : see, anie^ 
note 3 to Adorns v. Claxton, 6 V. 22a 

2. In what cases a defendant may, by his answer, discharge himself from sums 
with which he is charged by his admissions in the same answer, see the note to 
Ridgeway v. Darwin, 7 V. 404. 

(1) See Mr. Beames's note, Ord. Cb. 260. 

(2) Upon a motion, the following day, where a party would not attend the Mas- 
ter, for an Order upon the Master to make his Report, tlie Lord Chancellor refused 
to make that Order; inferring that the Master had some reason for delaying it; 
and his Liordship referrinor to the case of Thompson v. Lainbe^ expressed a wish, 
that the Masters would be strict upon those, who would not attend them ; and 
make Reports ex pcuit ; adding, that the Court would always support them in 
such cases. 

(3) .^e, Ridgeway v. Darwin, 404 ; Blount v. Bwt6w, vol. i. 546 ; post, Roh^ 
inson v. Scotney, vol. xix. 582. 
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HOLE V. THOMAS. 

[1802, AcGCST 1&] 

Injunction between tenants in common against destroction: not against pure 
equitable waste (a). 

A REAL estate was devised to trustees for 500 years without im- 
peachment of waste ; and from and after the expiration of that term, 
as to one third, to the use of Su3annah Elizabeth Thomas for life 
without impeachment of waste, except wilful waste in letting down 
houses ; remainder to trustees to preserve contingent remainders ; 
remainder to the use of the heirs of her body ; and for deiault of 
such issue to the use of her right heirs for ever. Another third was 
devised to Mary Hole in the same manner, and with similar remain- 
ders to Susannah Elizabeth Thomas ; and the remaining third 
to Mary Frances Thomas, and the heirs of her body in the same 
manner ; with limitations over in moieties to Susannah Elizabeth 
Thomas and Mary Hole, and the heirs of their bodies, and the ulti- 
mate limitation to their heirs respectively. 

Mary Hole and her late husband suffered a recovery to the use of 
Mary Hole in fee. Upon the marriage of Mary Frances Thomas 
with Henry Byne, articles were executed for suffering a recovery and 
settling her third part ; with the ultimate remainder to her in fee. 

A motion was made, upon a bill filed by Mary Hole, for an in- 
junction to stay waste by Henry Byne. The affidavits stated, that 
the Defendants in May and June cut coppioe wood ; that those 
months were the improper season ; that in June they cut SO oak 
timber trees, improper to be felled, not being one third of their 
growth ; that June is the improper season for cutting oak ; that they 
cut and continue to cut a considerable number of fir trees ; and the 
deponents believe, they intend to cut the beech trees in the park 
and avenues, and the barton ; and that those trees are or- • 
namental, and a * shelter to the mansion-house and estates ; [* 590] 
and the cutting them will be an irreparable injury. 

Mr. fV, Agavy in support of the Motion. 

The Lord Chancellor [Eldon]. — ^I never knew an instance of 
an application to stay waste by one tenant in common against another : 
one tenant in common having a right to enjoy, as he pleases (1). 
The principle in the case of the tenant for life is, that he is to take 
according to the Will of the testator or grantor. A case of malicious 
destruction may be a ground : but a great part of the subject of this 
motion is pure equitable waste. I have no objection to grant an in- 

(a) Eden on Injanct (2d. Am. ed.) 210-211 ; SmaUman v. OnionSj 3 Bro. C. C. 
(Am. ed. 1844,) 621 ; Ttcort v. TwoH, 16 Ves. 128; Hawley v. Clowts, 2 John. 
Ch. 122; Durham and Stmderland R. R. Co, v. Warren, 3 Beavan, 119; S. C. 2 
Nich. H. & C. 395. 

(1) Mr. Lloyd (Jlmieua Curia) mentioned the case of Paris Mowdam ; where 
an injunction was refused on the same principle. See SmaUman v. Onions^ 3 Bro. 
C. C. (SI ; TteoH v. Tieorl, post, vol. xvi. 128 ; Goodwyn v. Spray, 2 Dick. 667. 
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junction against cutting saplings and any timber trees or underwood 
at unseasonable times, until answer or farther order; for that is 
destruction. 

The order was made accordingly. 



In the case of coparceners and tenants in common, no legal remedy is provided 
as to acts of waste or trespass between themselves. MatU v. Hawkma^ 5 Ta\int. 
24. But Couhs of Equity will interfere, not onl^ when (as in the principal case^ 
one tenant in common is committing acts which, if suffered to go on, woula 
amount to a destmction of the property, (AbrtMry v. RowCj 19 Ves. 159,) but, also, 
whenever it appears that any sort of waste has been committed, at threatened, by 
one tenant in common, who has, by contract, become the occupying tenant of the 
other, and who is consequently bound to treat the property as any other occupy- 
ing tenant should treat it, (jSpori v. Ttoorty 16 Ves. !&,) though prospective 
reuef cannot be given, as between tenants in common against acts of mere equita- 
ble waste. SmMiman v. Ontbru, 3 Brown, 632. The remedy, in such cases, is 
to apply for a partition. GooAmn v. Spray^ 2 Dick. 667. 



BAILEY V. HAMMOND. 

[Rolls.— 1802, August 16.] 

Payment ordered, where one party entitled had not been heard of for twenty 
years, upon a recognizance to refund in the event of a claim (a). 

The testatrix bequeathed 2000/. to each of her brother* and sis- 
ters as should be living at her decease, and to the child or children 
of such other of her brothers and sisters as should be then dead, in 
such shares and proportions as they would take under the Statute of 
Distributions (1). 

There were several nephews and nieces. The administratrix of 
• one of them, a son of a sister of the testatrix, presented 
[* 591] a petition for a transfer. Only one brother of •the testa- 
trix was living at her death ; who had not been heard of 
for twenty years. 

Mr. CooJcey in support of the petition said, that in a case under 
such circumstances the Court had paid the money to the party upon 
a recognizance to refund in the event of a claim. 

The Master or the Rolls [Sir Williah Grant] adopted that 
course ; and made the Order accordingly. 

As to the limits of the presumption with'regaid to the duration of the lives of 
persons of whom no account can be given, see, anU^ the note to Ex parte Grants 
6 V. 512, and the note to i>e v. mUock, 6 V. 605. 

(a) The presumption of the duration of life ceases at the end of seven years 
from the time when the person was last known to be living. It is enough if it 
appears that he has been absent for seven years from the particular State of his 
residence without having been heard from. See the note and cases cited in 
3faifiiMiriftfi* v. Baxter^ aaiie^ 5 V. 458, note (c). 

(1) Stat 22 & 23 Char. II. c. 10. 
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COCKAYNE, Es parte. 

[1802, August 17.] 

Trk old rafe, that the next of kin of a lunatic, if entitled to his estate upon his 
death, was not to be Conunittee of the person, is not now adhered to. 

The petitioner being brother of the balf-blood of a lunatic, and 
entitled in remainder to his real estate, was appointed Committee of 
the real estate : but objecting to be appointed Conunittee of thd 
persdn, another was appointed. 

The petition prayed, that the petition^ may be appointed Com- 
mittee of the person ; having made the objection under a concep- 
tion, that the appointment would be against the practice upon the 
old rule. 

The Lord Chancellor [Eldon] agreed with the Counsel, that 
the old rule had not been adhered to for a great length of time (1) ; 
and made the Order. 

The old rule, (suited only to barbarous times,) which excluded, as a matter of 
course, the next of kin to a lunatic from the office of committee of his person, if 
such next of kin was also heir to the lunatic, is not only exploded, but consan- 
g[ninity, though it confers no jkwitiTe right, is now always considered as a con- 
siderable recommendation in the selection of a committee ; a^d a strong ground 
must be shown before the afflicted party will be severed from all his relations. 
Lathf Mary Cop^s com, 2 Cha. Ca. 239; £r park Le Heup, 18 Ves. 237. 



LOBBi Ex parte. [* 592] 

[1802, AuousT 19.] 

Separate creditors, who had taken a joint security, permitted on giving it up to 
resort under a Commission of Bankruptcy to their original debts (a). 

The case upon the petition and the affidavits in support of it was, 
that the petitioners, linen-drapers, sold goods to Seward and to Pipon 
separately. Seward and Pipon were in partnership as merchants at 
Southampton. The debt from Seward amounted to 80/. ; that from 
Pipon to 167/. 8s. lOd. The goods were delivered to each separ- 

ri) Dormer's Case, 2 P. Will. 262. 

The distinction, upon which in JSttaFs Cast and Ex parte Ludlow, 2 P. Will. 
544, 635, that rule was considered not applicable to the next of kin from their 
interest in the probable increase of the personal estate durin^f the life of the lu- 
natic, is not satis&ctory. To those, ujK>n whom the suspicion, which was the 
foundation of t]iat rule, could attach, mimediate gain is a stronger temptation 
than the hope of future advantage, subject to dimppointmenti not only bv the 
casualities of life, but also, where the state of the lunatic admits it, by the liberal 
application of his income for maintenance. 

(a) See Thomas v. JFVvBer, onAsy 3 V. 399, note (a). 
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ately : they were debited in the books so ; and the transactions were 
entirely separate. The petitioners had at various times goods re- 
turned, consigned to them by Seward and Pipon as partners, to 
the amount of 482. 18«. ; and there were also some small separate 
accounts between each of the petitionera and Seward and Pipon. 
In January last Pipon came to the petitioners for the purpose of 
settling his accounts and pajring his debts ; and at the same time he 
expressed a desire to settle and pay the bill due from Seward and 
every other matter of account between the petitioners and them. 
The petitioners at his request, as the easiest mode, made out one 
general balance-sheet of the said debts due jointly as well as separ- 
ately : upon which the balance due to the petitioners was 1 12Z. Is* 3d. 
Pipon undertook to settle with his ]3artner ; and the petitionera with 
each other ; and by the desire of Pipon a bill at two months was 
drawn upon him and Seward for the balance. Before the bill was 
due, Pipon and Seward became bankrupt. The petitioners applied 
to prove their original debts against the separate estates : but their 
proof not being admitted, the petition was presented ; ^ praying, 
that the petitioners may have relief under the Commission : and 
prove their said debts, so as to have the full benefit of the separ- 
ate estates. 
[* 593] * Mr. Richardsy for the Petitioners said, it was merely 
intended to take the Lord Chancellor's opinion ; and no 
one appeared on the other side. 

The Lord Chancellor [Eldon] said, clearly they must give up 
the bill ; and that being admitted, his Lordship made the Order ; 
observing, that the point, whether by taking the joint security they 
were not concluded, might bear argument, but he thought they 
might resort to their original debts. 

That the joint fonn of a security will not estop a Court of Equity from dealing 
with it as if it were separate in point (Xf form, or viee verMi, in order to aid the sub- 
stantial intent of the parties, see, anU^ the note to Thomoi v. i^Vofer, 3 V. 399. 
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NOYSOMHED, CASE OF THE DANISH SHIP. 

[1803, August 14, 16, 20.] 

The appellant from a decision of condemnation by the Admiralty Court is not 
bound to adhere to the security given ; but may ibUow the property or the pro- 
ceeds in the hands of an a^ent 

The prize jurisdiction extends to the question, whether a person, who received 
and sold the property, received it as consignee for valuable consideration, or as 
prize agfent, [p. 598.] 

A Prohibition therefore against a Monition to bring in the property or the pro- 
ceeds was refused (a), [p. 593.] 

The Danish ship Noysomhed was detained in the West Indies 
by a British ship ; and the cargo having been condemned as lawful 
prize by the Admiralty Court of Tortola, the owners appealed to 
the Lords Commissioners of Prize. The cargo being sent by the 
captors or their agents to Chorley at Liverpool was sold by him. 
The Court of Appeal reversed the sentence ; and decreed restora- 
tion ; and that the captors should bring in an account of the pro- 
ceeds within a month ; and under that decree a monition to bring 
in the proceeds issued against Chorley ; who moved for a prohibi- 
tion ; and by his affidavit represented, that the property was con- 
signed to him, not as prize agent, but as a general mer- 
chant, for the purpose of sale ; and that he sold it ; * and [* 594] 
placed the produce to the credit of the consignors ; and 
has since paid to or accounted with them for their respective 
shares. 

Mr. Mansfield and Mr. Steven^ in support of the Motion. — ^If the 
Lords Commissioners of Prize have a right to follow the proceeds 
of prize property in infinitum^ they are right in assuming the juris- 
diction in this instance. But they can only take from the captors 
or the sureties, or those, who have property in their hands as prize. 
This property was consigned to Chorley, not as prize agent, but for 
the purpose of sale, as a general merchant, connected with the 
house, from whom he received it. There is no diflerence between 
applying the money to the account of his correspondents, and actual- 
ly paying them the money. His right to do either stands upon this 
ground ; that, when the captor has given sufficient security, namely, 
security approved by the Court, that he will either restore the cargo, 
or pay the value, he has a right to dispose of it ; and the appellant 
must rely upon the security ; for keeping it would be a burthen. 
If the jurisdiction of the Court of Prize does not stop here, there 
can be no limit, so long as the proceeds can be traced. According 
to the meaning and the letter of the Act of Parliament (1) after 
condemnation and delivery to the captors, notwithstanding the ap- 
peal, the property is vested in him : his vendee takes it to his use : 
the jurisdiction of the Court of Prize is at an end ; and the notice 



S! 



As to writs of prohibition, see 1 Madd. Ch. Pr. (4th. Am. ed.) 14, 15. 
Stat 33 Geo. '^ 



594 NOTSOMHED, CASE 01* THE DANISH SHIP. [1802. 

of the appeal is immaterial. It could never be intended, that per- 
ishable goods should remain without any power of disposition. In 
that case there is a necessity for a conversion ; and it is provided 
for by the Act. After sentence there must be a power of 
[* 595] sale ; and the captor * receiving the price effectually ex- 
onerates the thing from any claim of the original owner. 
In Smart v. fVoIffe (I) Lord Kenyon was of opinion, that a change 
of property should be a bar to a monition. Where a Court of Prize 
or inferior Court misconstrue their jurisdiction, it is a ground of pro- 
hibition. In Brymer v. Atkins (2) that is laid down by Lord 
Loughborough ; and in Holme v. Lord Camden (3) the reversal of 
the judgment of the Court of Common Pleas does not proceed upon 
the denial of that principle of law. 

Mr. RomiUy and Mr. W. Agar^ against the Motion, referred to 
he Caux V. Eden (4) and Lindo v. Lord Rodney (5), as to the ex- 
tent of the prize jurisdiction ; and proceeding to maintain the right 
of the appellant to go against the proceeds, were stopped by the 
Lord Chancellor; who said, there was no doubt, the party is not 
bound to content himself with the security ; but may look to the 
goods themselves. 

The Lord Chancellor [Eldon]. — ^My present opinion is, this is 
not a case for a prohibition. It is asserted, that under the true con- 
struction of the act there is no remedy except against the captor: and 
his sureties, with the exception of prize agents : but there is nothing 
in taking that security, that prevents this at least ; that the party 
may go against the captor or the prize agent for the proceeds, (f 
they are much more than the value in the security ; which I take to 
mean the appraised value. The security means only, that 
[♦ 596] * he shall call upon the captor to restore, if he can, in 
specie, or, if he cannot, the appraised value. But you 
have a right to fix him with the proceeds, if you can ; and th^n 
go to the Court of Prize for a monition and process, to take them 
out of his hands. There is nothing to prevent the prize agent 
from suggesting, that the proceeds are in his hands, not as prize 
agent, but by consignment for valuable consideration. But the 
Court of Admiralty must have the power to try, whether they 
are in his hands as prize agent. That is consequential upon the ju- 
tisdiction to call for the prize. I do not take them as deciding, that 
a consignee for valuable consideration, authorized to hold the pro- 
ceeds for his own- benefit, would hold them as an agent, out of whose 
hands they might be called : but they seem to have thought, they 
might examine that question ; and that Chorley had not satisfied 
them, he had the proceeds otherwise than as agent for the captors ; 

(1) 3 Term Rep. B. R. 323. See p. 342. 

(2) 1 Hen. Black. 164. ^ 

(3) 1 Hen. Black. 476; 2 Hen. Black. 533; 4 Term Rep. 382 f 6 Pari Cas. 
8vo. page 203. 

(4) Doug. 571. 

(5) Doug. 501, n. 
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or, which is the same thing, for their agent. I understand the affi- 
davit, that they were sent to him by the agents for the captors. It 
is one thing to say, he received these sugars in the course of a mer- 
cantile transaction, with authority to apply the proceeds of these 
sugars, as he would their own, regularly remitted to him ; and a 
different thing, that they were not remitted to him upon their ovi^n 
account, but as agents of the captors ; and that he carried th^m to 
their account in the same character ; and then without authority he 
abstracts the produce from the account with them as agents of the 
captors to his private account with them. The question, therefore, 
decided by the Court of Admiralty is, that this property was in the 
hand^of Chorley as agent of the captors ; a question incidental to 
the principal question, fitly decided by them ; and therefore 1 think, 
they had jurisdiction. Want of allegation in these cases 
is strong negative proof; and from the short * explanation [* 597] 
given I rather think, he did receive as agent. 

Atig. 20. The Lord Chancellor [Eldon]. — ^I have looked into 
the cases ; and am of opinion, I am not authorized to grant a pro- 
hibition. 

With respect to the genenl doctrine as to prohibitions to Courts of limited 
jurisdiction, see, anUj the notes to htson v. Harris, 7 V. 251, and the fiflh note 
to that case as to the particular instances of prohibitions to the Admiralty Courts. 



BARCLAY, Ex parte. 
• [1802, August 19, 20.] 

Bills, in lieu of which other bills are giren, if permitted to remain with the hold- 
er, and the latter bills are not paid, may be enforced (a). 

Notice, that a bill is dishonored, to effect a discharffe, must come directly from the 
holder (6), [p. 597.] 

Benjamin Clat, indebted to the petitioner to the amount of 
4221. 3s. 4d., in August 1800 indorsed to him two bills of exchange, 
drawn by Kemp at two months date, upon John Dearlow, for 100/. 

(a) SeeChitty, Bills, (10th Am. ed.) 180, 181; Bishop v. /26toe,d Maule & 
Sel. 963; SUman v. Cox, 1 Crom. Mees. & Ros. 471 ] S. C. 5 Tyrw. 174; 1 
Stephens, N. P. 937; Kmdriek v. Lomax, 3 C. & J. 405; Dilhn ▼. Rimmd, 1 
Bingh. 100. 

{b) Or from some person entitled to call for payment or reimbursement. Bayley, 
Bills, (2d Am. ed.) 248 ; WiUtams y. Maihews, 3 Cowen, 252 ; Chanoint v. Ihwler, 
3 Wendell, 173 ; Brewer v. WooUn, 2 TayL 70; Cbitty, Bills, (10 Am. ed.) 493, 
494; Stonr,BiUs,$303,304. 

The holder of a promissory note who receives and endorses it ibr the sake of 
collection only, although a mere agen^ is to be considered as the real holder, for 
the purpose of receiving and transmitting notices. OjpdSen v. Dohbm^ 2 Hall, 
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each, and dated the 28th of August and the 2d of September* 
Those bills were neither accepted, nor paid. Clay afterwards drew 
two bills upon Samuel Sampson^ payable to the petitioner or onler, 
one dated the 11th, the other the 16th, of November, 1800, for 
1002. and 1032., the amount of the former bills, interest andchaiges. 
The former bills were permitted' to remain with the petitioner; 
whose debt exceeded the amount of the four bills. The two last 
bills were not accepted : but Sampson paid that for 103/. when due. 
The petitioner placed all the bills generally to the account of Clay. 
Kemp and Clay became bankrupt. Proof of the two former bills 
under the Commission against Kemp was rejected, on the ground, 
that the two latter were accepted in satisfaction and dischaige of 
them ; upon which the petition was presented ; insisting, that they 
were not so accepted ; and praying, that the petitioner may be ad- 
mitted to prove the two first bills, or one of them. 

Another objectipn was taken ; that notice to Kemp, that the bills 
were dishonored, did not come from the petitioner who was the 

holder, but from Clay. 
[* 598] * Mr. Pemberiony in support of the latter objection, re- 
ferred to Tyndal v. Brown (1) ; in which it was held, that 
the notice must come from the holder ; and must come up to this ; 
that the holder looks to that party for payment. 

Mr. Mansfieldy in support of the petition, insisted, that notice 
from Clay, having notice from the holder, had the same effect as 
notice directly from the holder. 

The Lord Chancellor [Eldon]. — ^If two bills are dishonored, 
and two others are given << in lieu " of them, but the former are al- 
lowed to stay in the hands of the holder, that fact will give a con- 
struction to the words '^ in lieu ; " and the meaning will be only, in 
case they arc paid. 

As to the other question, whether the holder not having given no- 
tice^himself to the drawer, that the bills were not paid, can avail 
himself of the notice given by another person, who had not the 
bills, I shall look into the cases. 

Aug 20ih. The Lord Chancellor [Eldon]. — ^The settled doc- 
trine is according to the language of Mr. Justice BuUer, in Tyndal 

It is now settled, that notice- of dishonor may bejdven by any party to the bill. 
Mwen V. Gill, 8 Car. & Payne, 367 ; Chapman v. Aeoiie, 3 Adol. & Ell. 193; & 
C. 4 Nev. & Man. 607 ; Chitty, Bills, (10th Am. ed.) 338 ; 1 Stephens, N. P. 886. 

It is said by Mr. Jostice Story in his learned work on Bills, § 304, that it may 
be laid down as universally true, that a party entitled, as holder, to sue upon a 
bill, may avail himself of the notice ^ven in due time by any other yjutj to it, 
against any other person upon the bill, who would be liable to him, if he, the 
holder, had himself given mm due notice of the dishonor. See also the last note 
to § 304; Stafford v. Yatea, 18 John. 337; Stanion v. Blotaom, 14 Mass. 116; 
Bank of U, S, v. Goddard, 5 Mason, 366; Bachdhr v. PrUst, 12 Pick. 406; 
Man V. JohnBon^ 9 Yerger, 6 ; 3 Kent, (5th ed.) 108. The doctrine of the prin- 
cipal case, as well as of T^pidal v. Broumj 1 Term R. 167, on this point seems to 
be entirely over-ruled. 

(1) 1 Term Rep. 167. 
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V. Brown ; and there is great reason in it ; for the ground of dis- 
charging the drawer is, that the holder gives credit to some person 
liable as between him and the drawer. Notice from any other per- 
son, that the Bill is not paid, is not notice, that the holder does not 
give credit to a third person. The doctrine has been acted upon 
very often since. 

The Petition was dismissed. 



As to the notice necessary to be given to the dnwer of a bill of exchange that 
has been dishonored, see, ante^ note 1 to Wrif^ v. Simp^on^ 6 V. 714. And that, 
where a bill has been taken for a previously constituted debt, if such bill be not 
paid, the creditor may resort to his demand for the antecedent debt: see the note 
to Ex parte ShvUUworth, 3 V. 366. So, a renewed bill, ffiven and accepted upon 
terms, if those terms are not strictly complied with by Une debtor, is like a case 
of mere accord without satisfaction, and the creditor, giving up the renewed or 
substituted bill, may recover upon Uie original bill, {jSorrU v. Mdt^ 2 Campb. 
331,) unless he has neglected to procure payment of the substituted bill in a rea- 
sonu>le time, and by his de&ult the money has been lost to the dnwer. Smiih v. 
fFUmmj Andr. 190. It will, however, be sufficient for t^e creditor to prove pre- 
sentment of the substituted bill to the acceptor for payment, and that it was dis- 
honored, without provinjr, in an action on the original bill, that he gave notice to. 
the drawer of the substituted bill of the dishonor of that bill, as, if he had sued 
upon Uf he must have done. BMop v. Rowe^ 3 Mau. & Sel. 867. 
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BEAUMONT v. BOULTBEE. (a) 

[1802, August 10, 11, 23.] 

Accounts opened, and a g^eneral account decreed, against an agent, who was also 

tenant to nis principal, in respect of fraud (by 
The character or affent accompanying him in his situation, as tenant, deprives him 

of the benefit of an objection that might be competent to another person : as 

the laches of the Plaintiff in not bringing forward the demand at an earlier 

period (c), [p. 599.] 
The decree affirmed on a re-hearing, [p. 599.] 
Accounts settled between two agents without vouchers, upon confidence, not to 

be considered settled against their principal without liberty to surcharge and 

falsify (rf), [p. 617.] 

. The decree in this cause (I) directed an account of the quantity 
of coals got from the Newbold Colliery, beyond 10,000 loads in 
every year during the lease, dated the Ist of August, 1760, and of 
the value thereof ; and an account of what was paid by Joseph 
Boultbee, deceased, to Edward Dawson and John Cotton respectively 
for the purchases from them ; and interest to be computed thereon 
at the rate of 4 per cent, per annum from the respective times of 
payment, until Boultbee had raised so much coal beyond the quantity 
of 10,000 loads in each year as was sufficient to repay such sums of 
money so paid to Dawson and Cotton, with interest thereon com- 
puted as aforesaid ; and that what should be found due in respect 
thereof should be deducted from the value of the overplus of coal 
got from the said colliery. The Master was directed to inquue, 
whether the Defendant would elect to convey so much of the estate, 
called Rotten Row and the IMlanor of Thringston, as remained un- 
sold, to the PlaintiJST; and in case the Defendant should not elect to 
make such conveyance, it was ordered, that he should pay the value 
of such overplus of coal after such deduction, as aforesaid, to the 
Plaintijf; and if the Defendant should elect to convey, then the 
Master was also to take an account of what was paid by Joseph 
Boultbee, deceased, for the purchase of the said estate, and compute 
interest on the said purchase at the rate of 4 per cent, per annum 
from the time of payment of such purchase-money, after deducting 

(a) See the notes to this case, cmte^ 5 V. 485. It is ordinarily the duty of 
agents to keep regular accounts and vouchers of the business in the course of 
their agency, and if this duty is not faithfully performed, the omission will always 
be construed unfavorable to the rights of the agent, and care will be taken that 
the principal shall not sufier hereby. Story, Agency, § 332, and note (1) ; Lord 
Hardwicke v. Vernon^ anUj 4 V. 418, note (1), of Mr. Hovenden. See also on 
this subject of the duties of agents and others acting in a fiduciary character, 1 
Story, £!q. Jur. § 218 ; GarUMk v. Shemoodj 1 Bio. C. C. (Am. ed. 1844,) 558-^565, 
notes. 

(6) See 1 Story, Eq. Jur. § 523; MaWmu v. fVatltoyn, ante, 4 V. 125, and note 
f6); JVetoman v. Pamt, ante, 2 V. 199, note (a); SiaughUm v. Lynthj 2 John. Ch. 
217 ; Higgiruon v. JFltbrty 3 Desaus. 9a 

(c) .^nie, 5 V. 4a5, note (a). 

ld\ See Maitheufs v. fVaUwifn, ante, 4 V. 118, note (6). 

(1) Reported, onle, vol. v. 485. 
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what had been received for the part of the said estate sold ; and in 
such case it was further ordered, that what should be found .due for 
principal and interest of the said purchase-money after 
such * deduction, as aforesaid, should be deducted from [* 600] 
the aforesaid value of the overplus of cpal got from the 
said colliery ; and in such case it was farther ordered, that the De- 
fendant should convey so much of the estate, caUed Rotten Row 
and the Manor of Thringston, as remained unsold, to the Plaintiff 
free from incumbrances. 

A petition was presented by the Defendant ; (Graying a re-hearing 
of so much of the decree as directs him to account for the extra 
quantities of coal got by Joseph Boultbee, deceased, from the said 
colliery, hpyond the 10,000 stack loads per annum. 

Mr.' Mansfield and Mr. Hart^ in supp^^rt of the Petition of Re- 
hearing, insisted principally upon the length of time elapsed before 
the demand : a demand set up against an executor ; the property 
having been disposed of .under the impression, that no such demand 
would be raised ; the vouchers lost, &c. 

Mr. Bichardsy and Mr. Stardeyy in support of the Decree, urged 
the ignorance of Bridge upon the subject ; and the duty of Boult- 
bee, in a situation of trust and confidence, to protect his employer 
in his dealings with any other person, much more in any baigain 
with himself. . They compared it to the case of CHb$on v. Jeyes (1), 
a sale by an attorney to his client, and, with reference to the advan- 
tages gained by dealing with the owners of the adjoining collieries, 
to the cases of trustees and executors dealing with the trust property 
for their own benefit (2). Admitting the hardship in many cases of 
proceeding against an executor after a consideraUe length of time, 
when vouchers may have been lost, &c. that objection, it 
was insisted, was not applicable to a case, * where there was [* 601 ] 
no suggestion of that foct, and no doubt, that the money was 
still due : the son also having assisted his father in all the transactions ; 
and the disposition made by the father of his property being neces- 
sarily subject to the consequences of having acted in this manner. 

Aug. 28d. The Lord Chancellor [Eldon], (after stating that 
part of the Decree, which was the subject of the Petition). 

The bill also prayed relief ; which appears to have been denied 
by the decree ; particularly an account of all dealings and transac- 
tions from 1783 to the settlement of the last account ; and relief is 
prayed, if the Court does not think proper to open those accounts, 
for liberty to surcharge and falsify. Neither relief was given as to 
so much of the transactions up to the last settlement of accounts : 
Jbut the Court has contented itself with giving the account from the 
foot of the accounts so settled. 

The petition applies only to one particular direction ; and it will 

(1) ^nic, vol. vi. 266. 

(2) See Ex parte Hughes, Ex parte Laeey, Uster v. Lister^ cmte, vol. vL 617, 
625, 631, and the references. 
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be necessary for understanding this case thoroughly, and will be 
some security for a right decision, to consider all tlie carcumstances 
of the transaction from 1757 to the filing of the bill ; certainly taking 
care, that inferences arising from one transaction shall not press too 
much upon the judgment to be formed as to another transaction : bat 
every transaction in the history of the business is in some degtee to 
be considered with regard to every other transaction in the same 
period. 

It seems, a person named Yarwood, a relation of Boultbee, was in 

possession of the property at some period previous to 1757. 
[*602] At what time Boultbee himself *came into the possession I 

cannot determine ; as there is a different result from the 
papers. There is something like an agreement for him to take pos- 
session in 1756 : but from the accounts he does not seem to have 
taken possession till 1757. He took possession, as it appears, from 
those accounts, previous to the lease, at a rent of 200Z. a-year as to 
the colliery ; for they give credit to Sir George Beaumont for that 
rent previous to the lease. Also in a very early period of the ac- 
counts (1760), before the lease, there is a document, an account set- 
tled ; which has a tendency to show, what was the nature of the 
duty Boultbee took upon himself for the sabry of 20/. per annum ; 
for though subsequent to the lease that salary was frequently, and 
generally, charged dryly for collecting the rents, yet the first time 
there is any mention of the duty in the accounts, the entry is thus 
made: 

'< For looking after your estates and collecting your rents for one 
year." 

And it is impossible upon the letters, and attending to the con- 
duct of the present Defendant, when his allowance was raised from 
20/. not to perceive, that it was understood, that there was attached 
upon him the duty of an under-steward, subject certainly to the re- 
visal of a superior steward, as usual in the case of a gentleman of 
large fortune, who cannot personally manage his own affairs. There 
is dedsive evidence under the hand of the Boultbees, that it was 
the duty of Boultbee to look after the estate rather more than merely 
collecting the rents ; and that on that account he had the property 
cheaper in addition to his salary of 20/. a-year. There was an obli- 
gation resulting from the duty of the mixed character of tenant of 

the colliery and part of the estate and in a sense the man- 
[* 603] ager of the whole estate. It was * not in the nature of 

things, considering Bridge's residence, and engagements, 
that he could control, as a duty upon him, for the improvement, 
melioration, and management, of this estate, except acting by Boult- 
bee's advice ; and I agree with Lord Rosslyn, as represented in the 
Report, that to a certain extent a duty was imposed upon him, pro- 
posing to derive interest in the estate, to represent truly what he 
knew of it from his intercourse with it as steward. It appears by a 
letter, dated the 1st of June, 1757, in Boultbee's hand, that he had 
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been as early as that date dealing with Dawson for the coals in his 
land ; and at that time dealing on behalf of Sir George Beaumont. 

It is necessary to give very particular attention to the contents of 
the lease. I am not able to satisfy my mind, how this lease upon 
the face of it only reserves the rent of 140Z. a year ; when it is 
clear, 200L was the stipulated rent, paid up to 1760 ; and a bond 
was given for the additional rent of 602. : whether it was upon some 
management with respect to the public taxes, or what was the plan, 
I ought not to conjecture, and certainly I cannot determine : for 
there is no evidence upon it. This is a dead rent. It was not to 
be apportioned with regard to the quantity of coals got: but that 
rent was to be paid at all events. The lessor seems to think it for 
his benefit to have what they call a going or working colHery ; and 
undoubtedly in many instances it prevents th& customers going else^ 
where. Therefore an obligation was expressly imposed upon 
Boultbee, that he should work the mine, and in a husbandlike man- 
ner ; and a great variety of expression is used for that purpose ; and 
a power of inspection is reserved to the landlord and his agents ; and 
there is an express covenant by Boultbee to deliver up at the end of 
the lease ail the premises, and expressly to keep in repair 
the fire engine, and at the expiration of the • lease to deliv- [ * 604] 
er it up in at least as good condition as it was at the begin- 
ning of the lease. Then he covenants not to work beyond 10,000 
loads in any one year. 

This lease, when we are considering the effect of it in a Court of 
Justice, is a bargain, with which the parties at the time must be 
taken to be perfectly contented. It must be taken, that Sir George 
Beaumont was content to demise this property ; and it is not neces- 
sary to look for the present at the charge, that he had not suflicient 
information : and Boultbee must be taken to have been content at 
that time to take the premises, such as they were, and in such con- 
dition : the engine in the state of repair, in which it then was ; and all 
the premises, as they were : and with the obligation to work the col- 
liery according to his covenant ; and the necessary effect is, that, if 
the machinery should not be sufficient during the lease, he must be 
understood to be content with the obligation at his own expense to 
make it sufficient There is also a covenant, which imposes upon 
him, as a duty, not merely to place himself in a situation to be call- 
ed upon to make satisfaction for a breach of his covenant, but to 
observe it, and making it his duty, generally speaking, to forbear 
working any coal beyond 10,000 loads. Having entered into the 
lease he recollected, that he might take more or less in different 
years ; and therefore there would be an inconvenience in being lim- 
ited to that quantity in each year ; and that upon the whole it was 
not expedient between lessor and lessee ; for I now put it so. I 
doubt a little, whether that construction of this memorandum, 
which supposes that the account of these over-workings could 
not be settled till the end of the lease, was the necessary one ; 
though it is clear, Boultbee acted upon it, as if that was the 
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construction; for no account of the quantity of the over-work- 
ing was made up till 1780. That memorandum is a material 
stipulation, having reference to the covenant in the lease, intend- 
ing to secure to Sir George Beaumont, that, if the colliery should 
be thrown upon his hands at the end of the lease, it should 
be a going, working, colliery ; and he should take possession of a 
colliery producing a profit. Nothing material occurred from the ex- 
ecution of the lease till 1769, except that accounts were rendered to 
Bridge of the rent of the colliery, of the management in a sense ; for 
I take the letters accompanying those accounts to be important evi- 
dence as to the duty, with which Boultbee's character clothed 
him ; and these accounts in common with those, down to 1780, are 
accounts, with regard to which, though Bridge was put in posses- 
sion of the vouchers as to other persons, he was not as to the ac- 
counts between himself and Boultbee. 

I should have had very strong doubt, whether, attending to the 
character, in which Bridge and Boultbee stood, it was competent to 
the latter, if the Equity was pressed to the utmost, to complain of a 
decree going a great deal farther upon dealings and transactions 
between 1783 and the date of the decree, than a decree, which does 
not touch any account in that period ; whether it is competent to 
any under-steward to be permitted to take advantage of accounts, as 
settled, which he owing a duty to his master knew another owing 
also a duty to his master had not settled with those forms, and that 
production giving authenticity to settled accounts as such ; and it 
would have been a very considerable time, before I should have 
parted with those parts of the case without giving a complete liberty 
to surcharge and falsify all those accounts, and upon that ground. 
This is material in another view ; for such a transaction as an under- 
steward between 1757 and 1794 having settled all accounts 
[* 606J with the upper-steward without vouchers, *and upon mere 
confidence, amounts to most weighty and momentous evi- 
dence of the confidence reposed, and comes to be material as 
evidence of the extent and amount of that confidence, when the 
transaction took place in 1780. 

In 1763 the old engine, which Boultbee was under covenant to 
repair, and to leave in a specified state of repair, seems to have been 
abandoned by Boultbee ; and I have no doubt, that was upon some 
agreement or understanding with Bridge ; for I perceive in the ac- 
count of 1764 or 1765 Boultbee takes notice, that he had fallen a 
quantity of oak wood ; which he says he is to be at liberty to apply 
without chaise to the new engine. That account seems evidence, 
that the nature of the transaction was, that if Boultbee did not 
choose to go on with the old engine under the obligations of the 
covenant, those obligations were to be transferred to tlie new engine ; 
and he was content with that stipulation, provided the lessor only 
gave him timber necessary for the erection of the new engine. That 
is also the inference from this ; that in a paper of May 1766 there 
is an express article as to repairing the engine ; and the lessor was 
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to furnish nothing but a new boifer ; which, it is evident, is not a . 
very essential part of the expenditure of the repairs. It is incam- 
bent upon Boultbee to show, that was not the nature of the transao 
tion : for there is no express written contract between him and his 
hndlord. 

From 1768 there is nothing to observe upon till the contracts 
with Dawson and Cotton. The contract with Dawson was one 
Boultbee had in view as early as June 1757 ; as appears from a 
paper of that date ; and I wiU take it for this purpose, that it is not 
open to the observation, that there was a breach of trust 
from the communication * of the level ; but I take it as [* 607] 
famishing this question : upon what terms as between him 
and his landlord could Boultbee acquire, by virtue of the command 
his tenancy gare him, such an interest in their coal as it appears he 
did acquire in that coal by looking into his express contracts with 
those persons. 

The contract with Dawson was concluded upon the 6t!i of Feb- 
ruary, 1766; and contains these conditions: <^but" (which is very 
important) "without sinking or making any pit or pits, and" 
(which is also very important) " without liberty of stacking or placing 
such coals, when got, or" (which is also very important) " of making 
any roads, &c/' ; and there is an express covenant by Boultbee to 
take the coal in this manner without any of these easements upon 
the surface of the ground. 

The contract with Cotton in 1772 I need not state particularly. 
It was to get the coal under his land in the same manner, and with 
no more liberty and easement upon the soil than as to Dawson's. 

Then see, bow it stands. Boultbee being tenant to Sir George 
Beaumont, and Sir George Beaumont's colliery furnishing the level, 
with which the coals under Dawson's and Cotton's lands could be 
got, and without which their coal could not be got, Boultbee does 
not contract with them to get their coal, merely taking advantage in 
his character of tenant to Sir George Beaumont, having in that 
character the level, that would enable him to get their coal ; but hav- 
ing that advantage, which alone would enable him in any manner to 
get the coal, he agrees in effect to sell to them the benefit of that 
level, which is not his to sell ; provided they will let him enjoy their 
coal in a way, in which he could not without the leave of 
• Sir George Beaumont ; expressly undertaking to dig no [• 608] 
shaft, to stack no coals, <&c. but through his colliery to 
bring those coals to bank, and upon his land to stack them, from his 
land to sell them, and upon his land to make use of all the case- 
ments and liberties of pits, wagon-ways, &c, necessary for the sale 
of those coals. I should not hesitate to say, that in every act he 
did he was a wrong-doer ; unless he meant Sir George Beaumont to 
have the benefit. He was a wrong-doer in selling the level, and all 
the other acts ; and as I should not infer, that he meant to be a tres- 
passer, unless that purpose is clear, the true effect of his acts, as 
evidence of his intention, is, that the benefit he had got as lessee 
VOL. vii. 29 
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by the use of the property should upon reasonable terms be aoquired 
for his landlord, and not for himself (a). 

Then in 1780 those transactions occurred, upon which this peti- 
tion is brought ; and I think with Lord Rosslyn, that to a very con- 
siderable extent Boultbee was clothed by his character as steward 
with the duty of representing generally the circumstances of the es- 
tates fairly to Sir George Beaumont on behalf of all dealing for in- 
terests in the estate. But for the moment laying out of the question 
the obligation attaching upon him as steward, it is clear, towards the 
expiration of the lease he had broken his covenant by over-working ; 
and if he took upon himself for the information of the steward to 
represent the terms, upon which it was reasonable that the account 
should be settled, and took to himself the confidence of Sir 6e<xge 
Beaumont, directly, or by taking to himself the confidence of Bridge, 
then he was bound to a reasonable and accurate representation ; and 
it is difficult to discharge him from the obligation of the decree, tak- 
ing it upon the transaction of 1780, and without looking more par- 
ticularly at him in the character and with the obligations 
[*609] of steward. The * representations began upon the 29th 
of November, 1780. The letter of that date contains an 
account of the coals got in 1767*8, 1758-9, 1759-60 ; and it states, 
that less than 10,000 loads were got in those years. I remark it ; 
for as steward to any one else he would have said, it was quite un- 
reasonable, that, when a man had the enjoyment under a contract, 
and paid his rent, for three years, because he had got less than he 
had stipulated for in those three years, any part of the rent should 
be called back twenty years afterwards for reasons not directly con- 
nected with what passed twenty years before. That he wouid un- 
doubtedly have said, if he had been landlord instead of tenant. 

With respect to the account, as given in the letter, and the pay- 
ments to Dawson and Cotton, upon both those contracts it is a ques- 
tion, if it does not amount to the same thing by the calculation ; for 
there would not be an excess, if those quantities are not taken in : 
but if that was not the result, it is too favorable to him to say, he 
was to take those coals as tenant to Sir Geoige Beaumont : rather 
he must acquire them, or the full value, for his landlord, subject to 
just allowances only : I do not enter into the consideration, whether 
this was sent studiously with all this dark expression to the person, 
who was to understand it, if any one could ; for Bridge had dealt 
with Boultbee in all the transactions. No one else knew any oi 
them. But it appears. Bridge did not understand it. 

With respect to Bridge's letter of the Idth of Decem^r, 1780, 
in answer, it is exceedingly true, a man in the relation of stew- 
ard coming to enter into a transaction of compromise may put 
himself altogether in an adverse situation ; may devest himself 
of the character of steward altogether ; and deal so that no one 

(a) Stoiy, Agency, § 193 ; MuMey v. DatiM, antty 3 V..317, note (a\ and cases 
cited. 
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can state, that any confidence was reposed in bim. This let- 
ter would perhaps by no means justify so much observation, if 
written to a man, with whcxn Bridge was not in the habit of 

« corresponding ; that leading to a correspondence of a particular 
nature ; but he is writing here in terms very much as if he was 
writing to any other tenant: and if Boultbee meant to get the 
best bargain his knowledge would enable him to get, one ques- 
tion is, whether having acquired that knowledge in the service of 
his master it should be used for that purpose. No question could 
arise, that he might put himself in an adverse situation. But does 
he attempt to put himself in that character ? He does not ; and 
hifl answer to that letter amounts to a representation in nature of a 
warranty, that his advice was reasonable, and such as his two em- 
ployers, (for I consider both Sir George Beaumont and Bridge as 
his employers,) might rely on ; and advice of such character, that I 
would not take upon myself now to say, if th^ propositions had 

' been acted upon more distinctly than they appear to have been, it 
would not have been within the power of the Court to relieve even 
in such a case. But it is not necessary to consider that. This let- 
ter (1) (printed in the Report) is very material. The rough copy 
states, <- 1 do not desire or expect any allowance." These words 
are struck out. I cannot read this rough draft of the letter 
without being convinced, he thought this a most impudent de- 
mand ; so strong, that at first he could hardly pen the request. It 
is, to be sure, a very extraordinary demand in respect of short- 
working for three years prior to the lease in 1760, without any de- 
mand in that year with regard to that ; and when it was 
*his duty to make it then; the lease being made by his [*611] 
master upon consideration of all the circumstances ; and 
the lessee dealing for himself then upon those circumstances with 
regard to all he then thought it reasonable to demand. The rough 
draft then goes on thus : 

" I am very willing to pay an additional year's rent of 150/. for 
every 10,000 loads." &c. The words « I am very willing to pay " 
are struck out ; and he inserts as an assertion, that << the most rea- 
sonable " and (not only that but) " the regular mode of payment 
would undoubtedly be an additional year's rent of 150/. for every' 
10,000 loads, which exceeds my quantity." With respect to the 
statement as to the purchase of the Rotten Row and the Manor of 
Thringston, there is evidence of a tender of that purchase to the 
guardians of Sir George Beaumont. The reason assigned, why that 
purchase ought to have been Sir Geoi^e's and not his, is very ma- 
terial ; because it leads to the question, what is the construction of 
the proposition in 1780, and, whether it was ever carried into efiect. 

(1) The Lord Chancellor stated this letter, (see, wnU, vol. v. 490,) from the 
rou^h copy, which by accident had been sent to his Lordship with the P^rs in 
evidence. At the close of the judgment his Lordship said, it made no difference 
in his decision. 
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The condusion of the letter shows, he expected an answer ; and 
that answer was to close this proposition. 

This letter contains certainly some propositions, which may be 
called ai^ument, and some which may be caUed assertion or represen- 
tation. He begins with aigumentas to the coal wrought in the three 
years. I do not say much upon it ; for it is upon the face of it so 
glaringly unreasonable, so monstrously open to objection, that no 
one can doubt upon, or misunderstand it : therefore, if all the letter 
contained was such a proposition, I should say, there was a distinct, 
intelligible, letter ; upon which they either had or had not acted. 
As to the additional rent of 150/., it is a very different propositton 

to give that rent, and to state, as matter of fact (and it can 
[* 612] be nothing * else than matter of fact), that it is the mo6t 

regular mode ; which applies to a habit ; and he adds the 
word ^^ undoubtedly." There never was a more unreasonable prop- 
osition. It is also as little the regular mode of payment as any, that 
can be suggested. What do the res gesta in this cause furnish as 
evidence upon that ? When in 1764 the new engine was erected, 
and the colliery was to be wrought upon his reliance, that Sir 
George Beaumont would do what was reasonable, did Boultbee in 
that or the subsequent year imagine, that if he was to get 5000 
loads out of a coal pit, it was reasonable to increase the quantity to 
10,000 upon the same terms ? No : the baigain there is that, which 
ought to have been made in thb instance, that the additional quan- 
tity is to be paid for at a much higher rate, namely, U. 6d. : the 
payment for the original quantity being Is. The reason is obvious. 
The labor, expense, capital, and work, are infinitely less, because 
so much has been employed in getting the original quantity. But if 
that is not reasonable, where the lease permits you to get additional 
quantities, it is much less so, where it forbids that ; and therefore 
you have no right to propose an additional rent ; and the additional 
quantity ought to be accounted for according to the justice resulting 
from the obligation of the contract not to take more : namely, an 
account of the value, deducting only just allowances : that is for the 
labor of getting it. This is therefore a representation false, if he 
had power to get more ; and more palpably false, being forbid to 
get more. 

There is a circumstance belonging to this case ; that, though Cot- 
ton's coal was contracted for in 1772, and Dawson's at a different 
period, I cannot find, that the facts of those contracts were ever 
communicated. No visit of Bridge to the colliery could inform him 

of it ; and if Boultbee had given the communication he 
[* 613] ought, * he should have sent the contracts, and the express 

terms. 
With respect to his statement as to the fire engine, it must be 
remembered, he was under covenant to keep the old engine in sufii- 
cient repair ; and all he could in reason demand appears from that 
document to be the oak timber. What right had he to demand any 
thing in respect of that engine ? Is it clear, he had any right to 
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dispose of the engine ; supposing his tenancy put an end to ; and 
considering his obligation as to the old engine ? There never was a 
more improvident act, I do not say, blamable, for guardians do not 
like to enter into those speculations, than permitting Boultbee to be 
the purchaser of this estate of Rotten Row and Thringston. The 
represefttation made by Boultbee was, that it was to be purchased 
for 2000/. He himself gets it for 1600/. I do not recollect, that 
the alteration of the price was communicated ; which might be very 
material. In 1780 they were dealing for the terms, upon which they 
were to part at the expiration of the lease, not with regard to the 
continuance of the relation of lessor and lessee. He speaks, not of 
that, which was deep coal at the time of the purchase, but of the 
future coal, and future operations necessary to get at the coal to ad- 
vantage. Upon the latter part of the proposition Lord Rosslyn has 
understood it to mean this ; that if the account was to be closed, 
not merely an allowance was craved with regard to the difference 
between 10/. a-year, and the interest of 1600/., but that it was 
closed upon these terms ; that what ought originally to have been 
Sir Oeorge Beaumont's should become his ; which implies, that ^he 
should pay for it, without any thing said as to that ; and that is the 
necessary construction of the letter in my opinion : otherwise it was 
a most unreasonable demand ; if they were to part upon the terms, 
that Sir George Beaumont is to have his old estate bieick, 
* and Boultbee to keep this ; and if the assertion is true, [* 614] 
that the coal could never be got to advantage without it. 
What consideration was Sir George Beaumont to have for paying 
the wliole difference between 10/. a-year and the interest of 1600/., 
between the periods of the purchase and dissolving the relation ? 
The consideration proposed was, that by means of that estate he 
will have the benefit of getting the deep coal adjoining. That ben- 
efit he cannot have, unless he has the estate. That proposition 
therefore necessarily must be taken to mean, that if the matter was 
to be settled upon the footing of this letter, it should include an ar- 
rangement making Sir George Beaumont the owner of that estate, 
and not leaving Boultbee the owner. Nothing was done upon that 
representation. The transactions afterwards took place as to build- 
ing the new engine, and giving leave to get larger quantities of coal 
than was stipulated ; and they go on till 1794 ; when the connection 
was dissolved ; and they quarrelled. 

I make no observation as to the Newbold Colliery; as to the 
rents of 220/. and 50/. ; beyond this ; that Boultbee had that col- 
liery, as he had all the others, upon these terms, in effect here stip- 
ulated, and stated to be fair and just. There is testimony to thif 
effect, that at that time the Newbold colliery was thought to be 
fiiiling : but they were dealing upon terms in that article, showing, 
that Sir George Beaumont was acting upon Boultbee's representa- 
tion ; and I cannot look at the subsequent transactions, the land- 
tax assessments, d^c, without feeling this arising out of his conduct ; 
that he felt a duty upon him to represent the state of the property ; and 
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FORD, Ex parte. 

Thbee othsb Petitions. 

[1801, Dec. 96, aud setzbal other dats. 180S.] 

Obdbr made in the case of Dnny Lane Theatre npon the aotfaority of the caaea 
of the Royal Circus and the C^>era Hoose. 

These petitions brought 'before the Court the afiairs of the 
Theatre Royal in Drury Lane ; which had fallen into a state of 
great embarrassment among various incumbrances and claims under 

the execution of a deed of trust 
[* 618] ♦ The Lord Chancellor [Eldon] expressed great reluc- 
tance to entertain jurisdiction upon a subject so unman- 
ageable ; and said he would not, if the cases of the Royal Circus and 
the Opera House (1) had not been heard : but, that he was bound 
by those authoriUes. His Lordship observed, that the consequences 
of the interference of the Court by appointing a Receiver upon such 
a property must be ruinous : and that of necessity the first provision 
must be for those demands, without provi^ng for which it would 
be impossible for the Theatre to go on : as the rent, the salaries 
of the performers, &c. 

After a discussion in length vrithout example, having taken up 
several days at different periods, an arrangement was proposed ; 
according to which an Order was made in the Vacation after Triyity 
Term 1802. 

That, although the regulation of the details of a theatre is not a very manage- 
able juiisdiction, Courts of Equity are. bound by precedent not to renounce it, 
dealing with such questions, exactly as if they were cases of ordinary partner- 
ships, see, amie, note U to Ex parte &BeUfy9 1 V. 112. 

(1) .^nfe. Ex parte CfRtUy^ vol. i. 112, and the notes, 130, and vol. iv. G2a 
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to a variation of the agreement, 
also in writing, was refiised on 
the ground of want of consider- 
ation. Rabsan v. ColHns, 130 

2. Specific performance of a writF 
ten agreement with a variation 
by writing; not with a variation 
by parol. 133 

3. Where the time, at which the 
contract was to be executed, is 
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AGREEMENT— emtftJUcedL 

not material, and Ihere is no un- 
reasonable delay, the vendor, 
though not having a good title 
at the time the contract was to 
be executed, nor when the bill 
was filed, but being able to 
make a title at the hearing, is 
entitled to a specific perform- 
ance. Wynn v. Morgan. 202 

4. Though a Defendant resisting a 
specific performance may go into 
parol evidence, that by fraud the 
written agreement does not ex- 
press the real terms, a Plaintiff 
cannot for the purpose of obtain- 
ing a specific performance with a 
variation. Woollam v. HeamStl 1 

5. By the rule of law, independent 
of the Statute of Frauds, parol 
evidence cannot be received to 
contradict a written agreement. 

218 

6. Whether a lease for seven, four- 
teen, or twenty-one years is de- 
terminable at either of the inter- 
vening periods at the option of 
both parties, or of the lessee only, 
nothing being expressed as to 
that, Qu(Bre,* Dann v. Spur^ 
rier. 231 

7. The relief in respect of expen- 
diture under an erroneous 
opinion of title or an expecta- 
tion of a larger interest, or that 
the enjoyment would not be dis- 
turbed, with the knowledge and 
permission of the other party, 
requires a case of bad faith 
clearly made out. In this in- 
stance it failed for want of evi- 
dence. Dann v. Spurrier. 231 

8. A. receiving goods under cir- 
cumstances, that would give 
him a right to return them, dis- 
affirming the contract, if it 
would be against the interest of 
the other to return them, may 
sell them, considering himself as 
agent, and bring an action for 
the difference. 247 

* Detennined, tliat the option is con- 
fined to the lessee. 3 Bos. & Pul. 399, 
442. 
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9. Specific performance decreed : 
the abstract, though delivered 
very late, and under a notice, 
that the vendee would insist on 
his dq>08it with interest if the 
title should not be made out, and 
possession delivered by the time 
of payment, having been receiv- 
ed and kept without objection ; 
and the vendee upon the con- 
struction and the circumstances 
not being entitled to insist on 
the time, as the essence of the 
contract. Seton v. Slade, 265 

10. An agreement signed by one 
party only good to charge him 
within the Statute of Frauds. 
Seton V. Shde. 265 

11. Time not regarded in this Court 
as at law : for instance the case 
of redemption of a mortgage; 
which cannot be prevented even 
by q;)ecial agreement So upon 
a mortgage at 5 per cent, with 
condition for 4, if regularly paid, 
or at 4 per cent, to have 5, if 
not regularly paid : the 5 per 
cent regarded in this Court only 
as a penalty to secure the 4 ; and 
relief given upon that principle. 
So in the old cases upon relief 
against the penalty of a bond, 
before the jurisdiction at law. 

273, 274 

12. From the execution of the con- 
tract the estate is in equity the 
property of the vendee, descend- 
ible and devisable, as such. 274 

13. To entitle the heir to the per- 
formance of an agreement for a 
purchase out of the personal es- 
tate, the agreement must have 
been binding upon the parties 
contracting, so that the proper- 
ty was converted in equity be- 
fore the death. Buckmaster. t 
Harrop. 341 

14. Payment of the auction duty ia 
not a part-performance taking 
an agreement out of the Statute 
of Frauds. Buekmasier v. Har-- 
rop. 341 

15. The ground of the doctrine of 
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part-performance is fraud. Buclc- 
tnaster y. Harrop. 341 

See Auction. Gopyright, 2. 
Relocation, 8, 13, 

ALIMONY. 

See Ne exeat Regno, 1, 2, 4. 

ANNUITY.— Ante, vol. v. 610. 
1. Upon the PlaintiflTs appeal from 
the decree at the Rolls the de- 
cree was reversed; and an ac- 
count was directed of the con- 
sideration paid by the original 
grantee of the annuity, with in- 
terest at 5 per cent. ; and of the 
payments of the annuity to the 
grantee or any persons claiming 
under him by assignment or 
otherwise ; to be applied in dis- 
charge of the interest and princi- 



ANNVITY— continued. 
^5. Distinction between an annuity 
and a legacy ; the former com- 
mences from the death ; and the 
first payment is due at the end 
of the year : a legacy, generally, 
does not begin to carry interest 
till the end of the yedr. 96 

6. An annuitant fails under the 
general character of legatee; 
unless distinguished by the tes- 
tator : entitled therefore under a 
residuary bequest in favor of 
legatees. Sibley v. Perry. 522 
See Bankrupt, 3. Interest, 
Insurable. Legacy, 2, 3, 4. 
ANSWER.— See Charge and Dis- 
charge, 3. Copyright, 1. 
APPEALS TO THE LORDS. 
See page 88. 
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the consideration "with interest 
shall appear fully repaid, or, if 
not,upon payment by the Plaintiff 
of what shall be remaining due 
from him, the securities to be de- 
livered up, &c., without costs : 
the Lord Chancellor's opinion 
being in favor of the jurisdic- 
tion ; that the principle of the 
relief is, not redemption, but the 
invalidity of the grant ; and that 
the assignee, unless under spe- 
cial circumstances, is in the 
situation of the grantee. Brom^ 
ley V. Holland. 3 

2. Courts of law have no authority 
to order instruments void under 
the Annuity Act to be delivered 
up, farther than the Act express- 
ly gives it 18 

3. Annuity void under the Act : at 
law the balance of the consider- 
ation may be recovered, deduct- 
ing the payments under the an- 
nuity. 23 

4. Annuity void under the Act 
upon an account of the consid- 
eration and the payments under 
the annuity, if the balance is 
against the grantee, it has been 
decided in equity, {Bynt v. Pot-- 
ter, ante. Vol. V. 609,) that it 
cannot be recovered. 24 



See Dower, 2. Power. Revoca- 
tion, 14. 

APPOUNfTMENT op STEWARD. 
See Power, 3. Trustee, 1. 

ARREST.— See Privilege. 

ARTICLES (Marriage). 

The rule, that a limitation to the 
heirs of the body in articles shall 
be carried into execution by a 
strict settlement, does not pre- 
*vail, where the concurrence of 
both parents would be necessa- 
ry to bar the intail. 390 

ASSETS. — See Advowson. Exon- 
eration. Power, 7. 

ASSETS' (Conversion of). 

1. General residuary bequest, in- 
cluding a leasehold farm,with the 
stock, to be converted into mon- 
ey as soon as conveniently may 
be, upon trust to pay the interest, 
6lc. for life, and as to the capi- 
tal fcsr the children. The stock 
being considerably increased be- 
tween the death in April and the 
sale at Michaelmas, it was de- 
creed, that the conversion was 
in a reasonable time ; and the 
party entitled for life should 
have interest from the conver- 
sion; and as to premises, that 

* See the note, ante, page 211. 
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ASSETS— continued. 

from a defect of title could not 
be sold, that, being for the inter- 
est of all, that they should not 
be sold, a value ^ould be set 
upon them, to carry interest at 4 
per cent, from the death. GHh- 
son V. Bait, I 

2. General rule, that where person- 
al property is bequeathed for life 
with remainders over, and not 
specifically, it is to be convert- 
ed into the 3 per cents., subject 
in the case of a real security to 
an inquiry, whether it will be for 
the benefit of all parties: and 
the tenant for life is entitled only 
upon that principle. Howe v 
Earl of Dartmouth. 137 

3. The Court, in laying out money 
in the funds, does not attend to 
the difference in the price of 
stock. 551 

See Trust (Resulting), 3. 
ASSETS (Equitable ). 

A charge for payment of debts 

makes equitable assets. Bailey 

V. Ekins. 319 

ASSETS (Marshalled). 

Simple-contract debts not charged 
upon real estat^ by a Will, first 
devising, that all his debts and 
funeral expenses might be satis- 
fied and paid by his executors ; 
all the real estate being specifi- 
cally devised. Assets marshal- 
led,' but no sale decreed, until 
the infant devisee attains twen- 
ty-one.* Powell V. Robins. 209 
See Executor, 3. 
ASSIGNEE.— See Annuity, 1. 
ATTORNEY.— See Power of At- 

torney. Privilege, 1. 
AUCTION. 

1. Bill for ^ecific performance of 
a purchase by auction dismissed 
by Lord Rosslyn with costs, 
merely as being a hard bargain, 
from inadequacy of value. Up- 
on a re-hearing. Lord Eldon was 
of opinion, that was noCa suffi- 
cient ground for refusing a spe- 

* See the note, ante, p. 211. 



AVCTION— continued. 

cific performance of a purchase 
by auction vnthout something 
more, as fraud or surprise, d&c. 
But the decree was not affected 
upon another ground; thai a 
material witness being incompe- 
tent, the bill was not supported 
by evidence. White v. Damon, 

30 
2. Sale of land by auction is with- 
in the statute of frauds ; and 
the name of the vendee being 
put down by the auctioneer is 
not sufficient. Buchnaster v. 
Harrop. 341 

See Agreement, 14. 

AUTHOR.— See Copyright 
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BAILIFF.— See Privilege, 1, 4. 
BANKRUPT. 

1. A mere gift of money by the 
bankrupt to his son not within 
the statute, 1 Jam. I. c. 15. 
Ex parte 8horland. 88 

2. Adjudication of bankruptcy on 
Saturday too late for the Ga- 
zette. On Monday another so- 
licitor having notice obtained a 

- supersedeas under the general 
Order, 26th June,1793 : both the 
bankruptcy and the supersedeas 
appeared in the Gazette on 
Tuesday. The supersedeas was 
quashed ; and a procedendo is- 
sued. Ex parte EUis. 135 

3. Bond upon a loan of stock, to 
secure a re-transfer and the divi- 
dends in the mean time. The 
obligor becoming a bankrupt 
after the day mentioned in the 
conditi<Hi, proof was admitted 
for the amount of the dividends 
due before the bankruptcy, and 
the value of the stock at the date 
of the Commission, by analogy 
to the case of annuities. £lx 
parte Day/ 301* 

4. Though a Commission of Bank- 
ruptcy cannot stand upon a con- 
certed act of bankruptcy, it may 
be supported, if any other act of 
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BANKRVTT— continued. 

bankruptcy, not liable to that 
objection, has been committed ; 
and the privity of the bankrupt 
is no objection; nor, that the 
object of the Commission is to 
defeat an execution. Ex parte 
Edmonson. 303 

5. Petition to supersede a Commis- 
sion of Bankrupt, before any 
meeting, upon affidavits of the 
solvency of the bankrupt, that he 
never committed an act of bank- 
ruptcy, and did not owe the peti- 
tioning creditor 100/, refused: 
nor would the Lord Chancellor 
direct an issue. Ex pw^e Stokes. 

405 

6. Commission of Bankrupt an exe- 
cution for all creditors. The 
petitioning creditor therefore 
cannot receive his debt, and 
the Commission be superseded, 
while the others are unsatisfied. 

408 

7. Separate creditors, who had ta- 
ken a joint security, permitted 
on giving it up to resort under a 
Commission of Bankruptcy to 
their original debts. Ex parte 
Lobb. 592 

8. Supersedeas of a country Com- 
mission of Bankruptcy under the 
General Order, 26th June, 1793, 
for want of notice of the adjudi- 
cation, though from the distance 
impossible by course of post. Ex 
parte Henderson. 137, n. 

See Privilege, 1, 3, 4, 5. 
BARON AND FEME. 

1. Husband may {prfeit or dispose 
of his wife's chattel real during 
her life : if he does not, it sur- 
vives to her : if he survives, it 
goes absolutely to him. 183 

2. Many obligations, which do not 
survive against the husband 

^ afler coverture. 183 

3. A. tenant for life, .in case she 
should so long continue unmar- 
ried ; in case of her marriage, 
to her in fee ; and in case of her 
decease unmarried, to her sister 
B. in fee. A. and B. and the hus- 



BARON AND FEME— eontimicd: 
band of B. joined in a sale. The 
purchase-money was laid out in 
the funds in the names of trustees 
without any declaration of trust 
or agreement as to the applica- 
tion : nor was any notice of this 
fund taken in the Wills of B. and 
her husband, and B. being the 
survivor, made a general disposi- 
tion of all her personal estate in 
favor of A. A., though still un- , 
married, held absolutely entitled 
to the stock. Scaioen v. Blunt. 

294 
4. Husband under the circumstan- 
ces decreed to procure his wife 
to join in a surrender of copy- 
hold estate. Stephenson v. 
Morris. 474 

See Ward of Court. 

BIDDINGS (Opened). 

The rule, that an advance of 

10/. per cent, entitles the party 

to open biddings, not to prevail 

in future. Andrews v. Emerson. 

420 

BILL OP EXCHANGE. 

1. Bills, in lieu of which other bills 
are given, if permitted to i^main 
with the holder, and the latter 
bills are not paid, may be enforc- 
ed. Ex parte Barclay 597 

2. Notice, that a bill is dishonored, 
to effect a discharge, must come 
directly from the holder, ih. 

BOND.— See Agreement, 11. 



CHANCERY (Court op). 

See Prohibition, 3. 
CHARGE and DISCHARGE. 

1. Executor, charged by his answer^ 
not permitted to discharge him- 
self by his affidavit of payments 
to the t^estator in his lif/s. Ridge- 
way V. Darwin. 404 

2. Admission of the receipt of 
sums, which sums he had paid, 
&c. a good discharge. 405 

3. A party charged by his answer 
or examination cannot discharge 
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CHARGE, ETC. 

himflelf by it, onless the whde 
is stated as one transaction; as, 
that on a particular daj he re- 
ceived a sum, and paid it over 
not, that upon a particular day 
he receired a sum; and on a 
subsequent day he paid it over. 
Thompson v. Lambe. 587 

CHARGE ON REAL ESTATE. 
See Assets (Equitable). Assets 
(Marshalled). 

CHARITY.— See ante, Vol. I. 464 

1. Upon a re-hearing of that part 
of the decree, which relates to 
the charity, the decree was af- 
firmed : the Lord Chancellor 
collecting the result of the au- 
thorities ; that, where there is a 
general indefinite purpose, not 
fixing itself upon any object, 
the disposition is in the King by 
sign manual: but, where the 
execution is to be by a trustee, 
with general or some objects 
pointed out, there the Court will 
take the administration of the 
trust. The costs of all parties 
were given out of the fund as 
between attorney and client. 
Moggridge v. TkackweU. 36 

2. Formerly a portion of the resi- 
due of every man's estate was 
applied in charity by the ordi- 
nary. 

3. If the general substantial inten- 
tion of a Will is charity, the 
failure of the particular mode 
shair not defeat it : but the law 
will substitute another mode. 69 

4. See The Attorney General v. 
Andrew, ante, Vol. IIL 633. A 
compromise, applying part of the 
fund to an establislunent at St 
John's College, Oxford, with 
which the Merchant Taylors' 
Company are connected, and 
giving the rest to the next of 
kin, was, the Attorney General 
consenting, establbhed by de- 
cree. Andrew v. The Master 
and Wardens of the Merchant 
Taylors* Company, 223 

5. Bequest in trust for the poor in- 
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habitants of several parishes; to 
be api^ied at times and in pro- 
portions, and either in money, 
provision, physic or clothes, as 
the trustees think fit. The 
fund being very consid^aUe in 
proporti<m to the objects, the 
Implication was upon the prin- 
ciple of cy pres extended for 
the benefit of the same objects 
to purposes not expressly pointed 
oat by the Will ; instruction and 
apprenticing of children ; against 
the claim of the next of kin. 
n^ Bishop of Hereford v. 
Adams. 324 

6. An increase of the revenues of 
a charity implied for the benefit 
of the charity. £x parte Jortin. 

340 

7. Bequest to poor relations sus- 
tained as a charity. WkUe v. 
WhUe. 423 

8. In charity cases the Court often 
gives the relators costs beyond 
Sie taxed costs. 425 

9. Residuary bequest for the pur- 
pose of educating and bringing 
up poor children in the Roman 
Catholic faith void. The fund 
does not go to the next of kin ; 
but is in the dii^>osition of the 
Crown to some other charitable 
use by sign manual. Cory v. 
Abbot. 490 

CHILD. 

The word " children," legally con- 
strued, is confined to legitimate 
children. 458 

See Devise, 3. Guardian. 
Revocation, 1. 
CLERGYMAN. 

1. An agreement in 1800 for a lease 
of a farm to a clergyman for the 
purpose of xKscupation is void 
under the stat. 21 Hen. VHI. c. 
13. Morris v. Preston 547 

2. Whether a clergyman buying a 
lease, as property/ or taking it 
by devdution of law, as next of 
kin, &c. is within the statute 21 
Hen. Vin. c. 13, Quare. 566 

See Ward of Court 
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COMMAND OF EAST INDIA 
SHIP (Salk of).— See Illegal 
Contract. 
COMMISSION OF LUNACY. 

See Lunatic. 
COMMISSION TO EXAMINE 

ABROAD See Practice, 9. 

COMMITTEE.— See Lunatic, 3. 
COMMON OF PASTURE. 
. See Injunction, 2. 
CONSIDERATION. 

See Agreement, 1. Auctimi, 1. 
JuriMliction, I. Power of At- 
torney. 
CONTEMPT. 
See Practice, 4. Privilege, 1 
Prohibition, 1, 2. Ward 
Court. 
CONTINGENCY. 

Ccmtingent interest devisable, d&c. 

300 
CONTRACT.— See Agreement. 
CONTRACT (Illegal). 

1. A contract for sale of the com- 
mand of an East India ship is 
illegal ; and therefore cannot be 
enforced, by suit upon the equity 
against the fund paid by the 
Company as a compensation, 
under the regulation of 1796, to 
restrain the practice in future. 
Thomson v. JTiomson. 470 

2. Upon a contract for smuggled 
goods, though they are received, 
the money cannot be recovered. 
So upon an illegal insurance 
contrary to the Act of Parlia- 
ment, though the money was re- 
ceived by the broker, it cannot 
be recovered. 473 

CONVERSION OF ESTATE. 

See Estate. 

COPYRIGHT. 

1. The Court will not act either by 
giving an injunction or an ac- 
count, even upon a submission 
in the answer, upon a pnblica- 
tion of such a nature that an ac- 
tion could not be maintained. 
Walcott v. Walker, 1 

2. Injunction against an invasion 
of copyright, depending upon 
the effect of an agreement, re- 
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fused till recovcdry in an action. 
WaJcott V. Walker. 1 

COSTS. 
Costs entirely in the sound discre- 
tion of the Court. 28 
See Charity, 8. Mortgage, 2 
Ne Exeat Regno, 2, 4. 
ProcKein Amy, 
COURT OF CHANCERY. 

See Prohibition, 3. 
COURT OF EaUITY. 

See Jurisdiction. 
COVENANT.— See Satisfaction, 3. 
CREDITOR AND DEBTOR. 
See Devise, 2. Privilege. 
of| CREDITORS, JOINT awd SEP- 
ARATE.— See Bankrupt, 7. 
CROWN (the). 

See Charity, 1. Escheat. 
CY PRES.— See Charity. Power, 3. 



DEBTOR AND CREDITOR. 

See Devise, 2. Privilege. 
DEBTS.— See Assets (Marshalled). 

Interest, Insurable. 
DECREE.— ^ee Practice, 7, 8. 
DEED.— See Jurisdiction, 1. 
DEMURRER. 

Bill alleging fraud as to quantity 
and quality of goods sold, not 
discovered till they were export- 
ed to America ; that they were 
sold in consequence at a loss ; 
and the Plaintiff being threat- 
ened with an action paid the 
original price according to the 
contract, under a protest, that 
he would seek relief in Equity ; 
and praying an account and 
payment in respect of the loss, 
and a commission to America. 
Demurrer allowed. Kemp v. 
Pryor. 237 

See Witness, 1. 
DELIVERING uf INSTRU- 
MENTS. 
See Annuity, 2. Power of At- 
torney. 
DEPOSITIONS.— See Practice, 5. 
DESCENDANTS.— See Issue. 
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DESTRUCTION. 
See InjunctioD, 7. 
DEVISE. 

1. Every devise of land must of 
necessity be specific; whether 
in particular or general terms : 
otherwise as to personal prop« 
erty. 147 

2. A provision by Will effectual in 
law or in equity ; for payment of 
creditors is not within the statute 
of Fraudulent Devises. 933 

3. By the common law a man could 
not by testamentary disposition 
affect his lands or the guai^ 
dianship of his children. 370 

See Assets (Marshalled), 
Contingency. Frauds (stat- 
ute of), 2. Revocation. 
Trust (Resulting), 3. Will. 
DISCHARGE.— See Bill of Ex- 

change, 2. Charge. 
DISCLAIMER- 

A Defendant cannot get rid of a 

disclaimer without a strong case 

on affidavit. Setm v. Blade. 265 

DISCOVERY.— See Witness, 1. 

DOWER. 

1. A purchaser cannot protect him- 
self against a claim of dower 
by a term attendant upon the 
inheritance, unless he has pro- 
cured an assignment. Maun- 
dreU. V. MaundreU. 567 

2. Husband having a power of 
appointment, paramount the 
right to dower, in default thereof 
to himself for life, remainder to 
his right heirs, if the power 
could have effect, yet a purchaser 
taking by a conveyance adapted 
to pass the interest in the estate, 
as a limitation of the fee, was 
held to take in that way, not by 
way of appointment, and there- 
fore subject to dower. lb, 

3. At law all terms are considered 
as terms in gross ; and therefore 
without regard to the purpose 
prevent a dowress from any legal 
benefit from recovery in dower ; 
for she recovers with stay of ex- 
ecution during the term. But 
equity regards the purpose, for 



DOWER — cmOmwd. 

which the term is created and i 
subsists; and if only for the 
benefit of the owner of the in- 
heritance, it is considered part 
of the inheritance: not abso- 
lutely merged, but so attendant 
as to accompany it and every 
right and interest growing out of 
it by operation of law or agree- 
ment. Not to be used therefore 
against the owner of the whde 
or any part of the inheritance : 
every description of ownership 
having a use in the term com- 
mensurate with the interest in 
the inheritance. When dower 
arises therefore, the terra in a 
proportion is as much attendant 
upon that interest as during the 
husband's life upon the inheri- 
tance; and protects it against 
either heir or purchaser. 577 

DRURY-LANE THEATRE. 
See Theatre. 



EAST INDIA SHIP. 

See Contract (Illegal). 
EDUCATION.— See Maintenance. 
ELECTION. 
The heir claiming under a Will, 
and against it a copyhold estate 
unsurrendered, put to his elec- 
tion. Fettiwardv, Frescoit. 540 
See Frauds (Statute of ), 2. 
Will, 5. 
EQUITABLE ASSETS. 
See Assets (Equitable). 
EQUITABLE WASTE. 

See Injunction, 7. 
ESCHEAT. 

The ordinary rule for the Crown 
to give a lease to the party dis- 
covering an escheat. 71 
ESTATE (Conversion op). 

1. Upon the construction of a deed 
for the purpose of a partnership 
real estate held to be converted 
out and out into personal. Rip^ 
ley V. Watcrwarth, 425 

2. General principle, that where a 



TABLE OF CONTENTB. 



a 



ESTATE (Conversion of) 
tinned. 

person deding upon his otvn 
property only has directed a con- 
version for a particular purpo^, 
or out and out, hut the produce 
to be applied to a particular pur- 
pose, when the purpose fails, the 
intention fails ; and this Court 
regards him as not having di- 
rected the conversion. 435 
3. Property held converted under 
the effect of a contract by rela- 
tion ; though the actual conver- 
sion depended on a contingen- 
cy, not in the option of the 
owner ; and did not take place 
during his life. 
4« Real estate purchased with a 
partnership fund held to have 
descended to the heir against 
the claim of the residuary lega- 
tee. Ripley V. Waterworth, 

453 
ESTATE FOR LIFE. 
Devise of '* my copyhold estate at 
P. consisting of three tene- 
ments, and now under lease,'' 
&c. : but not specifying for what 
interest : an estate for life only 
passes. Pettiwgrd v. Prcscott 

540 
See Articles. 
ESTATE (Personal). 

See Devise, 1. Exoneration, 1. 
ESTATE PUR AUTER VIE. 

1. The interest in an estate pur 
outer vie to a man, his execu- 
tors, administrators and assigns, 
beyond the debts, belongs to 
those who are entitled to the 
personal estate. The executor 
was therefore held a trustee for 
the residuary legatees. Ripley 
V. Waterwartk. 425 

2. Tenant pur outer vie made a 
lease for years ; and died during 
that lease, living the Cestui que 
vie. The lessee for years would 
take the estate itself. 442 

ESTATE (Real). 

See Assets (Marshalled). 
ESTATE TAIL,— See Articles. 
ESTOVERS.— See Injunction, 2. 



EVIDENCE. 

1. Parol evidence admissible to re- 
but a presumption ; without re- 
gard to the nature of it ; as, 
whether a mere casual conver- 
sation with a stranger, or be- 
tween the parties and upon the 
subject ; or whether at the time 
of the transaction, previous or 
subsequent. But those circum- 
stances are very material with 
reference to the weight and effi- 
cacy of it. Trimmer v. Bayne. 

508 

2. Where the executor is trustee 
of the residue for the next of 
kin, parol declarations previous 
and subsequent to the will, as 
well as at the time, are admis- 
sible : but their weight and effi- 
cacy very different. 518 

See Agreement, 2, 4, 5. Sat- 
isfaction, 2. Trust (Re- 
sulting), 2. 
EXAMINATION. 

See Charge and Discharge, 3. 
EXECUTOR. 

1. Executors charged with interest 
upon balances in their hands. 
Longmore v. Broom. 124 

2. The Court will protect an exec- 
utor in doing what it would 
order. 150 

3. Transfer by an executor a clear 
misapplication of assets, imme- 
diately after the death, to secure 
a debt of the executor and future 
advances, under circumstances 
of gross negligence, though not 
direct fraud, 'set aside by gene- 
ral legatees. Hilli. Simpson. 152 

4. In many respects and for many 
purposes third persons may con- 
sider executors absolute owners. 

166 

5. Power of disposition generally 
incident to an executor. 160 

6. One executor and trustee charg- 
ed under the circumstances with 
a loss occasioned by joining in 
the sale of stock; the other 
having received all the money 
and absconded.' Chambers v. 
Minckin. 186 
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EXECJJTOR-^continued. 

7. General rule, that executors 
joining in a receipt are all 
chargeable : in the case of trus- 
tees, only the person receiving 
the money. The reason, of the 
distinction. The Lord Chancel- 
lor disapproved the relaxation in 
favor of executors of that rule. 

198 

8. At law the appointment of an 
executor is a gift of every thing 
not disposed of ^228 

See Charge and Discharge. 
Evidence, 2. Exoneration, 
Occupancy, 1, 3. Trust 
(Resulting), 1, 2. Trus- 
tee, 3. 
EXECUTORY TRUST. 

See Trust (Executory). 
EXEMPTION.— See Exoneration. 
EXONERATION. 

l.To exempt the personal estate 
from the debts there must be de- 
claration plain or manifest inten- 
tion. 149 
v2. The heir of a purchaser exon- 
erated by his personal assets 
from a mortgage : the result 
the transaction being a personal 
contract ; and the personal assets 
therefore the primary fund. 
Waring v. Ward 332 
« 3. No exoneration of the heir by 
the personal assets of a party, 
who never personally contract- 
ed ; or not originally, but only 
as a farther security in a subse- 
quent transaction, not intended 
to disturb the order of charge 
as the transfer of a mortgage; 
or the purchase of an equity of 
redemption : even though the 
interest is raised, the excess fol- 
lows the subject of the original 
contract. 336 
4. Exoneration of the heir from a 
mortgage, the personal debt of 
the ancestor. Ripley v. Water^ 
worth. 453 
F 



FORECLOSURE. 
See Mortgage, 1. 



FRAUD. 
See Agreement, 4, 15. Auction, 
1. Principal and Agent, 3. 
FRAUDS (Statute op). 

1. Difference between the 5th and 
6th sections of the Statute of 

. Frauds. * 372 

2. Principle, upon which instru- 
ments not duly attested accord- 
ing to the Statute of Frauds are 
rejected, and even one part may 
have effect, as to the personal 
estate, though not as to the real; 
not even raising a case of Elec- 
tion. 375 

See Agreement, 10, 14. Auc- 
tion, 2. Revocation, 3, 4, 
8. Will, 5. 
FRAUDULENT DEVISES (Stat- 
ute of). 
See Devise« 2. 
FUNDS (PuBuc). 

See Assets (Conversion of), 2, 3. 



of]6AME.^See Trustee, 3. 
GUARDIAN. 

1. The proper application to 
change a Guardian is by peti- 
tion. Ex parte The Earl of 
Echester, 348 

2. The testator, married, but not 
then having children, gave the 
guardianship of all his daugh- 
ters born or to be born to his 
wife, and of all his sons hereaf- 
ter to be born to his wife and 
his brother or the survivor. The 
guardianship extends to all the 
children by that or a future 
marriage. Ex parte The Earl 
of Ilchester, 348 

3. Testamentary appointment of 
Guardian not revoked by a sub- 
sequent testamentary appoint- 
ment, not executed according 
to the Statute, and not directly 
importing revocation. Ex parte 
The Earl of Ilchester, 348 

See Devise, 3. Revocation, 
4. Trustee, 1. 
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H 
HEIR. 

See Agreement, 13. 

Exoneration, 2, 3. 

Trustee, 3. 
HUSBAND. 
See Baron and Feme. 

Court. 



Election. 
Infant. 



Ward of 4 



ILLEGAL CONTRACT. 

See Contract (Illegal). 
INADEaUATE CONSIDERA- 
TION. 

See Auction, 1. 
INCLOSURE.— See Injunction, 2. 
INDORSER. 

See Bill of Exchange, 2. 
INFANT. . 
Sale decreed, or a Receiver ; 
where evidently for the benefit 
of the Infant Heir, to avoid the 
Parol demurring. Mould v. 
WilUamson. 211, n. 

See Maintenance. 
INJUNCTION. 

1. Injunction not binding upon 
person not a party in the cause. 

456 

2. Injunction obtained on affidavits 
against cutting and pasturing 
Cattle in a Wood ; the Plaintiff 
praying the injunction as tenant 
in fee, or as Lord of the Manor 
inclosing under the Statute 
the Defendants denying the 
former title: as to the latter 
claiming common of pasture 
and estovers ; and stating, that 
after the indosure sufficient 
common of pasture would not 
be left ; the Plaintiff having be- 
fore the bill filed been non-suit 
ed in an action of trespass ; and 
entered into an agreement with 
some of the tenants. The in- 
junction dissolved upon the an- 
swer. Whether the original and 
new affidavits could l^ read in 
such a case, Quare. Hanson 
V. Gardiner 305 

3. Lessee committed waste by 



INJUNCTION— fim/iVi««rf. 

opening a mine, and continued 
the work into other land of the 
lessor, not comprised in his 
lease. Injunction as to both. 

306 
Injunction in the case of tre»> 
pass to prevent, irreparable mis- 
chief. 308 

5. Injunction in the case of tres- 
pass to prevent the multiplicity 
of suits. 310 

6. No injunction upon belief of an 
intention to cut timber. 417 

7. Injunction between tenants, in 
common against destruction ; 
not against pure equitable waste. 
HoU V. Tkomas. 589 

See Copyright, I, 2. 
INSURABLE INTEREST. 

See Interest. 
INSURANCE, (Illegal). 
See Contract (Blegal), 2. 
INTEREST. 

See Agreement, 11. Executor, 1. 
Legacy, 1. 
INTEREST, CONTINGENT. 

See Contingency. 
INTEREST, INSURABLE. 
Arrears of annuity, or any other 
debt insurable. 302 

INTEREST, VESTED. 

See Vesting. 
ISSUE. 
Though the word " Issue" will 
comprehend all descendants, up- 
on the particular construction 
of this Will it was confined to 
children. Sibiey v. Perry. 592 



JOINT CREDITORS. 

See Bankrupt, 7. 
JOINT TENANT. 

See Vesting, 1, 4. 
JURISDICTION. 

1. The ancient jurisdiction of this 
Court not destroyed by the as- 
sumed jurisdiction of Courts of 
law dispensing with Profert, and 
permitting averment of a con- 
sideration not in the deed. 19 
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JURISDICTION— continued. 
2« The extension of the jurisdic- 
tion of Courts of Law in mod- 
ern times to cases, that formerly 
were subjects of equitable juris- 
diction exclusively, has not 
destroyed the jurisdiction of 
Courts of Equity. 249 

3. Equitable jurisdiction to grant 
an injunction, or order an in- 
strument to be delivered up 
though it might be the subject 
of an action. Discretionary, 
whether an issue or an action 
shall be directed or permitted. 
Jervis v. White. 413 

See Annuity, 2. Power of 
Attorney. Prize. 



K 



KING (The), 



Charity, 1. 



LACHES. 

See Account, I. Principal and 

Agent, 3. 

LAT^DLORD and TENANT. 

See Injunction, 2, 3. Lessor and 

Lessee. Principal and Agent, 3. 

LEGACY. 

1. In all cases of legacy interest 
only from the end of a year 
from the death; unless other 
wise directed : the old rule, de- 
pending upon the fund, as. pro- 
ductive or barren, being ex- 
ploded. 97 

2. Whether a sum of money di- 
rected to be placed out to pro- 
duce an annuity is to be con- 
sidered as legacy or annuity 
with reference to the time of 
payment, qtuBre. 97 

3. Under a residuary bequest to 
the legatees in proportion to 
their legacies, all legatees, pe- 
cuniary and specific, even of 
rings,, etc., not expressly or by 
implication excluded, were held 
entitled : so annuitants, if they 



l^EGAGY— continued. 

had not been excluded upon the 

construction of the whole will. 

Nannock v. Horton. 391 

4. A charge of legacies held a 

charge of annuities. 402 

See Annuity, 5, 6. Devise, 

L Satisfaction, 2. 

LEGITIMATE CHILD. 

See Child. 
LESSOR AND LESSEE. 

1. Whether a lea^e for seven, four- 
teen,. or twenty-one years, is de- 
terminable at either of the in- 
tervening periods, at the option 
of both parties, or of the lessee 
only, nothing being expressed 
as to that, Quare, Dann v. 
Spurrier.* 231 

2. The relief in respeqt of expend- 
iture under an erroneous opin- 
ion of title or an expectation of 

. a larger interest, or that the en- 
joyment would not be disturbed, 
with the knowledge and permis- 
sion of the other party, requires 
a case of bad faith clearly made 
out. In this instance it failed 
for want of evidence. Dann v. 
Spurrier. 231 

See Injunction, 2, 3. 
LIMITATION o» ACCOUNT. 

See Account, 1. 
UTERARY PROPERTY. 

See Copyright. 
LORD OP MANOR. 

See Injunction, 2. 
LORDS.— See Appeals. 
LUNATIC. % 

1. A person, having an interest 
under a contract with the luna- 
tic, permitted to traverse. Ex 
parte Hall 261 

2. The Lord Chancellor inclined 
to quash the inquisition : the 
Commission not having been 
executed near the place of 
abode ; and an Order, that the 
lunatic should have due notice, 
having been disobeyed. Ex 
parte Hall 261 

3. The old rule, that the next of 

* See the note, anUy page 236. 
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LUNATIC— continued. 

kin of a lunatic, if entitled to 
his estate upon his death, was 
not to be Committee of the per- 
son, is not now adhered ta Ex 
parte Cockayne. 591 



M 

MAINTENANCE. 

A large allowance for mainte- 
nance amd education ordered 
under circumstances; but with 
reluctance. Ex parte Petre. 
• 403 
MARRIAGE. 

The expression "without being 
married" in a Will construed 
according to the common ac- 
ceptation " without having ever 
been married." 458 

See Revocation, I. 
MARRIAGE ARTICLES. 

See Articles. 
MARSHALLING. 

See Assets (Marshalled). 
MINE. — See Injunction, 3. 

Mortgage. 

1. No order under the Stat. 7 Geo. 
II. c. 20, s. 2 ; the bill not being 
confined to a mere foreclosure ; 

V but including also another sub- 
ject. Bastard v. Clarke, 489 

2. Mortgage^, though entitled to 
costs in general, deprived of 
costs occasioned by improper 
conduct ; and even compelled to 
pay costs. DetiUin v. Gale, 

583 
See Agreement, 11. 

N 

NE EXEAT REGNO. 

1. Writ of Ne exeat Regno issues 
in the case of alimony; but 
only for sums actually due and 
costs. 8haftoe v. Shqftoe. 171 

2. Writ of Ne exeat Regno issues 
in the case of alimony ; but only 
for sums actually due : viz. 
arrears and costs. Dawson v. 
Dawson. 173 



NE EXEAT REGNO— continued. 

3. Analogy between the writ of Ne 
exeat Regno and bail. 174 

4. Writ of Ne exeat Regno for 
arrears of alimony and costs. 
Oldham v. Oldham. 410 

5. Affidavit for a writ of Ne exeat 
Regno must state an intention 
to go abroad ; that the Defend- 
ant will hide himself is not suf- 
ficient. It must be positive, that 
he is going abroad, or te some 
declaration, that he is, by him- 
self, not a third person. Old- 
ham V. Oldham. 410 

6. To obtain a writ of Ne exeat 
Regno the affidavit must be pos- 
itive as to the intention to quit 
the kingdom, or declarations to 
that effect. It is sufficient, that 
the debt will be endangered, 
without stating, that it is to avoid 
the jurisdiction. Etches v. 
Lance. 417 

7. Ne exeat Regno a high preroga- 
tive writ. 417 

NEXT OP KIN. 

See Trust (Resulting), 1. 
NOTICE.— See Bill of Exchange, 2. 



OCCUPANCY. 

1. Executor may be a special occu- 
pant. 440 

2. Requisites to occupancy ; a 
vacant possession, and a filling 
up of it by some person, who 
meant to occupy. 442 

3. No special occupancy of a rent ; 
being an incorporeal heredita- 
ment : but if the heirs, d&c. are 
named in the grant, the executor 
is said to be quasi occupant. 

448 
OFFICER.— See Privilege, 1, 4. 



PARENT AND CHILD. 

See Bankrupt, 1. Satisfaction, 1 
PAROL DEMURRING. 

See Assets (Marshalled). Infant 
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PAROL EVIDENCE- 

See Agreement, 2, 4, 5. Evidence. 
PAROL REVOCATION. 

See Revocation, 3, 8. 
PARTITION. 

See Revocation, 18, 14. 
PART-PERFORMANCE. 

See Agreement, 14, 15. 
PARTY. 

Defect of parties : Defendant being 
liable to another suit. 11 

See Injunction, 1. 
PASTURE (Common op). 

See Injunction, 2. 

PENALTY See Agreement, 11. 

PERSONAL ESTATE. 

See Devise, 1. Exoneration, 1.^ 
PLEADING. 

See Disclaimer, 1. Jurisdiction, 1. 
PORTION.— See Satisfaction, 2, a 
POWER. 

1. Bequest to executors in trust 
that they shall pay, 6lc, unto 

• and amongst the testator's two 
, brothers and his sister, or their 
• children, in such shares, d&c. 
and at such times, d&c. as the 
trustees, or the major part, or 
the survivor, his executors, 6lc, 
shall think proper. All the 
children living at the death of 
the testator held entitled with 
the parents, per capita; the 
Court not having a discretion. 
Ltmgmore v. Broom, 124 

2. Bequest to A. or B. void for 
uncertainty : if at the discre- 
tion of C, good. 128 

9. Settlement in pursuance of arti- 
cles, previous to marriage, to 
convey, to the use of the hus- 
band for life ; remainder to wife 
for life; remainder upon trust 
to convey unto and amongst all 
and every or any of the chil- 
dren in such parts and pro- 
portions, &rC. as the husband 
and wife or the survivor should 
by deed or writing with or with- 
out power of revocation, or by 
Will appoint : in default of ap- 
pointment, to the first and other 
sons in tail male; remainder, 
subject to trusts that failed, to 
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the heirs of the husband. A 
joint appointment by deed, sub- 
ject to a proviso for revocation 
and re-appointment by the hus- 
band and wife and the survivor, 
well revoked by the wife survi- 
ving ; and by the same deed a 
re-appointment to the daughter 
and two sons successively for 
life, with remainders in tail to 
the grand-children, and the ulti- 
mate remainder to the daughter 
in fee, void for the excess bey(»id 
the power, viz. the estates to the 
grand-children, and the ultimate 
limitation upon them to the 
daughter ; and the principle of 
Cy pres not applicable ; all be- 
yond the life estates of the chil- 
dren therefore to go as in de- 
fault of appointment. Brude- 
nell V. Ehoes, 382 

4. Investment of stock directed in 
trust to pay the dividends to the 
testator's son for life ; and after 
his death to transfer part of the 
capital according to his appoint- 
ment : an interest for life only, 
with a power. Nannock v. -Hor- 
ton. 991 

5. Power of appointment not exe- 
cuted by a Will having no refer- 
ence to the power or the subject 
of it; and the Court will not 
inquire into the circumstances of 
the property. Nannock v. Hor- 
ton, 391 

6. Where a particular, limited, in- 
terest and a power concur, 
though the latter alone might 
amount to an absolute gift, they 
are distinct. 396 

7. Distinction between a power and 
absolute property. A power, 
unless executed, not assets for 
debts. Hobnes v. CoghiU. 499 

8. Power executed by Will, but 
afterwards discharged; and a 
new power created. A subse- 
quent codicil will not by the 
mere effect of republishing the 
Will be an execution of the 
power. Holmes v. CoghilL 499 
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9. Though the rule is settled, per- 
haps with some violation of 
principle, but with no practical 
inconvenience, that equity will 
in certain cases aid a defec- 
tive execution of a power, the 
want of execution cannot be 
supplied. Holmes v. CoghilL 

499 

10. Limitation to such uses as A. 

shall appoint : and in default of 

appointment to him in fee : the 

fee is in him until appointment. 

583 
See Dower, 2. Revocation 14. 
POWER OP ATTORNEY. 
Power of Attorney revocable, and 
in ordinary cases would not 
found the jurisdiction for deliv- 
ering up instruments : but where 
executed for valuable considera- 
tion, this Court would not permit 
it to be revoked. 28 

PRACTICE. 

1. Decree for execution of a trust 
to pay debts against the trustees 
the other Defendant not appear- 
ing, upon process to sequestra- 
tion. Downes v. Thomas, 

206 

2. Order to amend, not served or 
drawn up, does not prevent a 
motion to dismiss the bill for 
want of prosecution. Anony- 
mous. 222 

3. Return to an attachment for want 
• of appearance " Cepi Corpus^" 

but from illness and infirmity she 
could not be removed : a mes- 
senger ordered. Miles v. Ling- 
ham, 230 

4. An infant Plaintiff, a ward of 
the Court, having married, pro- 
ceedings stayed, till the husband 
shall appear. Brununell v. ilf • 
Pherson. 237 

5. The Court refused to permit de- 
positions in the French language 
to be delivered out for the pur 
pose of being translated. Pau- 
quier v. Tynie. 292 

6. Though the Court orders an 
orifirinal Will to be delivered out 
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for a special purpose, as to the 
jurisdiction. Quart, 292 

7. An omission in a decree, if per- 
fectly of course, supplied on 
motion. In this instance the 
common direction to examine 
all parties upon interrogatories 
being omitted, an order was 
made, on motion, that the Mas- 
ter should be at liberty to exam- 
ine, d&c. Wallis V. Thomas, 

292 

8. An omission in a decree, if per- . 
fectly of course, supplied on 
motion : viz. in the usual decree 
upon a creditor's bill against 
executors the direction for an 
account of the personal estate. 
Pickard v. Mattheson. 293 

9. To obtain a commission to ex- 
amine witnesses abroad, it is not 
necessary to state the points, to 
which it is intended to examine, 
or the names of the witnesses. 
Rougemont v. The Royal Ex- 
change Assurance Co, 304 

10. Prerogative probate not dispens- 
ed with on account of the small- 
ness of the sum. Newman v. 
Hodgson. 409 

11. Motion by Defendant for inspec- 
tion of letters, referred to by the 
PlaintiflTs depositions, as ex- 
hibits, refused, with costs. Wi" 
ley V. Pistor, 411 

12. Evidence not to be received by 
the Master, after he has settled 
his report. Thon^son v. Lambe, 

587 
See Biddings. Disclaimer. 
Guardian, 1. Injunction, 
1, 2. Party. Privilege. 
PREROGATIVE PROBATE. 

See Practice, 10. 
PRESUMPTION. 

Payment ordered, where one party 
entitled had not been heard of 
for twenty years, upon a recog- 
nizance to refund in the event 
of a claim. Bailey v. Ham- 
mond, 590 
See Evidence, 1. Satisfac- 
tion, 2. 
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PRINCIPAL AND AGENT. 

1. Payment to an agent is payment 
to tile principd. Thompson v. 
Thompson, 470 

2. Bill for a general account lies 
against a solicitor and agent, 
taking a security without a set- 
tlement of accounts. 584 

3. Accounts opened, and a general 
account decreed, against an 
agent, who was also tenant to 
his principal, in respect of fraud. 
The character of agent accom- 
panying him in his situation as 
tenant, deprives him of the ben- 
efit of an objection, that might 
be competent to another person, 
as the laches of the Plaintiff in 
not bringing forward the demand 
at an earlier period. The de- 
cree affirmed on a re-hearing 
Beaumont v. BouUbee, ' 5^ 

4. Accounts settled between two 
agents without vouchers upon 
confidence not to be considered 
settled against their principal, 
without liberty to surcharge and 
falsify. 617 

See Prize. 
PRIVILEGE. 

1. A person attending under a 
summons of Commissioners of 
Bankrupt privileged from ar- 
rest. Ordered, that the parties 
arresting, and who had lodged 
detainers, having notice, should 
discharge him. The attorney, 
having undertaken to indemnify 
the officers, and they having 
acted under that, guilty of a 
contempt; and ordered to pay 
all costs out of pocket. The 
Lord Chancellor also intimated, 
that a creditor attending to 
prove his debt, though not un- 
der a summons, is entitled to 
privilege. Ex parte King. 312 

2. Party attending his own suit 
privileged from arrest. 314 

3. Bankrupt's privilege from arrest 
in attending the Commission- 
ers, indq)endent of the stat. 5 
Geo. IL 314 

4. A Bankrupt's privilege from ar- 



PRIVILEGE— cojiltiiiierf. 

rest extends to the end of the 42d 
day. Ordered, that the Plain- 
tiff in the action should dis- 
charge him ; and the officer 
having acted without instruc- 
tions was ordered to pay the 
costs. Ex parte DonUvy, 317 
5. Whether a deviation by a bank- 
rupt, returning from examina- 
tion, for the purpose of leaving 
his books at the house of the as- 
signee, will deprive him of his 
privilege, Qtuare. Ex parte 
DonUvy. 317 

PRIZE. 
The appellant from a decision of 
condemnation by the Admiralty 
Court is not bound to adhere to 
the security given; but may 
follow the property or the pro- 
ceeds in the hands of an agent. 
The prize jurisdiction extends 
to the question, whether a per- 
son, who received and 6<^d the 
property, received it as consignee 
for valuable consideration, or 
as prize agent. A prohibit 
tion therefore against a moni- 
tion to bring in the property or 
the proceeds was refused. Case 
of the ship Noysomhed. 593 

PROBATE.— See Practice, 10. 

PROCHEIN AMY. 

The Court refused a Prochein 
Amy the costs beyond the taxed 
costs. Osborne v. Dennc. 424 

PROFERT.— See Jurisdiction, \. 

PROHIBITION. 

1. A proceeding upon a bail bond 
in the Marshalsea Court, assign- 
ed according to the practice of 
that Court to one of the officers, 
is not a proceeding against a pro- 
hibition restraining the original 
action, so as to incur a contempt. 
IvesoH V. Harris. 254 

2. Whether a prohibiten issued from 
the Court of Chancery, without 
application in Court, upon an 
affidavit stating merely, that the 
cause of action arose out of the 
jurisdiction, not adding, that 
foreign plea was tendered, and 
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refused, is regular, Qu<Bre. But 
if it is irregular, any proceed- 
ing against it is a contempt. 
The party ought to apply to the 
Court to supersede it. The 
form of the affidavit to be alter- 
ed in future. Iteson v. Harris, 

254 

3. The Court of Chancery always 

open : and therefore can issue a 

prohibition in the Vacation. 257 

PURCHASE. 

See Auction. Dower, 1, 2. 



REAL ESTATE. 

See Assets (Marshalled), 1. 
RECOMMENDATION. 

See Trust, 1. 
RECOVERY. 

Estates comprised in an equitable 
recovery : the words being suf- 
ficiently comprehensive notwith- 
standing an inference against the 
possession of the party and his 
intention to include them from 
acts done under a misconception 
of his tide. Pigott v. Walkr. 

98 
RELATOR.— See Charity, 8. 
RENEWAL. 
Grant of an annuity for life out of 
tithes leased for years, with 
covenant for farther assurance. 
The lessee afterwards renewed 
the lease; married: and died. 
Her husband administered ; and 
renewed with his own money. 
The annuity is a charge upon 
the renewed term, generally ; 
and the grantee is not bound to 
contribute to the expense of re- 
newal. Moody V. Matthews, 

174 
RENT.— See Occupancy, 3. 
REPRESENTATIVES. 

See Exoneration. 
REPUBLICATION.— See Will, 1. 
RESIDUE. 

See Stock. Trust (Resulting), 1, 2. 
REVOCATION. 

1. A second marriage and the 
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birth of children, the wife and 
children provided for by settle- 
ment, and there being children 
by the former marriage, a case 
of exception from the rule, that 
marriage and the birth of a child 
revdce a Will. Ex parte The 
Earl of Ikhester. 348 

2. An act inconsistent with the 
Will, though by some accident, 
independent of the Will, it fails 
of effect, is a revocation ; as a 
covenant to make a feofiment 
and letter of attorney to make 
livery ; but no livery made. 370 

3. Parol revocation of Will before 
the Statute of Frauds. 371 

4. Previously to the Statute of 
Frauds and that as to guardian- 
ship any declaration, from which 
an intention to revoke could be 
collected, was sufficient. 371 

5. Disposition by Will, so as to 
have legal effect, and afterwards 
another, by which the former 
would be revoked, but the other 
substituted; and it is evident, 
the testator did not intend revo- 
cation for any other purpose, 
than to give it effect: if the 
second instrument cannot have 
the effect of ^disposition, it shall 
not be a revocation. . 372 

6. Where the act is valid for the 
whole purpose, but by disability 
of the person to take, or some 
matters dehors or subsequent to 
the Will it is ineffectual, it is a 
revocation. 373 

7. A Will may be revoked by an 
Instrument, not attested, as 
would be required to give it ef> 
feet. Any dispositiop, that would 
by the instrument have com- 
pletely put an end to that Will, 
shall have that effect, though the 
instrument becomes ineffectual 
by any accident or circumstance 
dehors the Will. 374 

8. The rule of the Civil Law re- 
quired the same solemnity to 
annul an instrument, that was 
nececessary to its completion : 
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REVOCATION— emtimied. 

relaxed by Jastinian in certain 
cases as to the revocation of a 
Will. The rule never adopted 
in its full extent in this country. 
Parol revocation of a Will good 
before the Statute of Frauds. 
Parol revocation of agreements. 
Different solemnities by that 
Statute for the' framing and the 
revocation of Wills. 376, 7 
9. Ground of the cases of feoffment 
without livery and bargain and 
sale without enrolment as to 
the revocation of a Will. 378 

10. A perfect and complete Will, 
inconsistent with the former, is 
a revocation, though the devisee 
may never derive benefit from 
it : otherwise, if defectively exe- 
cuted and incapable as a Will. 

379 

11. An express revocation, if only 
subservient to another purpose, 
for wliich it is incompetent, shall 
not revoke. 379 

12. Rule of the Civil Law : " Tunc 
prius testammtum rumpUur cum 
posterius perfectum est, 380 

13. The effect of revocation in 
equity produced by an agree- 
ment for partition, in such a 
manner as to deprive the testar 
trix in equity of any interest in 
the estate devised ; and the de- 
visee disappointed has no right 
to compensation from the heir. 
The agreement good to this 
effect, though it cannot be pre- 
cisely executed ; admitting com- 
pensation. Whether, if aban- 
doned, the Will is set up again, 
Quare, KnoUys v. Alcoch 558 

14. Mere partition, whether by com- 
pulsion or agreement, is not a 
revocation of a Will : but the 
slightest addition, as a power of 
appointment prior to the limita- 
tion of the uses, is sufficient. 

564 
See Guardian, 3. Power, 3. 
Power of Attorney. 
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SALES BY AUCTION. 

See Auction. 
SALE OF COMMAND op EAST 

INDIA SHIP. 

See Contract (Illegal), 1. 
SATISFACTION. 

1. A son placed by his father in 
business, accounting to his 
father for all the profits, deduct- 
ing only the expense of his 
board, having made no demand 
for wages during his father's 
life, was held not entitled as a 
creditor after his father's death ; 
or, if he had a demand, it was 
satisfied by a Will^ giving him a 
legacy to a greater amount, and 
oUier benefits. Plume v. Phone, 

258 

2. Presumed satisfaction of a leg- 
acy by a portion ; the evidence 
not being sufficient to rebut the 
presumption. Trimmer v,Bayne, 

506 

3. Distinction as to satisfaction be- 
tween the case of double por- 
tions and performance of a cov- 
enant. In the former small 
circumstances of difference are 
overlooked. 515 

SEPARATE CREDITORS. 
See Bankrupt, 7. 

SETTLEMENT.— See Articles. 

SMUGGLED GOODS. 
See Contract (Illegal), 2. 

SOLICITOR. 

See Principal and Agent, 2. 

SPECIAL OCCUPANCY. 
See Occupancy. 

SPECIFIC BEaUEST and DE- 
VISE. 

1. Bequest of personal estate not 
held specific merely from being 
combined with a devise of land. 
Howe V. Earl of DartmoutJu 

137 

2. Legacies not specific without 
something marking the specific 
thing ; as the description '* iny 
Stock," &c. A mere direction 
to transfer, and that so much 
capital be kept in the same pub- 
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SPECIFIC BEaUEST and 
VISE— con^tfttt«</. 
lie fund, is not sufficient 
ley V. Perry. 522 

See Assets (Marshalled), 1 
Devise, 1. Legacy, 3< 
WU1,8. 
SPECIFIC PERFORMANCE. 
See Agreement, 1, 2, 3, 4, 
Auction, 1. 
STATUTE OP FRAUDS. 

See Frauds. 
STEWARD. 
See Principal and Agent. Trus- 
tee, 1. 
STOCK. 
Stock bequeathed by a Will with- 
out two witnesses is subject in 
the hands of the executor to 
the directions of the Will ; even 
for the purpbse of a residuary 
bequest. 440 

See Assets (Conversion of), 
2,3. 
STOCK (Loan of). 
See Bankrupt, 3. 
SUPERSTITIOUS USE. 
The stat.1 Edw. VI. c. 14, relates 
only to superstitious uses of a 
particular description then exist- 
ing. 495 
See Charity, 9. 
SURVIVORSHIP. 
See Vesting, 1. 
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TEMPORARY ADMINISTRA- 
TION. — See Administration. 

TENANT.— See Landlord. Prin-. 
cipal and Agent, 3. 

TENANT FOR UFE. 

See Assets (Conversion of), 1 

TENANT in COMMON. 
See Vesting^ 1, 4. 

TENANT PUR AUTER VIE. 
See Estate jmr outer vie. 

TERM ATTENDANT on the 
INHERITANCE. 
See Dower, 1, 3. 

TERM IN GROSS. 
See Dower, 3. 



DE-ITHEATRE. 

Order made in the case of Drury 
Lane Theatre on the authority 
of the cases of the Royal Cir- 
cus and the Opera House. Ex 
parte Ford. 617 

TIMBER.— See Injunction, 6. 
TITLE. 

Exception to a report, in favor of 
a title, on the ground, that the 
reversion in fee might have been 
disposed of, so as not to have 
descended to the heir, from 
whom the title was derived, over- 
ruled. Sperling v. Trevor. 497 
TRAVERSE.— See Lunatic, 1. 
TRESPASS. 

See Injunction, 3, 4, 5. 
TRUST. 

Words of recommendation not con- 
sidered imperative, unless the 
objects and subject are certain. 

85 
See Charity, 1. 
TRUST, (Executory). 

Where any act is to be done, as a 
conveyance to be made, the 
estate is a trust, not a use exe- 
cuted. 201 
See Use. 
TRUST, (Resulting). 

1. Executors, though not having 
legacies, held trustees of the 
residue for the next of kin. 
Urquhart v. King. 225 

2. A legacy to an executor raises 
a presumption against his legal 
title to the residue; which he 
may rebut by evidence. 229 

3. The produce of real estate sold 
under a power in a Will passed 
by a residuary clause with the 
personal estate : the object being 
a conversion out and out : but 
part remaining unsold was held 
a resulting trust for the heir at 
law. Brown v. Bigg. 279 

See Evidence, 2. 
TRUSTEE. 

1. The Court refused to order 
Court Rolls, 6i,c. to be deliv- 
ered by the steward appointed 
by the trustees to the steward- 
of the testamentary guardian: 
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TRUSTEE— continued. 

there being no suggestion of 
improper conduct or advantage 
from the change. Mott v. Bux^ 
ton, 201 

2. The Court controls a trustee in 
the exercise of a power to ap- 
point new trustees, though given 
in very large words. Webb v. 
The Earl of Shaftesbury, 480 

3. A trustee and executor, though 
taking under the Will a com- 
mission as a satisfaction for his 
trouble, entitled to allowances 
under a general trust to set and 
manage, as he should think 
proper, and out of the rents 
and profits to pay all rates 
and taxes, charges of repair, 
stewards', bailiffs', and game- 
keepers', salaries and expenses, 
and all other charges and ex 
penses he should think proper 
But he was not allowed to ap- 
point an establishment, game- 
keepers, &c. except as the due 
management required. Inquiry 
therefore directed as to that ; 
and whether the liberty of sport- 
ing during the continuance of 
the trust could be let for the 
benefit of the Cestui que trust : 
if not, the game belongs to the 
heir. Webb v. The Earl of 
Shaftesbury, 480 

4. A provision, in case of the death 
of a trustee, for the substitution 
of another, and a conveyance 
by the survivor so that he and 
the new trustees should be joint- 
ly interested in the trust, satis- 
fied by the substitution of two 
trustees, afler the death of both 
the former, and a conveyance 
by the heir of the survivor 
Morris V. Preston, 547 

See Charge and Discharge 
Executor, 6, 7. Trudt 
(Resulting). 

U 

USE. 

Devise, charged with debts, to 
ttustees and their heirs; in 



USE — continued. 

trust to receive and take the 
rents, issues and profits; and 
thereout to support and educate 
the devisor's son till the age of 
21 ; anc} then to him. Not a 
use executed in the son before 
the age of 21. 322 

See Superstitious Use. Trust 
(Executory). 



VESTING. 

1. Under words importing a ten- 
ancy in common, though com- 
bined with words of survivor- 
ship, the interests vested at the 
death of the testator ; and there- 
fore vested in one of the legatees, 
who died between the death of 
the testator and the death of the 
person entitled for life. Broum 
V. Bigg. 279 

2. Legacy, when the legatee shall 
attain twenty-one, may be so 
controlled by the apparent in- 
tention as to postpone the pos- 
session only, not the vesting ; 
as where it was to two children, 
when they shall attain twenty- 
one, to be equally divided be- 
tween them, share and share 
alike; appointing their father 
in trust for the same and trus- 
tees for them during their mi- 
nority ; and in case of the 
death of either the survivor to 
take the whole; and in case 
both die in their minority, over. 
Branstromy. Wilkinson, 421 

3. Bequest to the testator's three 
children to be equally divid- 
ed between them, share and 

, share alike, but in case of the 
death of any without being mar- 
ried and having children, the 
share of such child so dying to 
be divided between the surviv- 
ing children, and so if one 
should only survive : one being 
married and having a child, her 
share vested. Ripley v. Wafer- 
worth. 453 
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YESTING— continued, 
4. Construction of a Will, giving 
a vested interest^ though subject 
to a contingent charge; and 
creating a tenancy in common 
as to part of the property, and 
as to the residue a jointptenancy ; 
there being nothing to control 
the legal effect of the words. 
Jackson V. Jackson* 534 

See Power, 1. 



W. 

WARD OP COURT. 

Upon a marriage of a Ward of the 
Court, under flagrant circum- 
stances, the husband obtaining 
a license upon a false oath, that 
she was of age, the clergyman 
was ordered to attend, and re- 
primanded : the husband was 
committed and ordered to be in- 
dicted. Being convicted and 
having suffered the punishment, 
upon his petition to be dis- 
charged on executing a settle^ 
ment, the Lord Chancellor 
' would not approve a proposal 
giving him any farther interest 
than, in case of his surviving 
and no children under her ap- 
pointment : requiring the fund 
to be transferred to the Account- 
ant General : with a trust de- 
clared to pay the dividends to 
her separate use for life, from 
time to time, and not by way of 
anticipation : after her decease 
the capital among all her chil- 
dren by any marriage : if none, 
and he survives, according to 
her appointment by Will ; if no 
appointment, to her next of kin ; 
and if she survives subject to 
her appointment, to her, her ex- 
ecutors, &c. No costs to the 
husband. Millet v. Rowse, 419 
See Practice, 4. 

WASTE.— See Injunction, 2, 3, 7. 

WIFE. 

See Baron and Feme. Ward of 
Court. 



WILL. 

1. A codicil, with three witnesses, 
though relating only to personal 
estate and expressing no inten- 
tion as to re-publication of the 
Will, is a re-publication, and 
therefore the Will containing a 
genera] devise, lands purchased 
in the interval pass. Pigott v. 
WaUer, 98 

2. The Court never alters or adds 
to a Will without necessity. 130 

3. Rule of construction not to 
make any intendment contrary 
to the plain and usual sense of 
the words, unless from other 
parts of the Will plainly appear- 
ing not intended to have that ex- 
tensive operation. 368 

4. Though the testator might not 
have contemplated the event, 
that will not affect the construc- 
tion. 369 

5. A Will not executed according 
to the Statute of Frauds has no 
operation ; not even to raise an 
election against a person taking 
a benefit in the personal estate. 

372 

6. Distinction as to real and per- 
sonal estate. Every gifl of 1 and, 
even a general residuary devise, 
is specific; and that only, to 
which the party is entitled at the 
time, can pass : in the case of 
personal property what he has 
at his death will pass ; and if 
the description is specific, it 
may operate as a direction to 
purchase. 399 

7. *• And " construed " or " to give 
effect to all the words. 468 

8. The Court will not take into 
consideration the amount of the 
property or the number of ob- 
jects, for the purpose of constru- 
ing a Will, except in the case of 
a specific disposition. Sibhy 
V. Perry. 522 

9. Testator having directed a trans- 
fer of 3 per cent. Consols, three 
months ader his decease gave 
several other legacies of stock 
''as aforesaid.'' Those words 
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WILL — continued, 

upon the whole Will referred 
to the description of the stock, 
not to the time of the transfer. 
Sibley v. Perry. 522 

See Assets (marshalled). Con- 
tingency. Devise. Exon< 
eration, L Fraads (Stat^ 
ute of), 2 Guardian, 3. 
Legacy. Marriage, Power, 
1, 2. Practice, 6. Result- 
ing Trust, 3^ Revocation, L 
Specific Bequest. Trust, 1. 
WITNESS. 

L Bill for discovery, in aid of an 
action: demurrer by a mere 



WITNESS— coit/tf>«eJ. 

witness allowed; though the 
discovery would be more effec- 
tual than the examination at law, 
and notwithstanding a charge of 
interest in the Defendant ; as to 
which he may be called by 
the Plaintiff, waiving the objec- 
tion, and if called against him 
may be examined upon the voir 
dire, Fenton v. Hughes. 287 
2. A party having called a witness 
cannot discredit him. 290 

See Practice, 9. 

WRIT OF NE EXEAT REGNO. 
See Ne exeat Regno. 
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